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gradual recession of river—Section applies and 
lands are gained to tenancy 198a 
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41 — “Cultivating raiyat," meaning of — Rent 
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_S 4 — Cultivating raiyat and tenure- 

holder . . „ L «£■ 

_ S. 93 —Jurisdiction of Civil Court 420 c 

Bengal Estates Partition Aot (4 [IV] of 
1897), Ss. 18 and 19 — Proprietors of one. of 
the villages comprised in estate for partition 
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interest of former proprietors 9776 
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877a 

Bengal Village Chaukidarl Aot (6 [VI] of 
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- S. 14 — Zamindar having Kutohery ii 
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cannot be separately assessed under Aot 197a 
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(2 [II] of 1889), S. 3 Proviso —Applicability 
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or in any portion of a navigable river in whioh 
there may be private rights 105b 

- S. 3, Proviso —Bona fide olaim — Comp¬ 
laint filed by zamindar that villagers had no 
right to fish in a sheet of water within his zamin- 
dari dismissed as it was found on enquiry that 
villagers had right to fish in that water — 
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Subsequently the accused who were some of the 
villagers prosecuted for fishing in those waters— 
Claim of accused that they had caught fish in 
bona fide claim of right — Held they were pro¬ 
tected under S. 8 proviso 105a 

Bihar Agricultural Income-tax Act (7 
[VII] of 1938), 5. 2 (a) —Trespassers—Da¬ 
mages recovered from them in lieu of rent whe¬ 
ther is income (SB) 279 d 

*- S.2 (a )—Land distribution and mutation 

fees are agricultural income (SB) 2796 

- S. 6 (a )—Agricultural income—Calcula¬ 
te c , . (SB) 279a 
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c . . (SB) 3716 
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May 1940, read with Chota Nagpur Divi- 
sion and Santal Pargannas District Yali- 
dating Regulation (l [I] of 1041) —Assess, 
ment proceedings for 1940-41 initiated before 

but completed after notification—Notification 
read with Regulation held was competent in 
tow to validate assessment proceedings (SB)76a, 
Bihar Hindu Women’s Rights to Property 
(Extension to Agricultural Land) Act, (6 

[VI] of 1942), Preamble and S. 2 — Retros- 
pective effect of Act 4 10 

Bihar Maintenance and Restoration of 

Order (Indemnity) Act (3 [III] 0 f 1943), 
S. 4 (a) and (b) — Foundation of protection, 
given by section is purpose for which act is order¬ 
ed or done — Some prima faoie evidence as to 
purpose must be given—Mere filing of petition 
y defendant that sanction is necessary does not 

oust Court s jurisdiction (SB) ig5d 

—— -S. 4(6)—Section does not indicate stage at 

^ h ‘° h quest * on i3 to be referred—Court has to 
decide whether question has arisen—What Pro¬ 
vincial Government has to decide is whether 
sanction was necessary (SBI 

Bihar Money-lenders Act (3 [III] 0 f 1938), 


Bihar Money-lenders Act (contd.) 

- S. 8 —Applicability—“Loan”—Meaning of 

336a 

Bihar Regulation (4 [IV] of 1942), S. 3— 
Assessment of assessee, a resident in excluded 
areas, for year 1939-40 completed on 14-2.1940 
—During pendency of appeal before Appellate 
tribunal, Regulation passed—Assessment held 
made legal and valid in view’ of provisions of 
Regulation 13 a 

Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act (9 [IX] 

of 1938 )—Object of Act stated 141c 

■- Ss, 3(l) and 6(l)(d) — Plaintiff purchas¬ 

ing portion of holding from tenants—Purchase 
not recognised by landlord—Landlord purchas¬ 
ing holding in execution of rent decree against 
recorded tenants—Landlord settling said por- 
tion of holding with plaintiff—Original tenants 
applying to Collector under S. 3 and obtaining 
order for restoration of possession—Order of 
Collector held could be challenged in civil 
Court as ultra vires—Order held was ultra vires 

141a 

o. 6(l)(d )—Bona fide settlement by land¬ 
lord—Settlement cannot be avoided by tenant 

_.. „ 1416 

Bihar Tenancy Act (8 [VIII] of 1885), 

B. 117 of Government Buies made under the 
Act —Joint family—Collection of family joint— 
Karta of family representing other members— 
Notice required by R. 117 served on agent of 
Karta—Rule 117 is complied with 4426 

S. 23A(a) and proviso —Rent consisting 
partly of cash and partly of kind— S. 23A(a) 
and proviso do not apply 119a 

-£. 23A(b )—Word ‘lands’ in S. 23A(b) and 

word holding’ in S. 40(1) mean same thing_ 

Rent of land paid are specified in S. 40 (l)_ 

Land is governed by S 23A(b) 1196 

Z" S' 103B —Entries in papers prepared by 
Khas Mahal cannot be used as presumptive 
evidence 261a 

-- S. 112A —Special notice under R 117 of 

Government rules made under Bihar Tenancy 
Act served on agent of landlord — Order under 
S. 112 A—Validity 442 a 

7- S * 112 A —Original holding partitioned by 

tenants into three new holdings—Applications 

by all tenants for reduction of rent of original 

holding—Reduction Order deemed to relate to 
new holdings 402c 

S. 112A — Finding that necessary persons 
were made parties is one of fact 4026 

J —Rent reduced under—Suit by 

landlords for arrears of rent at original rate on 
ground that rent reduction proceeding was 
without jurisdiction as all the landlords were 
not made parties — Onus is on landlords to 
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Bihar Tenancy Act (contd.) 

- rcve that all necessary persons were not made 

parties to rent reduction proceedings 402a 
S. 112B— Appeal against order reducing 


rent dismissed for default—Revision by Board 


of Revenue 


401 


Ss. 113 and 112A(l)(d)- Subsequent re 


duction 


276 


S. 153— Sale in execution of rent decree 


set aside—No appeal or second appeal lies 83a. 
S. 158B(2)— Sale in execution of rent 


decree—Notice to parties necessary before .sale 
—Failure to give notice would have the same 
consequences as failure to comply with provi¬ 
sion of 0. 21, R. 22, Civil P. C., in cases where 
that provision is applicable 386 

- S. 162A— Decree for rent executed as money 


decree — Sale of portion of plot in execution 
thereof—Validity * (SB) 884a 

- S. 162A, Proviso ( 3 j—"Plot”—Meaning 

308c 

- S. 162A, Proviso (3)— Object—Waiver 

(SB)S036 

--S'. 162A, Proviso (3)— Sale of portion of 

land is void (SB)303a 

- S. 163A —Proviso—‘ Price specified for the 

sale proclamation”—Meaning (SB) 4Glc 

— -S. 164A —Contravention of section — 
Effect (SB)4Gla 

- S. 171 —Statutory mortgagee—Liability to 


account—Plaintiff and defendants co-owners of 
jagir—Certificate for arrears of road cess obtain¬ 
ed against plaintiff only — Defendant paying 
whole amount to prevent sale and on application 
under S. 171, put in possession of entire estate 
—In suit by plaintiff after 10 years, held defen¬ 
dant was not statutory mortgagee and was liable 
to account 121 

- S. 173 (3) — “Interested in the sale” — 

Meaning of 8916 

—-— Ss. 178A and 178B — ‘Produce* includes 
Bhusa and Newari — Landlord is entitled to 


claim price of Bhusa and Newari apart from 
price of paddy 68 

- Sch. Ill, Art. 3— Suit for possession — 


Plaintiff must prove his possession within statu¬ 
tory period—General rule of evidence as to con¬ 
tinuity of possession, applicability of 475c 

Sch. Ill, Art. 3—A in possession as tenant 


subsequently dispossessed by B, a subsequent 
settlee from landlord—Suit by A against B for 
possession—Article is not applicable 892 

Sch. Ill, Art. 3 —Dispossession of tenant 


by person in pursuance of latter’s settlement 
with landlord is dispossession by landlord :26l6 

Cattle Trespass Aot (1 [I] of 1871), S. 10 

— Proof of occupation — Admissibility of 
kabuliat required to be registered under 8 . 49 , 


Cattle Trespass Act (contd.) 

Registration Act, but not registered to prove 

possession (Quare) 

,5 io _Person with whom land has been 


settled for purpose of pasture is entitled to seize 
cattle encroaching upon it and eating grass and 

impound them / 

C. P. Land Revenue Act (18 [XVIII] of 

1881), S. 162 _Forest rules—Penalty attached 

to breach—Breach of rules—Whether criminal 

offence within Criminal P.C., (1898), 8 . 4 (o) 

881 

C. P. Tenancy Act (1 [I] of 1920 ), Ss. 

11 and 12 — Transfer contravening S. 12 — 
Avoidance of — Want of legal necessity—Sur¬ 
vivorship " . 

■S 11. vroviso —"Inheritance”—Survivor 

* * * _ ii. • ■ • • 


ship, if ruled out by use of word ‘ inheritance” 

424o 

Ss. 12, 13— Transfer in contravention of 


section—Effect of sub-section (4)—Applicability 
of 8 . 18 4246 

_ 8 . 105 (c)— Applicability — Unregistered 

transfers for Rs. 100 or more 424c 

- Sch. II, Art. 1— Applicability — Suit for 

possession of holding — Plaintiff olaiming as 

tenant 424g 


Civil Procedure Code (5 [V] of 1908 ), S. 2 

_Appeal—Order of Court that it has power to 

scale down debts—Actual scaling done later — 
Order not being final, no appeal lies 256 

- S. 2 (11) — Representation of estate 

( Obiter) 866a 

- S. 2 (17) — Issue of notice under 0. 21, 

R. 52 to Chairman of Municipality — Legality 

885a 

- S. 11 — Execution proceedings—Objection 

to execution dismissed in default—Effeot 298 

- S.ll — Two decrees arising out of two 

suits between same parties — Appeal from one 
decree —Other decree not prejudicing appellant 
—Appeal is not barred by res judicata 126o 
S. 11 — Cross suits — Appeal from one 


decree alone is not barred by res judicata 

1256 

- S. 11 — Number of rent suits filed by D 

against different tenants in respect of different 
villages —0 impleaded as pro forma defendant 


w t —- 

in all suits claiming sole right to recover rent— 
Suits consolidated, disposed of by one judgment 
and decreed—Appeal by C against deoree in one 
of suits only held barred by res judicata 125a 
S. 20 (c) — Suit for breaoh of oontraot 


Revocation is part of cause of notion—Suit may 
be brought at place where oontraot was revoked 

184* 

S. 20 (c) —Suit on oontraot — Making of 


offer is not part of cause of action—Suit is not 
triable at place where offer originated 1 184i 
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Civil P. C. (contd.) 

- S. 20 (c) — Tests in Expln. 8 to S. 20, 

now omitted, for determining place where cause 
of action arises in suits arising out of contract 
still hold good 134 c 

- S. 20 (c )—Breach of contract—Suit for 

damages—Cause of action—Suit may be brou¬ 
ght at place where contract was made or breach 
occurred 1346 

- S . 20 (c) —Cause of action—Meaning of, 

explained 134 a 

- S. 34 —Interest for period prior to date of 

suit—Suit against Railway Administration for 
damages—Interest prior to filing of suit cannot 
be granted gle 

- S. 35 —Success on technical ground 345/ 

- 35 —Application for prosecuting plaintiff 

for perjury dismissed by Civil Court—Provisions 
of Civil Procedure Code being applicable Court 
has power to award costs to plaintiff—Appellate 
Court under S. 476-B, Criminal P. C., has also 
same power 106 

- S.47 —Execution sale—Setting aside—Sale 

confirmed—How can be set aside (SB) 4615 
S. 47 and 0. 21, R. 52 —Receiver of estate 
appointed in mortgage suit—Mortgage decree 
passed—Money in bank standing to credit of 
Receiver—Another Court in execution of other 
decree attaching money and directing payment 
out of it to decree-holder—Procedure is erro¬ 
neous—Proper procedure is that under 0. 21, 
R. 52—Order directing attachment held did not 
come under S. 47—Hence no appeal lay and 
revision was competent 112 

- S. 52 —Provisions of S. 52 must be strictly 

complied with 3 

- S. 60 (1) (n )—Heritable khorposh grant 

m lieu of maintenance—Interest of khorposh-dar 

whether alienable—Liability to attachment 

404a 

- -S. 80 —Notice by one member of firm in 

firm’s name—Suit in name of individual mem¬ 
bers—Plaint stating due service of notice—Plea 
not denied by defendant—Defendant cannot 
deny due service on allegation that he did not 
know existence of firm 81 c 

*7— S. SO—It is not necessary that notice 
should mention exact style under which defen¬ 
dant is to be impleaded—It is sufficient if it is 
clear against whom suit is to be filed 815 

- S. 80 —Waiver of notice—Notice cannot 

be waived—Defendant in his pleading not 

denying plaintiff’s plea of due service of notice_ 

Defendant will not subsequently be allowed to 

adduce evidence to show that S. 80 has not been 
complied with 81a 

— S. 96 —Sale of interest in suit property by 

defendant pendente lite— Defendant’s right of 
appea! 477a 


Civil P. C. (contd.) 

- S. 100— Finding of fact—Presumption of 

correctness of Record of Rights—Rebuttal 4755 

- S. 100 —Application to set aside sale based 

on fraudulent suppression of notice required by 
0. 21, R. 22—Order on such application—Se¬ 
cond appeal competent (FB) 4545 

- S. 100 — Finding that necessary persons 

were made parties is one of fact 4025 

-*$'. 100 —Finding about existence of prior 

transactions between parties i3 finding of fact 
and cannot be challenged in second appeal: 273a 

- S. 100 —Adverse possession—Question of, 

is mixed question of law and fact—To decide 
elements necessary to attribute adverseness to acts 
of possession is question of law 995 

- S. 115 —Material irregularity—Lower 

Court wrongly placing onus of proof—Interfe¬ 
rence in revision 469c 

- S. 115 —Interlocutory orders—Power of 

High Court to interfere in revision 469a 

- S. 115 —Power to enter into merits—Lower 

Court refusing to discharge receiver — Lower 
Court acting within jurisdiction — High Court 
cannot go into merits of matter 418c 

- S. 115 —Application under S. 173 (3), Bihar 

Tenancy Act—Limitation—Application erroneo¬ 
usly held barred under Art. 166, Limitation Act, 
by lower Court—Interference in revision 391a 

~- S. 115 —Scope and applicability—Section 

gives discretionary powers of interference—An¬ 
other remedy open—High Court will not interfere 
—Section applies to jurisdiction only—Court- 
declining to exercise jurisdiction arbitrarily and 
whimsically—High Court will interfere(SB)185a 

- S.115 —Railways Risk Notes A and B_ 

Misconduct, if question of law stated 84c 

-- S.115 —Finding of fact—Interference with 

—High Court will not interfere with findings of 
fact of lower Court 84 a 

- S. 115 and 0. 14 , R. 5 — Judge deciding 

wrongly that particular issue is not necessary for 

determining controversy between parties _ 

Revision lies 45 C 

- S . 139 (b )—Rules under—R. 13 of Gene¬ 
ral Rules and Circular Orders, Civil Vol. 1 
(Patna High Court)—Rule empowering Serasta- 
dars to act as ex-officio Commissioners of affida¬ 
vits in matters arising within jurisdiction of res- 

peetive Courts in which they are employed_ 

‘Court’ in rule means Court as constituted by 
S. 8 of Bengal Act 12 [XII] of 1887 — Serista- 
dar of one Munsif’s Court can act as Commis¬ 
sioner of affidavits for other Munsif’s Court: 545 

” 139 (c) —Rule 15 of General Rules and 

Circular Orders Civil, Vol 1 (Patna High Court) 
District Judge can appoint Commissioners to 
administer oath on affidavits— Such Commis- 


1 
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Civil P. C. (contd.) _ 

loners ct .1 act in matters arising within the dis- 

triet . r 6 c . 

S. 151— Scope— Section preserves to Court 


powers which it has been in habit of exercising 
—Appeal dismissed for default in prosecution— 
Application for restoration barred by limitation 
—High Court cannot restore appeal under its 

inherent powers 92 

_ 0. 1, R. 8 — Representative suit under 

0. 21, R. 63 — Co-plaintiff can be added after 

limitation 257a 

0. 7, R. 7 —Court can take notice of events 


subsequent to suit to shorten litigation— Gover 
nor-General in Council taking possession of 
appellant’s land under S. 16, Land Acquisition 
Act—Land leased to Railway — Possession not 
given by appellant—Appellant as trespasser in 
possession for more than twelve years from date 
of suit for his ejectment by Governor-General in 
Council — Management of Railway passed to 
plaintiff subsequent to suit — Court held could 
take notice of this fact—Plaintiff held had right 
to maintain suit in view of S. Ill (d), T. P. 
Act 263 

- 0. 8, R. 3 —Specific denial— Allegation in 


plaint that sums paid by defendant were paid 
towards interest — Defendants’ allegation that 
statement of account is untrue, if amounts to 
specifio denial 446 

- 0.8,R.5 (Proviso )—Proviso should not 


generally be used to support plea of limitation 

2755 

- 0.14,R.5 and S. 115 — Framing of 


issues necessary for determining controversy be¬ 
tween parties is obligatory on Court — Revision 
lies against order refusing to frame issues 455 

- 0. 20, R . 5 —Court of fact — Duty of, to 

decide all important issues (SB) 3345 

-0. 20, R. 5 — Appealable case — Courts 


should pronounce their opinion on all important 
points (SB) 1855 

-0. 20, R . 12 —Mesne profits — Joint and 


several decree for mesne profits against several 
trespassers—In execution, question raised that 
mesne profits should be ascertained severally 
against each set of defendants — Question held 
could not be raised at that stage 42 

- 0. 21, R. 11 (2 )—Certificate of non-satis- 


faction—Application for, whether one for execu¬ 
tion 888c 

- 0. 21, R. 16 —Decree— Assignment of_ 


Petition by original decree-holder stating that he 
had sold the decree to B who became its malik 
—Decree hold, was duly assigned 238 

- 0. 21, R. 17 —Decree against several judg. 

ment-debtors — Application for execution filed 
within three years from decree —- Death of one 


Civil P. C. (contd.) 

fore filing of execution— On objection by judg¬ 
ment-debtor, decree-holder filing application for 
amendment for substitution of his heirs when 
limitation had expired —Application for amend¬ 
ment held should be allowed and would relate 
back to date of execution application: 129 

_0. 21, R. 22 —Scope and object—Jurisdic¬ 
tion of executing Court (FB) 454c 

0. 21, Rr. 22 and 90— Application to set 


aside sale based on fraudulent suppression of 
notice required by 0. 21, R. 22 — Order on 
such application — Second appeal competent 

(FB) 4545 

*_ 0. 21, R . 22 (Patna amendment) — Ir. 


regularity in service of notice—Sale is not void 
but voidable (FB) 454a 

_0. 21, R . 22 —Failure to serve notice — 

Sale held in execution is void 1894 

- 0. 21, R. 22 —Service of notice— Duty of 

Court to scrutinise evidence of service 1895 
- 0. 21, R. 22 —Valid rent decree against 


all interested judgment-debtors including minor 
—Executing Court has jurisdiction to execute 
decree by sale of entire holding—Rule not com- 
plied with regarding minor judgment-debtor— 
Execution proceedings do not become null and 
void 65a 

-0. 21, R . 22— Sale in execution of rent 


decree—Notice under S. 158-B (2), Bibar Ten¬ 
ancy Act, to parties necessary before sale —^Fai¬ 
lure to give notice— In rent executions notioe 
under 0. 21, R. 22, Civil P. C., is not necessary 
a3 there is a corresponding mandatory provision 
in S. 158-B (2) whioh requires that the Court 
must give notice to the parties to the deoree be¬ 
fore proceeding to sell the holding or the tenure 
in execution of a rent decree—Failure to comply 
with this provision would have the same conse¬ 
quences as failure to comply with provision of 
0. 21, R. 22, Civil P. C., in cases where that 
provision is applicable 885 

-0. 21, R. 46 (2 )—Failure to affix order on 

Court house—Validity of attachment 8855 

-0. 21, R . 52 — Issue of notice under, to 

Chairman of Municipality—Legality 885a 

-0. 21, R . 52 — Receiver of estate appoint¬ 


ed in mortgage suit— Mortgage decree passed— 
Money in bank standing to credit of Receiver— 
Another Court in execution of other decree 
attaching money and directing payment out of 
it to decree-holder— Procedure is erroneous —• 
Proper procedure is that under 0. 21, R. 62 — 
Order directing attachment held did not come 
under S. 47—Hence no appeal lay and revision 
was competent ' 112 

0. 21, R . 63 —Representative ' suit under 


judgment-debtor after passing of decree but be- 


Co-plaintiffs can be added after limitation 


C 


o 
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Civil P. C. ( contd.) 

-0. 21 BY. 66, 90 —Gross under.valuation 

of property—Held valuation not made in good 
faith 189a 

- 0 . 21, B. 89(l) (Patna Amendment) — 

The material point of time at which the appli¬ 
cant must have an interest in the property sold 
is the date of application and not the date of 
sale 2936 

-0. 21 t B . 89 (l) (Patna Amendment )— 

Purchaser from judgment-debtor — Right to 

a PP J y 298a 

—-—0. 21, B. 90 — Limitation — Application 
prima facie time-barred — Judgment-debtor 
claiming extension on ground of decree-holders 
fraud— Burden of proving application to be 
time.barred even from date of knowledge of 
fraud is on decree-holder 139 c 


-0. 21, B. 90 —Court omitting to value 

property as required by S. 168 ( 5 ), Bihar Te. 
nancy Act—No objection before sale—Omission 
is mere irregularity 656 

- 0. 22, B. 4 —Suit under 0. 21, R. 68 in 

representative capacity against defendants 1 and 
2 , husband and wife respectively, alleging trans- 
fer by former in favour of latter as fraudulent 
—Will by defendant 2 giving property to deity 

Defendant 1 appointed shebait — Death of 
defendant 2 —Deity through defendant 1 as she¬ 
bait applying to be added-as legal representa- 
^ ve Plaintiff objecting—Application rejected 
—Plaintiff held could not after limitation ask 
deity to be brought on record as legal represen¬ 
tative—Shebait s being already on record in 
another capacity was of no avail—Application 
could not be treated as fresh suit against deity 
since it would be barred, six years having elaps¬ 
ed after the impugned transaction 257 b 

■ O. 22, B. 6 —Question as to legal represen¬ 
tative at what stage to be decided 474 a 

0 . 22, B, 10 —Sale of interest in suit pro¬ 
perty by defendant pendente lite—Defendant’s 
right of appeal 477 ^ 

—0. 26r B. 14 —Commissioner appointed to 
effect partition—Sub-Judge passing final decree 
can review his decision on facts—Sub-Judge’s 
view of facts is final unless question of principle 
is involved 271 

- - 0 . 33, B. 1 — Death of plaintiff during 

pendency of suit instituted in forma pauperis_ 

Kight of legal representative to continue suit in 
forma pauperis 474 ^ 

I E. 1, Explanation —Inquiry fail¬ 

ing under first portion of explanation—Subject- 

matter of proposed suit may in proper cases be 
taken into consideration—But inquiry should be 
directed to ascertainment of applicant’s capa. 
city to raise necessary court-fee 346 


Civil P. C. (contd.) 

- 0. 33, B. 6(e )—Application for leave to 

sue as pauper — Applicant’s relatives helping 
him in litigation—In absence of finding that 
help was with some object of self-interest appli¬ 
cation cannot be rejected 34 a 

- 0. 34, B. 6 —Appeal from preliminary de¬ 
cree pending — Application for final decree is 
maintainable 225a 

- 0. 40, B. 1 —Duration of receivership— 

One party becoming exclusively entitled to pro¬ 
perty pending proceedings—Effect 4186 

—— 0. 40, B. 1 (l)(d )—Appeal against order 
directing Receiver to pay certain amount to 
auditor—Auditor impleaded—Receiver not made 
party to appeal — Receiver is not necessary 
Party 56 

—■— 0. 40, B. 1(1) (d )—Order directing Re¬ 
ceiver to pay certain amount to auditor for 
work done is appealable under 0. 43, R. 1 , 
Cl. (s) 5 a 

--0. 41, B. 20 —Appeal against order direct- 

ing Receiver to pay certain amount to auditor 
—Auditor impleaded—Receiver not made party 
to appeal—Receiver is nob necessary party 6b 

- -G. 41, B. 27 — Subsequent events were re- 

fused to be taken into consideration 293c 

- 0. 41, B. 27 (Patna )—Substantial cause 

477c 

- 0 . 43, B. l(s )—Order refusing to dis¬ 
charge receiver—No appeal lies 418a 

Chota Nagpur Incumbered Estates Act (6 

[VIj of 1876), S. 16 —Recovery of possession 
from conditional vendee 345 ^ 

* & 22 — Claims regarding title cannot be 

determined by the revenue authorities—A suit 
to establish the plaintiff’s right to the encum¬ 
bered estate therefore is not barred by S. 22 

345c 

Companies Act (7 [VII] of 1913), S. 55(1) 
-—Company obtaining decree against shareholder 
in respect of loan granted to him—Purchase of 
shares by company in execution— Validity of 

— Sc h. I, Table A, Begulations 9 to 11 _. 

Lien on shares—Share-holder indebted to Com¬ 
pany-Liability converted into decree—Decree 
becoming incapable of execution owing to lapse 

of time—Lien of company on shares is not ex¬ 
tinguished iQd 

~ Table A, Begulations 9 to 11 _ 

Comnany can provide by Articles of Association 
for lien on fully paid-up shares 40c 

-—Sch. 7, Table A, Begulations 10 and 11 

—bale of shares for realising amount of loan 

due from shareholder—Meeting of Directors to 

consider matter is not necessary—Notice of sale 

to shareholder not given—Sale is nevertheless 
vaHd m 
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Companies Act (contd.) 

_ Sch. h Table A, Regulation 8 —Company 

obtaining decree against shareholder in respec 


of loan granted to him-Purchase of shares by 
company in execution—Validity of a 

Contract Act (9 [IX] of 1872), S. 2 (d) 

A executing bandnotes in favour of B and G— 
B and C assigning them to D —Subsequently, A 
selling his properties to X and Y —Sale deed 
containing recital that X and Y undertook to 
pay amount due on handnotes—Suit by D for 
recovery of amount against X and Y is not 
maintainable 131a 

Ss. 2 (h) and 10 —Parents of minor boy 


and minor girl arranging marriage between them 

_This is mere agreement and not contract 

182a 

S. 23 _Custom of tilalc is not immoral or 


•v 

•r 


'-i ^ —- _ 

contrary to public policy—Parents of minor boy 
and minor girl arranging marriage between them 
—Girl’s father paying tilak— Boy subsequently 
being found subject to epileptic fits, girl’s father 
rescinding agreement—He cannot recover back 
amount of tilak paid by him 1326 

_ S. 38 —Scope—Tender—Action for reco- 

very_Plea of tender—Plea need not be fol¬ 


lowed by deposit in Court—Judgment-debtor 
tendering money towards payment of instalment 
due under decree—Tender made in due time— 
Decree executable forthwith on default of pay¬ 
ment of one instalment—Tender refused by 
decree holder—Tender held was valid and oper¬ 
ated to invalidate immediate execution of decree 

208 

- S. 60 —Appropriation of payments—Deb¬ 


tor may appropriate payment to particular debt 
—Failing that creditor has the choioe—Creditor 
may then appropriate payments even to tirao 
barred debts 278c 

Cotton Cloth and Yarn (Control) Order 
(1943) (as amended in 1944 ), CL 14 — Con¬ 
struction—Clause must be read with Cl. 15A— 
Latter clause overrides former—Cl. 16A allows 
dealer to remain in possession of undisposed of 
cloth or yarn after prescribed date subjeot to 
conditions notified by Textile Commissioner— 
Any possession of such cloth or yarn after suoh 
date does not contravene Cl. 14 181 

- CL. 16-A— Clause 14 must be road with 


Cl. 16A—Latter clause overrides former — 
Cl. 15A allows dealer to remain in possession of 
undisposed of cloth or yarn after prescribed date 
subject to conditions notified by Textile Com- 
missioner—Any possession of suoh cloth or yarn 
after such date does not contravene Cl. 14 181 

Court-fees Act (7 [VII] of 1870), Sch . I 
Art. 1 , Sch. II, Arts. 11, and 17 (VI j-Ap- 
peal from final deoree in mortgage suit—Entire 
final decree attacked—Courfc.fee is payable ad val- 


Court-fees Aot (contd.) 

orem on amount of decree—Art. 11 or Art. 17 

(VI) of Sch. II does not apply—Court-fee paid 

on appeal from preliminary deoree cannot be 

deducted 

Crimianl P. C. (V of 189$), S. 29- Defence 
of India Rules (1939), R. 89 — Offence under 
is triable by First Class Magistrate—Trial con¬ 
ducted by Second Class Magistrate—Magistrate 
invested with first clas3 powers when prosecution 
evidence after charge was almost finished—Trial 

is illegal 284 

_ S, 107 _Power under S. 107 must be exer¬ 
cised strictly in accordance with law — Magis¬ 


trate specified in S. 107 must himself be of opinion ' 
that there i 3 sufficient ground for proceeding — 
Such Magistrate can direct another Magistrate 
to inake enquiry with regard to facts but not to 
make report whether action under S. 107 is 

necessary_Opinion of latter oannot form basis 

for proceeding under S. 107 285a 

_ S. 144— Duration of order 290a 

S t 145— Dispute relating to possession of 


immovable property likely to occasion breach of 

peace_Procedure under S. 145 and not under 

S. 107 should be adopted 2356 

_ S . 145— Delivery of possession given by 


civil Court—Duty of Criminal Court is to sup¬ 
port such delivery 

S . 145— Order- declaring possession in fav¬ 


our of person who had disclaimed interest in dis¬ 
puted properties is bad as a whole 175c 

-S. 145— Magistrate ordering attachment of 


property under S. 146— In revision case reman¬ 
ded and Magistrate ordered to take additional 
evidence and to come to some finding as to posses¬ 
sion—On remand additional evidence taken but 
evidence given before remand not considered— 
Held finding as to possession after remand could 
not be acoepted as correot 1766 

-S. 145 —Proceedings under, in respeot of 


different lands—Magistrate’s finding as to posses¬ 
sion also relating to land admittedly in party's 
possession—Lands distinguishable and evidenoe 
of possession easily separable—Order only to the 
extent to which it relates to land in possession is 
liable to be vacated and not whole order 175a 
S. 145 (4) —Scope of section— Magistrate 


in exeroise of jurisdiction under seotion oannot 
reagitate dispute settled by civil Court— Proceed¬ 
ings taken by Magistrate under aub-s. (4) within 
two months of deoision of civil Court are highly 
improper and illegal 245 

-S. 154 —Inconsistency between first infor¬ 


mation report by complainant and his 
at trial—Proseoution witnesses ought to be ask¬ 
ed to explain in examination-in-chief— No weight 
can be attaohed to failure of defenoe to cross- 
examine complainant on the point 28a 
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Criminal P. C. (contd.) 

- S. 162 —Statements of witnesses used under 

S. 162—Proof of 3986 

-- S. 162 —Prosecution witness declared hos¬ 
tile—Prosecution cannot contradict him by refer¬ 
ence to his statements before police 107c 

"-& 164 (3 )—Direction that accused should 

be warned that he is not bound to make state¬ 
ment, mandatory—Repugnancy with Evidence 

305c 

•Form of questions 3056 

Presumption as to warning to 

805a 

- Absence of questions to de- 

281 a 

Whether abduction is conti- 


-—- - J J 

Act (1872), S. 29 

- S. 164 (3) 

- S. 164 (3) 

accused 

- S. 164 (3) 

pouent—Effect 

~S. 181 (4) __ 

nuing offence or not is to be decided on facts of 
each case 17 ^ 

— S. 181 (4) — Words 'kidnapping’ and 

abduction,’ do not include offence of wrongful 

confinement or keeping in confinement a kidnap¬ 
ped person 47 ^ 

S. 192 —Transferee Magistrate’s power to 
summon any further persons as accused 284{? 

195 (l) (a) and (b) —Statement made 
to Police Officer during investigation of com¬ 
plaint made by accused—Such statement is not 
information within S. 182, Penal Code-Police 

officer cannot file complaint against accused_ 

Offence under S. 211 , Penal Code—No com¬ 
plaint as required by cl, (b) of S. 195 — Magis- 
trate cannot summon accused — Subsequent 
proceedings are void 64 

- S. 221— Charge under S, 397, Penal Code, 

must refer to either S. 892, or S. 895 to which 
S. 897, has reference 157a 

Ss. 233 and 537 — Misjoinder* of charges 
contravening S. 288 and its exceptions—Defect 
cannot be cured by S. 537 (Per Meredith J\):2126 
- Ss. 235 (1) and 239 (d) — The same 

transaction—Connotation—Words in S. 235 ( 1 ) 

relate to all acts of one person having direct and 
immediate causal or circumstantial relation to 
the affair in question—Test is certain degree of 
continuity of action — Expression in S. 289 (d) 
indicates all acts of all persons done in course 
of affair, test being community and continuity 
of purpose — Held, there was no misjoinder of 
charges 212 a 

- S. 235 (1)— Same transaction—Whether 
wo or more acts constitute same transaction has 

to be determined on facts and circumstances of 
each case—Circumstances bearing on determina¬ 
tion of such question, stated 74 a 

28 ~~ Joinder of charges under 

r o no?L S ‘ i 66 ’ Penal Code ’ held authorised 
by S 285 (1)—That Magistrate had no jurisdic-- 

hon to try charge under S. 866 does not render 
joinder improper 28c 


Criminal P. C. (contd.) 

- Ss. 236 and 237 —Power of revision Court 

to alter conviction for substantive offence into 
one for abatement 8506 

- S. 238 —Abetment of offence i 3 not minor 

offencee 850a 

- S. 239 —Number of charges framed against 

some accused—Held joint trial was illegal 17c 

- S.239 —Whether abduction is a continuing 

offence 47 ^ 

- Ss. 256 and 537 — Accused asked to state 

forthwith if he wishes to cross-examine—Failure 
to record reasons if vitiates trial — Procedure 
of Magistrates under S. 30, Cr. P. C. 4166 

- S. 256 — Charge framed and on same day 

accused asked whether he wished to cross-exa¬ 
mine witness—Reasons not recorded but in order 
sheet urgency noted — Held non-compliance 
with S. 256, was only technical 1576 

—— S. 286 —Failure to examine eye-witness in 
criminal case 354 c 

—— S. 286 —Duty of prosecution and Court in 
criminal cases 3546 

—— S. 288 —Deposition of witness before com¬ 
mitting Magistrate admitted in evidence to 
coq^radict his evidence at trial — Provisions of 
S. 145, Evidence Act, must be complied with— 
If purpose of admitting such evidence is other 
than this, provisions of S. 145, Evidence Act, 
need not in law, but should be complied with— 
Such deposition may be admitted in appeal also 

c 1466 

- S. 288 — High Court in acting under this 

section is in same position as presiding Judge 

i46a 

£>. 288 — Interpretation of — In Sessiona 
Court witness resiling from evidence given be¬ 
fore Committing Magistrate — Evidence given 
before Committing Magistrate if can be utilized 
to support conviction 444 

- S . 307 —Reference under—Powers of High 

Court 3 98a 

S. 342 — Scope — Written statment, no 
substitute for examination — Non-compliance 
with section not necessarily fatal 305/t 

- S . 342 —Scope and object—Duty of Judge 

——5. 342 —Admission under, whether admis^ 
sible against co-accused (Queere) 2816 

- S. 342 —Written statement by accused_ 

Law does not provide for admission of such 
statement—Putting specific questions to accused 
as provided by section is desirable — Duty of 
Court under section pointed out 1076 

- S. 342 (4) —‘Accused’— Meaning 284e 

— - S. 346 — Defence of India Rules (1939), 

R, 89 — Offence under, is triable by First Class 
Magistrate — Trial conducted by Second Class 
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Criminal P. C. (contd.) 

Magistrate —Magistrate invested with first class 
powers when prosecution evidence after charge 

•was almost finished—Trial is illegal 

__ s. 350 —Applicability to Sessions Judges— 

Power of Sessions Judge to pronounce judgment 
on evidence recorded by predecessor — Consent 

of accused if cures defect 

.S. 367 _ Identification test after 5 months 


— Accused identified by only one witness 

Witness not cross-examined—Conviction is not 

proper 157c 

-- S. 403 —Scope 2906 

_ S. 403 — Trial for offence under Ss. 148 

and 396, Penal Code— Acquittal — Subsequent 


trial for offence under S. 412, Penal Code 
Magistrate conducting previous trial not com¬ 
petent to try offence under S. 412 — S. 403 
sub ss. (2) and (4) apply and trial is not barred 

67 

_ S. 423 —Retrial when can be ordered 

4286 


- Ss. 423 and 439 — Question of fact — 

Power of High Court 389a 

- S. 435 — Forest rules—Penalty attached 


to breach—Breach of rules— Whether criminal 
offence within S. 4 (o) 881 

■Ss. 476 and 476 B —Application for pro 


secuting plaintiff for perjury dismissed by Civil 
Court—Provisions of Civil Procedure Code being 
applicable Court has power to award costs to 
plaintiff— Appellate Court under S. 476-B has 
also same power 106 

- S. 476 —No costs can be awarded even if 

civil Court takes action under S. 476 188 

Ss. 476 and 195 — Proceedings under 


S. 83, T. P. Act, are judicial proceedings—Court 
is competent to make complaint under S. 193 or 
S. 199, Penal Code, in respect of affidavit filed 
in support of service of notice 87 b 

S. 476 —Court before which deposit under 


Section 88, T. P. Act, is made is "Court” within 
S. 476 87a 

- S. 499 — Bond for appearance must be 

taken from accused — Bond taken from surety 


Criminal P. C. (contd.) 

under sub-ss. (2) and (5) not followed 


■S. 530 


Effect 
839d 

Word "proceedings” in connec- 


alone is invalid—Such bond cannot be forfeited 

68 

- S. 514 — Bond for appearance must be 

taken from accused — Bond taken from surety 
alone is invalid —Such bond cannot be forfeited 

68 

- S. 526 — Events liable to be misconstrued 


tion with joint trial does not necessarily mean 

trial as a whole „ . 28d 

S . 530 —Words his proceedings in con 


nection with trial for separate offences—Meaning 
of — Accused properly charged with separate 
offences in one trial—Conviction upon each con¬ 
stitutes separate conviction — Invalidity of one 
conviction on grounds affecting it alone does 
not invalidate other 286 

Criminal trial — Duty of Judge to see that 
all proper and necessary steps are taken to arrive 

at the truth 446c 

Identification of accused — Value of — 


--- -.-.vwv-MWWk V«VVK 

by interested parties—Transfer desirable 1666 

- S. 526 — “Party interested ”—Y an agent 

of X giving first information at the instance of 
X — Y made accused —X can apply for trans¬ 
fer under S. 626 * 166a 

- S. 528 (2) and (5) % S, 537 — Procedure 


Little or no value can be attached to the test 
identification held so long as 16 months after 
the event, particularly when the accused is a 
man of the same village as that of the identi- 
fying witness ; t 407a 

Deed — Construction — Deed of partition by 
father in possession of joint family property — 
Share given to mother described as malik — 
Interest of mother held was only widow’s estate 

8566 

Construction — Gift of property to woman 


in lieu of maintenance held did not confer abso¬ 
lute interest 956a 

Defence of India Act (35 [XXXV] of 
1039 ) — Delegation as to powers of legislation 
—Act not ultra vires 49c 

-Ss. 2 (1) and (2) Cl. (20) and Defence 

of India Buies (1939) B. 81 (2) — F 


1:1:1 


Grains Control Order made under R. 81 (2) 
is not ultr^ vires 466 

Defence of India Rules ( 1939 ), R. 39-~- 
Offence under, is triable by First Class Magis¬ 
trate-Trial conducted by Second Class Magis¬ 
trate-Magistrate invested with first class powers 
when prosecution evidence after charge was 
almost finished—Trial is illegal 284 

- Br. 81 (4) and 121 - Order under Defence 

of India Rules—Attempt to contravene 284 e 

B. 119 —Order under Defenoe of India 


Rules published in Official Gazette— Presump¬ 
tion 284a 

B. 130 —Full report in writing by polioe 


of facts constituting contravention of order under 
Defence of India Rules—Aotion against per¬ 
sons not mentioned in report 284/ 

B. 130 —Full report in writing by polioe 


of facts constituting contravention of order made 
under Defence of India Rules—Portion of report 
containing confession to police by accused— 
Effect 284k 

Easements Aot (5 [V] of 1S82), S. 13- 

Easement of necessity— Nature of—Partition of 


Ei 

to 


e: 
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Easements Act (contd.) 

house property between plaintiffs and defendants 
—Latrines of plaintiff incapable of being used 
except by passage running through defendant’s 
portion—Such passage also used as such before 
and after partition—Right of passage over 
defendant’s land held must be presumed in 
plaintiff’s favour as easement of necessity : 266a 

- S. 13 — Severance of tenement giving rise 

to easements of necessity—Right of maintaining 
drain on common passage not exercised by gran¬ 
tor—Right not claimed as easement of necessity 
—Right does not accrue to grantee 122c 

- Ss. 29 and 30 —Easement of necessity— 

Increase of burden—Principles of, explained 

266c 

- S. 41 —Easement of necessity—Extinction 

of 2666 
Evidence Act (1 [I] of 1872), S. 10 —State¬ 
ment of one conspirator when admissible against 
other conspirator, stated 906 

- S. 13 — Batwara barawarda papers — 

Admissibility 47 

- S. 24 —Voluntariness of confession—Bur¬ 
den of proof S05d 

- S' 26 —Police officer—Chaukidar is Police 

officer liQd 

- S. 27 —Accused M stating that stolen box 

was thrown in latrine—Accused P actually 
taking police officer to latrine after stating that 
he had thrown stolen box into latrine—Disco¬ 
very is attributable also to statement of P_His 

statement leading to discovery is also admissible 

1626 

- S. 27 —Object of section is to admit evi¬ 
dence relevant to guilt of accused—Whole of 
statement connecting object discovered with 
crime and accused with commission of crime is 
admissible 162a 

- S' 27 —S. 27 is a proviso to S. 24 and 

controls it 152b 

— S. 27— Accused*pointing out place where axe 
with which deceased was killed was kept and 
producing it—Statement by accused after dis¬ 
covery of axe that deceased was killed with that 
axe is inadmissible 152a 

*- S' 29 —Scope—Extra judicial confession 

305 j 

- -S' 30 —Retracted confession not admissible 

against co-accused unless corroborated in mate¬ 
rial particulars—Approver’s evidence cannot be 
treated as corroborative evidence except in ex¬ 
ceptional circumstances 90 c 

-— -S'. 30 —Confessional statement by person 
incriminating other accused—Evidence against 
such person leading to his prosecution already 
in existence—Death of such person before com¬ 
pletion of inquiry—Statement is inadmissible 

under S. 80 or S. 32 ( 8 ) 90 a 


Evidence Act (contd.) 

- S. 31 — Landlord and tenant — Deed of 

relinquishment by tenant in favour of landlord 
—Evidentiary value 477c 

- S. 32 (3) —Applicability—Confessional 

statement by person incriminating other accused 
—Evidence against such person leading to his 
prosecution already in existence—Death of such 
person before completion of inquiry—Statement 
is inadmissible under S. 30 or S. 32 (3) 90a 

- S. 80 —-Presumption as to warning to 

accused 305a 

- S. 90 —Presumption of due execution of 

will—Finding as to attestation 4496 

- S. 101 —Burden of proof—Plaintiff alleging 

that parties have adopted Hindu law— Defend¬ 
ant denying allegation and setting up special 
custom—Initial burden on whom lies 4696 
—-— S . 102 —Suit by landlord for recovery of 
price of half produce of fruit trees planted on 
his land by tenant with his permission—Plain¬ 
tiff must prove quantity of produce for years in 
suit 242a 

- S. 104 —Landlord and tenant—Ejectment 

suit against recorded tenant—Burden of proof 

4lld 

- - S. 105 —Exception contained in law defin¬ 
ing offence—Onus to prove absence of exception 

2846 

- S. 114, Illust' (a )—To raise presumption 

prosecution must establish ownership of property 
in complainant, its theft and its possession by 
accused—Mere denial of these facts is not re¬ 
asonable explanation as to how property came 
into possession of accused—Principle of S. 114, 
Illust. (a) applies to offences of dacoity and 
robbery 205 

- S. 114 , Ulus, (b) — Corroboration — Ex- 

tent of 805/ 

S. 114, Ulus, (b) and S. 133 —Retracted 
confession not admissible against co-accused 

unless corroborated in material particulars_ 

Approver’s evidence cannot be treated as cor¬ 
roborative evidence except in exceptional circum- 
stances . 90c 

S' 114 Illust, (j) — Failure to examine 
eye-witness in criminal case 354 c 

-5. 115 —Delivery by Railway to stranger 

under indemnity bond — Whether estops Rail¬ 
way from questioning his title to the goods: 4596 
- S, 115 —Attestation as estoppel 3456 

S' 116 —Lessee though cannot dispute title 
of lessor, can deny lease and his own status as 

lessee Q - . 4 5a 

- S' 132 —Prosecution witnesses giving evi¬ 
dence subsequently made accused—Procedure 

284 d 

- S' 134 —Sexual offences—Sole evidence of 

prosecutrix—If sufficient for conviction 416a 



14 

Food-Grains Control Order (lS42)— Applic¬ 
ability to partially excluded area in Bihar : 16a. 
Forest Aot (16 [XVI] of 1927), Ss . 4 and 
20 — Forest does not become reserved forest 

until notification under S. 20 is issued (Obiter) 

264 b 

Government of India Aot (1935), (25 & 26 
Geo V. Ch. 42), S. 92 (1)— Food Grains Control 
Order (1942)—Applicability to partially exclud¬ 
ed area in Bihar 16a 

- S. 92 (2) —Regulation under—Object of, 

need not be Btated in preamble (SB) 186 

- S.92 (2) — Scope of Governor’s powers 

under—Bihar Regulation IV of 1942—Assess¬ 
ment of assessee, resident in excluded areas, for 
year 1939-40 completed on 14-2-1940—During 
pendency of appeal before Appellate Tribunal, 
Regulation passed—Assessment held made legal 
and valid in view of provisions of Regulation 

(8B) 13a 

Hindu law—Applicability—Burden of proof 
— Plaintiff alleging that parties have adopted 
Hindu law—Defendant denying allegation and 
setting up special custom—Initial burden on 
whom lies 4696 

-Female acquiring widow’s estate—Her 

subsequent acquisitions, in absence of contrary 
intention, would be regarded as accretions to 
family estate 856e 

-Partition—Power of father in joint family 

to divide property between himself, his sons and 
females does not extend to creation of absolute 
right in favour of females 856c 

-Partition—Whether proposition that land 

reserved as common passage at previous parti¬ 
tion is not divisible subsequently is applicable to 
parties governed by Dayabhaga (Quare) 

122 d 

-Transfer contravening S. 12, C. P. Tena- 

noy Act—Avoidance of— Want of legal neces¬ 
sity—Survivorship 424 e 

Hoarding and Profiteering Prevention Ordi¬ 
nance (35 [XXXV] of 1943), Ss. 4 and 13 
—Servant selling article on behalf of owner of 

shop in contravention of S. 4—Owner absent_ 

Yet owner must be regarded as person selling 

1916 

Ss» 4 t 2 and 13 —S. 4 must bo read 
along with S. 2—“Dealer” in S. 2 (b) does not 
include servant employed to sell—He cannot 
be convicted under S. 18 for contravention of 
Section 4 19la 

- S. 13 —Contravention of S. 4 should not 

be treated too leniently—On facts, fine of Rs. 
1000 was, however, reduced to Rg. 100 19l c * 

Inam Service Inam—Nature of—Resumption 
of Inam lands on service-holder abandoning ser¬ 
vice—Land is liable to be resumed by sovereign 
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power—Deshata Jagir lands held rent-free by 
service-holder—Service land-hoider abandoning 
service and transferring land to non-service- 
holder—Village zamindar held not’ entitled to 
resume or for khas possession 361 

Income-tax Act (11 [XI] of 1922) —Appli¬ 
cability—Liability to tax under, when arises 
stated (SB)l 8 c 

- S t 2(1) —Interest on arrears of rent and 

cess relating to agricultural land is agricultural 
income exempt from tax under S. 44 ( 8 ) (viii) 

1166 

- S . 2(6C) —Net receipts from sale of forest 

trees are income and not capital receipts 116a 

- S t 4 —Payment by assessee of cesses which 

his lessees are liable to pay—Assessee reimbur¬ 
sed after certain years—Amount received is not 
assessable as income 2526 

- S. 4 —Salami paid to landlord whether 

income or capital receipt is a question depending 
on facts of each case—Held in this case that it was 
a capital receipt, not assessable as income 252a 

- S. 4 (3) (i )—Sums spent on charitable 

purposes—Purposes not specifically mentioned 
in trust deed—Sums cannot be exoluded under 
S. 4 (3) (i) 1786 

- S, 4 (3) (viii )—Interest on arrears of 

rent and cess relating to agricultural land is 
agricultural income exempt from tax under S. 4 
(3) (viii) 1156 

- S' 22 (l) and (2 )—Notice under S. 22 (2) 

served—Return filed—Assessment cannot be 
objected to because notice under S. 22 ( 1 ) was 
irregular 116c 

- S'22(1) and (2) —Notice—Objeot of— 

Notice under S. 22 (2) issued—Assessee filing 
return upon such notice—He cannot raise ques¬ 
tion of invalidity of notice under S. 22 (l) 

(SB) 766 

-— S, 22 (2 )—Notice under—Assessee appea¬ 
ring and filing return and assessment completed 
after Finance Act, 1940, had been applied to 
area to which assessee belonged—Notice issued 
before application of Finance Act held could 
not be taken to be invalid (SB) 76c 

- S' 41 (1), first proviso —Trust in favour 

of several family deities—Different properties- 
dedicated to eaoh deity—Deities should be asses¬ 
sed separately 178a 

Indian Electricity Rules (1937)-Br. 69 and 

70 (3 )—Point of time from which question of 
contravention should be considered 8396 

- -B, 124 —Breach of R. 70 ( 8 ) by a firm—* 

Punishment 339 ^ 

B' 124 —Breach of R. 70 ( 8 )—Continuing 
offence 339 ^ 

Chap, VIII —Service lines—Applicability 

889c 


Interpretation of Statutes — Grammatical 
construction 4126 

Landlord and tenant— Gair-mazrua-lands 

—Rights in, of landlord—Presumption is that 

landlord is in same position as villagers_His 

actual rights depend on custom, circumstances 
and evidence led in each case 2426 

—-Record of rights—Right to agwar—Land¬ 
lord required to sue for arrears of rent—Still 
tenant is entitled to agwar 59 

Land Tenure— Zamindari lands — Waste 
land—Gairmazrua am land—Trees on—Rights 
of zamindar—In absence of established rights 
of villagers trees belong to zamindar 116 
Lease-Invalid lease, effect of-Suit for eject- 
ment—Lease by A to B and then to G—B con¬ 
tinuing in possession after his lease—Suit by C 
against B for possession— C’s lease found inva¬ 
lid—C cannot succeed even thought supports 
C s claim 7Qd 

A ^ 1 — , of 1908), Ss. 5 and 

14 Appeal against preliminary decree with- 

drawn-Time for applying for final decree runs 
from date of withdrawal—Application filed after 
three years from such date held barred—Pact 
that question as to priority with respect to cer¬ 
tain prior mortgages was pending decision in ap. 
peal filed against preliminary decree in another 
connected suit held no ground for suspending 
himtation—Wrong advice of counsel held no 
sufficient cause for extending limitation 225 d 

c>. 15—‘Prescribed’—Cleaning (SB) 329c 

-c>. 12 — Applies to Letters Patent appeal 

, 14 and 15— Circumstances which sus- 
pend or modify ordinary law of limitation stated 

JT *'’• 19 —Execution proceedings_Acknow. 

edgment denied by judgment-debtor— Burden 

i/tW nf § th f han ^ r i tiDg on acknowledgment 
is that of judgment-debtor is on decree-holder 

-—-S. 20 That payment was of interest^s 

such can be established by external evidence in 

absence of endorsement of payment — No evi 
dence on point Plaintiff must succeed or not on 
Pleadings - Plaint asserting that money was 
paid towards interest — No specific denial in 
wntten Statement-Plaintiff must succeed 275a 
^2—Representative suit under 0 21, R 

fimitetL °- plaiDtlffa Can be added after' 

-S. 29 (2) ( a )— Special or local law 

Debtor ma 55 ~ Appropriation of pay^ent^— 
debt bS Tf ,at9 Payment to particular 

to is Si' 1 ™"* »« 

278c 
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Limitation Act (contd.) 

■Art. 85 — Mutual account 


What is 


—. aucuuuu VVOat IS 

Transactions on each side creating independent 

obligations necessary — Transactions creating 

obligations on one side only do not make account 
mutual 2786 

-—Art. 116 — A mortgaging property to B 
and then selling it to G by registered deed — 
Part of purchase-money left with C for paying 
off mortgagee B—C failing to redeem mortgage 
—B obtaining mortgage decree and putting pro- 
perty to sale—Sale proceeds being insufficient 

A compelled to pay part of mortgage-money_ 

— Suit by A for damages for breach of contract 
against C falls under Art. 116 — Limitation be- 
gan to run from date when A was compelled to 
pay portion of mortgage-money after sale of 
mortgaged property 2 2 

~~Arts. 123 and 131 — Right to receive an¬ 
nuity repudiated—Suit to recover arrears brought 
more than 12 years after repudiation is governed 
by Art. 181 and not by Art. 128 47 

-Art. 142 —Suit for possession — Plaintiff 
must prove his possession within statutory period 
—(jeneral rule of evidence as to continuity of 
possession, applicability of 47oc 

~~ 142 ~7 Possession under unregistered 
patta for number of years-Disposeession by 

ti?le P ?fTes~ SUlt f ° r pOSSBS8ion on Possessory 

444 

142 an & 144^ Adverse possession of 
undivided share-Gift deed of undivided share 
executed by A in favour of _B—Gift acted upon 
and B put in possession — B's possession is ad¬ 
verse to A since date of transfer _ A's claim to 
ahare covered by gift deed on ground of invali- 

ity of deed is barred if B’s possession continues 
for more than 12 years qqq 

Z~ A 1 L id6 —Limitation —Application prima 
facie time-barred — Judgment-debtor claiming 
extension on ground of decree-holders fraud — 
Burden of proving application to be time-barred 

even from date of knowledge of fraud is on 
decree-holder “ 

Arts. 177 and 120 — Suit under 0. 21 


■p no n • -inn" uuuer V. XL, 

f'f* U ? l] P * C * in representative capacity against 
defendants ! and 2 husband and wife "respect ! 

vely, alleging transfer by former in favour of 
latter as fraudulent—Will by defendant 2 giving 

C r,.l*“?7 1 .b°- 

defendant 1 as shebait applying to be added Is 

legal representative—Plaintiff objecting-Appli. 
cation rejected-Plaintiff held could not after 
limitation ask deity to be brought on record as 

legal representative-Shebait’s being already on 

record in another capacity was of no avail— 
Application could not be treated as fresh suit 
against deity since it would be barred, six years 
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having elapsed after the impugned transaction 

2575 

_ Arts. 181 and 166 — Application under 

S. 173 (3), Bihar Tenancy Act— Limitation — 
Application erroneously held barred under Art. 
166 by lower Court — Interference in revision 

891a 

_ Art. 181 — Appeal against preliminary 

decree withdrawn—Time for applying for final 
decree runs from date of withdrawal — Applica¬ 
tion filed after 3 years from such date held barred 

_Facts that question as to priority with respect 

to certain prior mortgages was pending decision 
in appeal filed against preliminary decree in 
another connected suit held no ground for 
suspending limitation—Wrong advice of counsel 
held no sufficient cause for extending limitation 

225 d 

- Art. 181 — Words “right to apply,” mean 

when remedy is available 225c 

- Art. 182 —Instalment decree making whole 

amount payable on first default— Decree giving 
option to decree-holder to execute decree for 
whole amount or for instalments not time barred 
—Execution application for such instalments, 
filed more than three years after first default is 
not barred 250 

- Art. 182 (5 )— “Final order”—Intimation 

of non satisfaction by transferee Court 8885 

- Art. 182 (5) — ‘Proper Court*—Transfer 

of decree—Execution application made to trans¬ 
feror Court before receipt of certificate of non¬ 
satisfaction—Subsequent receipt of such certifi¬ 
cate 888a 

—— Art. 182 (5)— Application “in accordance 
with law” does not mean application only in 
accordance with Civil P. C. 199a 

- Art. 182 (7) —Instalment decree —Limi¬ 
tation for each instalment runs from due date of 
such instalment. 897 

Madras Estates Land Act (1 [I] of 1908), 
Ss.28 and 29 —Long continued payment of rent 
in money at unvarying rate — Presumption 

480a 

- S. 77 —Suit for recovery of rent— Tenant 

disputing amount of rent —Power of Collector 
to determine proper rate 4805 

Orissa Cattle, Goats and Sheep (Movement 
and Transaction) Control Order (1944), 
R. 6 — Discretion to grant license for any 
period shorter than one year 288 

Orissa Money-lenders Act (3 [III] of 
1939), S. 11 —Appeal— Order of Court that 
it has power to scale down debts — Actual scal¬ 
ing down later—Order not being final, no appeal 
lies 255 

Orissa Tenancy Aot (2 [II] of 1913), (as 
amended by Act 8 [VIII] of 1938), S . 3IB 
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Orissa Tenancy Aot (contd.) 

—'"Lawfully payable,” meaning of—Court sale 
of occupancy holding before Amending Aot— 
Mutation fee—Recoverability 412a 

- S. 117 —Tenancy recorded as rent-free in 

record-of-rights—It is presumed to be rent-free 

72a 

- S. 236 —Suit for ejectment from homestead 

land held as under-raiyat—Defendant becoming 
occupancy raiyat of other lands subsequent to 
under raiyati tenancy is protected from eject * 
ment 60 

Penal Code (45 [XLV] of I860), S. 34- 
Common intention—Proof—Approver’s evidence 
—Change of intention—Burden of proof as to 

805a 

- 40 —Motive 854a 

- S. 84 —Unsoundness of mind—Facts to be 

taken into consideration in deciding it stated— 
Legal insanity and medical insanity—Standard 
to be applied in determining legal insanity, stated 

222 * 

- S. 96 —Fatal blow struck from behind— 

Only one person on side of deceased while on side 
of accused seven armed persons—Accused cannot 
plead right of self-defence—Act however held 
fell under exception 4 to S. 800 172c 

-S. 97 —Dispute between two parties regar¬ 
ding their customary right to cut fuel from cer- 
tain jungle—Complainant’s party cutting fuel 
even though they had no suoh right—Opposition 
by accused who had such exclusive right— 
Accused held protected by right of private defe¬ 
nce of property 61 

-S. 99 —Police party having no right to 

seize goods of accused persisting in seizing them 
—They do not act in good faith under colour of 
office—Accused are entitled to resist seizure and 
use minimum force — Process of attachment 
against member of joint family — Moveables 
belonging to joint family cannot be attaohed— 
Other members can resist seizure 282 

-S. 100 —Fatal blow struck from behind— 

Only one person on side of deceased while on 
side of accused seven armed persons—Accused 
cannot plead right of self-defence—Act however 
held fell under exception 4 to S. 800 172c 

-Ss. 147, 149 a7id 324 —Dispute between 

two parties regarding their customary right to 
out.fuel from certain jungle—Complainant's party 
cutting fuel even though they had no suoh right— 
Opposition by accused who had such exclusive 
right—Accused held protected by right of pri¬ 
vate defence of property 61 

-S. 149 —Common intention_Proof—Ap¬ 
prover's evidence—Change of intention_Burden 

of proof as to 805a 

—-S. 149 —For constructive liability under 
seotion, commission of offenoe by some member 
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Penal Code (contd.) 
in prosecution of common object is necessary— 
Assembly armed with deadly weapons setting 
out with intention of assaulting a man—Commis. 
sion of murder by one member beyond common 
object—-Other members held could be convicted 
ot grievous hurt even though they did not parti, 
cipate in murder 27 

- S. 199 —Ingredients of 2516 

- S. 199 — Sentence—False affidavit made 

by accused decree.holder in execution proceedings 

—Suspicion that accused had been hoodwinked 

by somebody else—Delay of 1 year in filing 

complaint—Criminal proceedings taken to gain 

favour in recovery of amount due to accused_ 

Sentence of one day’s simple imprisonment and 

fine of Rs. 35 held sufficient 54 ^ 

“ "S' 199 —Service effected on judgment-deb- 

tor by affixing notice to his door in his absence 

—Peon’s report to that effect signed by decree- 

holder—Latter making an affidavit before Seris- 

tadar that judgment-debtor was present and re- 

fused service—Decree-holder commits an offence 
under S. 199 54g 

“ 7~ / ?; —Person using deadly weapon aga. 

mst vital part of opponent’s body—He must be 

deemed to have knowledge that act was likely 
to cause death 

—-S. 300, Exceptions 4 and I—Applicability 
—.Lest—Accused must show that he acted solely 
out of provocation engendered by heat of sudden 
quarrel followed by sudden fight-Cases where 
word or gesticulation may be regarded as provo- 
cative fall more appropriately within exception 1 
— Mere verbal quarrel preceding stab with 
niie Lxception 4 does not apply 168a 

——5. 302— Sentence-Death penalty—Acquit- 

tai of principal accused gg 6j - 

502—Circumstantial evidence-Accused 
was held guilty of murder on circumstantial 

evidence—But sentence of transportation for 
life was held sufficient—Aboriginals not to be 

judged by same standard as civilised people:152c 
i. 304 first part -Fatal blow struck from 

° ne P ei ’ 3 °a on side of deceased 
While on side of accused seven armed- persons— 

Accused cannot plead right of self defence-Act 

owever held fell under exception 4 to S. 800 

^-Aj^-Pdice party having no righUo 
seize goodg 0 f accused persisting in seizing them 

of office d Arn 0t f ‘ iD g00d faith under colo ’ Jr 
and ul m t Sed ? re ectitled fc0 l ' e3ist seizure 

lonS tn 9m f f i0 ! nt f atn ’ly—Moveables be- 

Other l family eann °t be attached— 
ther members can resist seizure 232 

ZT’M 38 ?' 36 ,i and 368 ~Words 'kidnapping' 
abduction, do not include offence of wronf. 

1947 Indexes (Pat) 3a 
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ful confinement or keeping in confinement a 
kidnapped person 17 a 

S. 376 —Sexual offences—Sole evidence of 
prosecutrix—If sufficient for conviction 416a 

~ 3^9 —Onus is on prosecution to prove 

that accused acted dishonestly 264a 

'- S. 379— Conviction for removal of crops 

from plot—Finding that crops were grown by 
accused—Removal held not dishonest—Accused 
held. protected by bona fide claim of right and 
conviction set aside 74 ^ 

& 3P5—Person injured in dacoity—Num- 

ber of teeth knocked out of little boy_Girl of 

16 molested and deprived of her ornaments— 
Lnme should be put down with utmost rigour of 

Iaw . q f ■ 107a 

395 Sentence—Dacoits are generally 

persons of little or no means—Sentence of fine 

13 not appropriate 107d 

—-S, 397 Section cannot be applied construe- 

t'Vely 

o ~7ao 39 Q~Q ( ?-” ge " nder - must ref6r to either 

S. 392 or S. 39 0 to which S. 397, has reference 

raise P re9 umption under S A14 
1 lust, (a), Evidence Act prosecution must esta-’ 

blish ownership of property in complainant, its 

theft and its possession by accused—Mere denial 

of these facts is not reasonable explanation as to 

how property came into possession of accused_ 

Pnnciple of S. 114, Must, (a), Evidence Act 

applies to offences of dacoity and robbery 205 

——Ss. 465 and 471— Ingredients—Reason- 

able possibility thatdefence story as regards dis- 

puted documents might be true-Accused cannot 
be convicted 

Pleadings — Plaintiff should not be allowed 
o proceed on claim outside his pleadings 356d 
Practice — Statements of witnesses used 

1 W- S ' - w ’ Criminal P - 0—Proof of 3985 
H"® 1 Insolvency Act (5 [V] of 1920), 

is 28 ( 3 )— Property—Definition of, 

v “> fc exhaustive—But property over which insol¬ 
vent has no disposing power is not property- 
Brothers dividing family estate, except certain 
Government Promissory Notes, among themsel- 
ves b y agreement-interest on Notes assigned to 

pLT* R° r , main * enance —No tes deposited in 
Bank Bank not to hand over or to endorse 

Notes to anyone—Two brothers adjudicated 

insolvents—Insolvents held had no disposing 

power over Notes during mothers lifetime and 

“ officesr party “ as w °t 

~~ S - 5 —Exercis6 of jurisdiction under S 4 
.3 discretionary Jurisdiction may be exercised 

to do complete justice or for complete distribu- 

tion of property—In such ease Court can-decide 
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Provincial Insolvency Act (contd.) 

question of title between insolvent’s estate and 
third party—Question of insolvent’s interest at 
date of adjudication directly arising out of bank¬ 
ruptcy proceeding—It is necessary to decide 


such question 


7 c 


- Ss. 4, 53— Powers of Court under—Real 

transfer in fraud of creditors by insolvent beyond 
two years of insolvency application—Annulment 
of, under S. 53. T. P. Act—Proper course 471c 
- Ss. 33 and49—Pvoot of debt — S. 49 pro¬ 
vides only one mode of proof of debt—Judg¬ 
ment-debtor adjudicated insolvent — Receiver 
appointed — Decree-holder forwarding to him 
certified copy of decree accepted as proof cf debt 
by receiver—Decree-holder accepted as schedu¬ 
led creditor—No schedule contemplated by S. 33 
prepared as proceedings were annulled—Certified 
copy of decree held was proof within section — 
S, 83 held was sufficiently complied with and 
debt was proved within proviso 101 

- S. 37 —Effect of order under—On adjudi¬ 
cation of insolvent properties vesting in Receiver 
—Order of adjudication annulled but simultaneo¬ 
usly properties ordered to revest in receiver as 
appointee under S. 87—Appointee held entitled 
to ask for possession of properties when delivery 
of possession obstructed by others 289 

- S, 53 —Benami transaction — Burden of 

proof—Transfer in favour of female member of 
family—No satisfactory evidence of possession 
—Transfer if real 4716 

- S. 78 (2) Proviso , and S.43 —Annulment 

under S. 48—Affidavit filed in the Insolvency 
Court, after annulment, to prove debt—Debt is 
not proved ‘ under the Act” within the meaning 
of S. 78 (2) Proviso 199 /> 

-- S- 78 (2) (Proviso )—Proof of debt— 

S. 49 provides only one mode of proof of debt 

— Judgment-debtor adjudicated insolvent _ 

Receiver appointed—Decree-holder forwarding 
to him certified copy of decree accepted as proof 
of debt by receiver—Decree-holder accepted as 
scheduled creditor—No schedule contemplated 
by b. 38 prepared as proceedings were annulled 
—Certified copy of decree held was proof within 
section—S. 83 held was sufficiently complied 
with and debt was proved within proviso 161 

Provincial Small Cause Courts Act (9 

[IXJ of 1887), S, 25 —Short delivery_Suit 

for damages—Facts to make out case of miscon- 
duct not asked for in lower Court from defendant 
—That material informations were not given 
cannot be made grievance in High Court: ll8a 
Art. 31—Scope—Suits mentioned in Art 81 
must involve accounting-Suit by co-sharer 
against another co-sharer to recover his share of 
proceeds realized by defendant is not barred 
from cognizance of Small Cause Court 202 


Railways Act (9 [IX] of 1890), S. 72— Risk 
notes A and B —Misconduct—Meaning of—Wil¬ 
ful neglect 459a 

- S. 72 —Consignee cannot claim open deli. 

very , 118c 

- S. 72 —Risk Note B proviso—Dispute ari¬ 
sing in case coming under proviso—Procedure 
to be followed indicated 

- S. 72 —Risk Notes A and B—Misconduct 

—Meaning of—Misconduct, if question of law, 
stated 81c 

- Ss. 72 and 76 —Risk Note B proviso— 

Non-delivery and pilferage—Railway administra¬ 
tion’s liability—Burden of proof—Effect of 
proviso, stated 84d 

- S. 72— Railway’s responsibility as bailee 

—Modification by Risk Notes A and B— Ex¬ 
tent of—Risk Notes do not relieve Railway .of 
responsibility for loss or damage—Onus lies on 
Railway to show that negligence of their ser- 

vants did not cause loss. 84« 

- S. 72 —Risk Notes A and B —Rice bags 

consigned through railway under Risk Notes A 
and B placed in wagon properly sealed and 
rivetfced—Seals and rivets found in-tact at dee. 
tination but some bags found torn and contents 
pilferred—Loss must be taken to have arisen 
through misconduct on part of Railway servants 

845 

- S' 72 —Consignment under Risk Notes A 

and B —Railway administration is not liable in 
absence of finding of misconduct on part of 
railway servants—What constitutes misconduot 
stated 8 Id 

- S' 77— Construction—Allowance cannot be 

made for period of correspondence between plain¬ 
tiff and railway administration 1185 

Record of Rights—Entries in—Concluaiveness 

471a 

Registration Act (16 (XVI] of 1908), S 17 

(1) (c )—-Mortgage consideration partly promis¬ 
ed—Receipt for such sum 800 

- S. 49— Proof of occupation—Admissibility 

of kabuliat required to be registered under 
S. 49, Registration Act, but not registered to 
prove possession (Quare) 172a 

Specific Relief Aot (1 [I] of 1877) , S . 42— 
Sale of occupancy holding by tenant—Heirs' 
suit for declaration of tide and possession— 
Right to possession barred under S. 58A, T. P« 
Aot — Plaintiffs, if entitled to declaration 

424/ 

Stamp Act (2 [II] of 1899), 5. 33—A Court 
cannot impound a document under the Stamp 
Act after it has become funotua officio 448 
SucoesBion Aot (39 [XXXIX] of 1925), 
S. 2\h )—Absence of animus testandi—Doou« 
ment executed for collateral purpose — Docu¬ 
ment is not will 449< 
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Succession Act (contd.) 

- S. 2(h )—-’ To be carried into effect after big 

death”—Document speaking of division during 
testator’s life time 449 e 

- S. 2(h) — Postponement of operation of 

document till after death of testator’s wife does 
not prevent document from being will • 449 t£ 

—;— 2(h) —Will—-Characteristics of—Joint 
will ^ 449 c 

-S'. 62 —Unilateral deed—Mere expression 

of wish by executant as to disposition of pro¬ 
perty after hi 3 death 449 / 

- S. 62 —Will—Characteristics of — Joint 

will 449 c 

——S. 63 —Presumption of due execution of 
will—Finding as to attestation 4496 

— -~S. 263 — Revocation—Mere delay in ap¬ 
plying for revocation if bars revocation 484 d 

S. 263, Illus. (ii) — Scope—Ulus, (ii) is 
not confined to cases of compulsory citations 

onIy .. 4346 

S. 263, Illus. (ii )—Persons claiming in. 

terest in estate of deceased—Citations to_ 

Power of District Judge to issue if discretionary 
Daughter of Hindu testator entitled to succeed 
on his death, if entitled to citation 434 a 

“ S. 263 Expl. Cl (a)— Just cause—Defect 
of substance—Absence of citation on minor 
daughter of testator where her natural guardian 

appeared and contested grant—Defect not of 

substance and therefore not a just cause for re. 
vocation 434c 

- S. 276 —Inquiry into testator’s rights in 

Property ^ 449a 

“ 283(l){c )—Persons claiming interest 

m estate of deceased — Citations to — Power of 
District Judge to issue if discretionary_Daugh¬ 

ter of Hindu testator entitled to succeed on his 
death, if entitled to citation 434 a 

Suits Valuation Act (7 [VII] of 1887), 
S. 11 Inherent jurisdiction—Want of—Second 
appeal Valuation of plaint and appeal amend¬ 
ed in second appeal and deficit court-fee paid— 
Amended valuation found to be beyond jurisdic¬ 
tion of District Court the first appellate Court- 
Appeal to High Court was treated as first appeal 
ignoring the decree of the District Court as being 
without jurisdiction 78 c 

Tort Nuisance—Removal of—Owner of pro¬ 
perty not in occupation cannot sue for removal 

of nuisance unless it causes actual damage to his 
property b ^ 

Transfer of Property Act (4 [IV] of 1882), 

*■. d ~Presumption of due execution of will_ 

-binding as to attestation 4495 

S. 6(dd )—Retrospective operation — Ap. 
plies to right to maintenance created prior to 

Sectl0n 4046 


T. P. Act (contd.) 

- S. 6 (dd)— Heritable Khorposh grant in 

lieu of maintenance—Interest of Khorposhdar 
whether alienable —Liability to attachment 

104a 

-S'. 8 — Legal incident — Partition between 

members of family—Common passage loft for 
use of co-sharers—Right to share in passage is 
not legal incident of shares—Stranger purchaser 
of share would not automatically become enti¬ 
tled to common passage 1226 

- S. 8 —Common passage across holding— 

Transferor of portion of holding entitled to use 
same as owner—Easement, if any, arising by 
transfer is not contemplated by S. 8 122a 

- S. 19— Applicability—Section applies to 

interest created on transfer—Compromise in 
nature of family arrangement—No right of trans¬ 
fer given under arrangement to any party regard¬ 
ing certain property until happening of certain 
event—Section does not apply 76 

- S. 63 —Powers of Court under Ss. 4 and 

53, Provincial Insolvency Act (1920) — Real 
transfer in fraud of creditors by insolvent beyond 
two years of insolvency application—Annul¬ 
ment of, under S. 53, T. P .Act—Proper course 

471c 

: - S. 63 -Suit under 0.21, R. 63, Civil P. C. 

in representative capacity against defendants 1 
and 2, husband and wife respectively alleging 
transfer by former in favour of latter as fraudu¬ 
lent—Will by defendant 2 giving property to 
deity—Defendant 1 appointed shebait—Death 
of defendant 2—Deity through defandant 1 as 
ehebaifc applying to be added as legal represen¬ 
tative—Plaintiff objecting—Application rejected 

— Plaintiff held could not after limitation ask 

deity to be brought on record as legal represen¬ 
tative—Shebaits being already on record in ano¬ 
ther capacity was of no avail—Application could 
not be treated as fresh suit against deity since it 
would be barred, six years having elapsed after 
the impugned transaction 2576 

- S. 63A —Sale of occupancy holding by 

tenant—Heirs’ suit for declaration of title and 
possession— Right to possession barred under 
S. 53A — Plaintiffs if entitled to declaration 

424/ 

- S. 63A —Provisions of, if confer title on 

transferee—Provisions used in defence and not 
for attack 424d 

- S. 64 :—Transfer in contravention of sec¬ 
tion 12, C. P. Tenancy Act (1920)—Effect of 
sub-section (4)_Applicability of S. 13, C. P. 
Tenancy Act (1920) 4246 

- S, 66 —Consideration—Question whether 
title passes on execution of sale-deed or is post- 
poned till entire consideration ia paid depends 
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T. P. Act (could.) 

upon intention to be gathered from terms of 
sale deed — Sale-deed ambiguous—Surrounding 
''’Tcnmstances may be looked to—Held upon 
ccrs action of deed that title passed on execu¬ 
tion 1 

- S . 55 (2) —Defect in seller’s title—Buyer’s 

knowledge—Effect on implied warranty of title 

477 b 

-.S’. 58 (c)— Sale or mortgage — Mode of 

determining—Tests 345c 

- S. 58(c )— Proviso — Effect 845a 

- S. 58 (d) —Zarpeshgi lease or mortgage — 

Thika lease—Possession of thikadar neither as 
security for repayment of advance nor to con- 
tinue after expiry of period of thika till repay, 
ment—Transaction held lease and not mortgage 

78c 

- S. 59 — S. 59 cannot be evaded by appli¬ 
cation of doctrine of part performance—Mere 
admission by A that B was in possession of his 
property as mortgagee or entry in record of 
rights that B w r as in possession as mortgagee is 
insufficient to create mortgage—Principle that 
once a mortgage always a mortgage cannot apply 

1105 

- S. GO —Suit for possession held in effect 

one to redeem oral mortgage—Onus held on 
plaintiff to show that he was mortgagor and 
entitled to redeem 110a 

- S. 105— Zarpeshgi lease or mortgage _ 


T. P. Act (contd.) 

Thika lease—Possession of thikadar neither as 
security for repayment of advance nor to conti¬ 
nue after expiry of period of thika till repay¬ 
ment—Transaction held lease and not mortgage 

_ 78 c 

- S. 107 —Lease must be executed by both 

parties—Patta signed by lessor and kabuliat 
signed by lessee—Patta must be signed by lessor 
and lessee to create valid lease 78a 

- S. Ill (d) —Court can take notice of 

events subsequent to suit to shorten litigation— 
Governor General in Council taking possession 
of appellant’s land under S. 1G, Land Acquisi¬ 
tion Act—Land leased to Railway—Possession 
not given by appellant—Appellant as trespasser 
in possession for more than twelve years from 
date of suit for his ejectment by Governor-Gene¬ 
ral in Council—Management of Railway passed 
to plaintiff subsequent to suit—Court held could 
take notice of this fact—Plaintiff held had right 
to maintain suit in view of S. Ill (d) 263 

-S. 117 —Lease for collection of rent is not 

one for agricultural purposes 78 b 

Trusts Act (2 [II] of 1882) , S. 7S (c) — A 
conveying property on trust to B—B to sell 
property to pay off his creditors—Trust can be 
revoked at any time before it is communicated 
to creditors * 1816 

Words and Phrases—‘Zamindar-Diake-Nisar’ 
—Meaning of, stated • 726 
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Pirtam Singh and others—Appellants 
v. Jagannath Saratogi and others _ 

Respondents. 

Letters Patent Appeal No. 29 of 1944, Decided or 

n/ 1 ?- e ?w ber 19 ^» £rom of Chatterji J. 

D/- 2oth August 1944. 


T. P. Act (1882), S. 55—Consideration—Ques- 
tion whether title passes on execution of sale, 
deed or is postponed till entire consideration is 
paid depends upon intention to be gathered 
from terms of sale-deed—Sale-deed ambiguous 
—Surrounding circumstances may be looked 

to—Held upon construction of deed that title 
passed on execution. 


The question whether title under a sale-dee. 
passes upon its execution and registration or i 
postponed till the payment of the entire consi 
deration is made depends on the intention of th 
parties which has to be gathered from the sale 
deed itself; but where the terms of the deed ar 
not decisive and clear, the surrounding circumstan 
ces and conduct of the parties may be looked into 

. , , , [Para 20 

44 ~ l - d am0n o other things recited tha 
whatever interest the executant had, bad passec 
by transfer to the claimant from this day forwarc 
aud that he and his heirs shall not in future bi 
competent to lay any claim whatsoever to the ven 
ded property or any part thereof and should the^ 
do so the same shall be deemed to be null anc 
void _ In the concluding portion the documen 
contained the following recitals, “as per recital 
made above on receipt of Rs. 1000 the entire con 
siaeration money covered by this deed I have o 
my own accord and free will executed this deed o 
absolute sale, so that it may be of use wher 
required. On the same day on which the sale-deed 
was executed a deed of agreement executed betweer 
the parties stated that the vendor received Rs. 211 
out of the consideration for sale and made ovei 

mt tn Vplfft t0 the vendee and also undertook 
not to sell the property to anybody else. 

Held that the terms of the sale-dppJ Pi^ri, 

thaUhe^H 1 i { W « UOt tbe inten tion of the partie 
that the tiUe to the property should not pass til 

the consideration money had been paid. A^umim 

howe\ er that the concluding recital in the sale 

1947 P/l & 2 


deed raised any ambiguity, the matter was made 
clear by the subsequent deed of agreement which 
snowed that sale deed was handed over to the 
\ endee and the vendor undertook not to transfer 
the property. The title to the property was there¬ 
fore intended to pass upon execution of the sale- 
deed: Case law discussed. [Para 23] 

G. C. MuUierjee and S. R. Ghoshal —for 

T n o , „ _ Appellants. 

■J. o. banyal —for Respondents. 


Chatterji J. —This is a case of competi¬ 
tion between two registered sale deeds exe- 
cuted by the same person, one on 23rd 
December 1938, and the other on 20th 
Pebruary 1939, and the question for con¬ 
sideration is whether title passed under the 
first deed, though the entire consideration 
was not paid. Both the Courts below have 
concurrently held that title did pass. 

[ 2 ] The vendor in both the sale deeds was 
Phulchand, deceased husband of defendant 
No. 2 . He executed the first sale deed for a 
consideration of Rs. 1,000 in favour of the 
plaintiff. On 23rd December 1938 , after 
completing the writing and execution of 
this deed, there was no time to present it 
for registration. Later, on the same day, 
Phulchand executed a deed of agreement in 
favour of the plaintiff in which he admitted 
to have received Rs. 21 G out of the 
consideration; and he undertook to present 
the sale deed for registration on 3 rd January 
1939 on the reopening of the office after 
the Christmas holidays and not to transfer 
the property to anybody else. ITe presented 
the sale deed for registration on Gth January 
1939 on which date it was registered. In the 
meantime, he received Rs. 58 - 8-0 more oat of 
the consideration. But on 13th January 1939 
he sent a notice to the plaintiff making 
certain allegations which the plaintiff 
refuted. On 20th February 1939 Phulchand 
executed another sale deed in respect of the 


\ 
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same property in favour of defendant No. 
I. On the same day he also executed a deed 
cancelling the first sale deed dated 23rd 
December 1938. Subsequently defendant No. 
l transferred the property to defendants 3 
to 7 by three sale deeds dated 20th February 


1940. 

[3] The plaintiff brought the present suit 
on 12th June 1940 asking for declaration of 
his title under the sale deed dated 23rd 
December 1938 and for recovery of posses- 
sion. In the plaint it was alleged that the 
plaintiff offered to pay the balance of the 
consideration money to Phulchand when 
possession of the property would be deliver¬ 
ed to him. 

[4] The suit was contested by defendants 
l and 3 to 7 on various grounds out of 
which the only one which is material to 
this appeal was that the plaintiff did not 
acquire any title under the sale deed. 

f5] The learned Munsif held that the plain, 
tiff acquired title to the disputed property 
under the sale deed. He also overruled the 
other defences. Accordingly, he decreed the 
suit with a direction that the plaintiff 
was at liberty to deposit in Court to the 
credit of defendant No. 2 the sum of Rs. 
725-8-0, ‘being the balance of the con¬ 
sideration money. 

[G] On appeal by defendants l and 3 to 7, 
the decree was affirmed by the learned 
Additional Subordinate Judge. Defendants 1 , 
3 and G have preferred this second appeal. 

[7] Mr. S. N. Bose on behalf of the appel¬ 
lants contended that having regard to the 
terms of the plaintiff’s sale deed Ext. 3 
dated 23rd December 1938, it must be held 
that the intention of the parties was that 
the title would pass on the payment of the 
entire consideration. Tie relied on the 
decisions of this Court in 1 cut. L. T. l, 1 59 

I. C. 171 , :1 A. I. R. 1934 Pat. G8 { and A. i. R. 
1935 Pat. 45. 4 


[8] In the first case l Cut. L. T. l 1 which 
was decided by Courtney.Terrell, C. J. and 
James, J. it was held that the terms of a 
contract reduced into writing must be sought 
from a consideration of writing itself. The 
sale deed with which their Lordships had to 
deal was for a consideration of Rs. 1,000 
out of which Rs. 100 had already been paid 


1.1 Cut L T 1, Rasikananda MalHck v. Gangndl] 
Panda. ° 

2. (’20) 7 AIR 1920 Pat. 774 : 59 I C 171 Rn 
Mabton v. Hossaini Mian. 

V '® 4 ) 21 AIR 1934 Pat. 68 : 147 I c 767, Abd 
11a Khalifa v. Bhichuk Gosain. 

4. (’35) 22 AIR 1935 Pat. 45 : 154 I C 612, Shi 
Prasad v, Upendra Samanta. 


and the deed recited “after taking from you 
the balance of Rs: 900, we make you owner 
in possession thereof and ourselves become 
from today destitute of ownership thereof.” 
Their Lordships construed this recital to 
imply that the transfer of title and the 
payment of Rs. 900 were contemporaneous. 
It was accordingly held that as the plaintiffs 
did not pay the balance of the consideratoin, 
they did not acquire any title under the 
sale deed. 

[9] In the second case 59 I. C. 171 2 which 
was decided by Jwala Prasad, J. sitting 
alone, it was held that where neither the 
deed of sale nor possession of the property 
sold is delivered to the vendee and no 
consideration passes, the mere registration 
of the deed of sale does not operate to pass 
the title to the vendee. 

[10] In the next case A. I. R. 1934 Pat. 6S* 
which was decided by Agarwala, J. sitting 
alone, his Lordship held 

“If it was intended that title should 
not pass until payment of the considera¬ 
tion money,registration alone was insufficient 
to pass the title. It has been found that the 
consideration money was not paid and it is 
not disputed that the vendor did not deliver 
to the plaintiff the deed of sale. In these 
circumstances the conclusion is irresistible 
that it was not intended that title should 
pass at the date of the registration.” 

In the last case A. I. R. 1935 Pat. 45, 4 
which was decided by Yarma, J. sitting alone 
his Lordship said 

“ In case9 of sale, it is very seldom the inten¬ 
tion of parties to allow title to pass without receiv¬ 
ing the consideration. To gather the intention of 
the parties one has only to refer to the kobala itself 
where the terms and conditions are mentioned.*' 

[12] Mr. B. C. De, on the other hand, on 
behalf of the plaintiff-respondent relied on the 
decisions of this Court in A I R. 1929 rat. 550, 6 
l Cut L. T. 12, 6 10 rat. 2G4 7 and 17 Pat. 318. 8 
In the case in A. I. R. 1929 Pat. 550, 5 
which was decided by Das and James, JJ. 
it was held that a sale deed once registered 
passes title unless it is established to the 
satisfaction of the Court that the intention 
of the parties was that title should not pass 
until the payment of consideration. 

[13] In the case in l Cut. L. T. 12 s decid¬ 
ed by Fazl Ali, J., as he then was sitting 

5. (’29) 16 AIR 1929 Pat. 550 : 123 I C 71 : 
Karnta Prasad v. Laehmi Sah. 

6. 1 Cut L T 12, Maheshwar *Mahanty v. Daya- 
nidhi Mahanty. 

7. (’81) 18 AIR 1931 Pat. 236 : 10 Pat. 264: 133 
I C 34, Ramdhari Rai v. Gorakh Rai. 

8. (’38) 25 AIR 1938 Pat. 505 : 17 Pat. 318 : 178 
I C 629, Radhe Mohan v. Bipin Bihari, 
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singly, bis Lordship, referring to the reci¬ 
tals, said: 

“It is now settled law that S. 92, Evidence 
Act will not debar a party to a contract in writing 
from showing notwithstanding the recitals in the 
deed that the consideration specified in the deed 
was not in fact paid as therein recited but was 
agreed to be paid in a different manner”. 

[14] In that case the sale deed which was 
for a consideration of Rs. 300 recited : 

“We have already taken Rs. 3-4 0 out of 
the consideration. We take the balance of the 
consideration Rs. 269-12-0 in cash hand to hand 
(nagaddust badust) from the vendee and execute 
this sale deed agreeing therein that from today 
the vendee will be malik in the said zamindary 

interest with nit-chas and nit-jole appertaining 
thereto.” 


[15] The lower appellate Court, however 
found as a fact that the sale deed was foi 
consideration partly paid and partly pro- 
mised. His Lordship, accepting this finding, 
and, relying on the recital in the sale deed 
that the vendee would be the malik of the 
zamindari interest from “today”, that is to 
say, from the date of the execution of the 
sale deed, held that the intention of the 
vendor could not have been that the title to 
the property would not pass until the whole 
of the consideration money had been paid. 

[16] In the case in 10 Pat. 264 7 which was 
decided by Fazl Ali J. as he then was, and 
A. N. Chatterji J. it was held that 

title passes to the vendee on the execution 
of the sale deed although the purchase money 
may remain wholly or partly unpaid except where 

there is an agreement that the sale should take 
ehect only if the consideration is first paid.” 

[17] In the case in 17 rat. 31S 6 which was 
decided by Courtney.Terrell C. J. and 
James J. their Lordships pointed out that 
there was actually no conflict between their 
earlier decision in l cut. L. T. l, 1 and the 
decision in l Cut. L. t. 12 .° James J. who 
delivered the leading judgment, said: 

“Ordinarily the title to property transferred by 
sale passes on the registration of the sale deed 
although it may sometimes happen that the parties 
agiee that title shall not pass until the considera- 
tion is completely paid.” 

[ 18 ] His Lordship with reference to the 
facts of that case, said : 

“Apart from the conveyance itself, the sub¬ 
sequent conduct of the parties indicates that the 
intention was that title should pass on the regis¬ 
tration of the document.” b 

[19] Courtney-Terrell, C. J. in his iudg- 
ment said 

thp , rf»tn temen / 3 .i, 0{ fact3 are different from 
the nature of the contract between the parties 

ich must be determined from a reading of the 
document itself. If the document is ambiguous in 

ih . en certainly reference can be made 
for the purpose of ascertaining what 
the intention of the parties was. If on the other 


hand tlie contract is unambiguous in its terms, 
then you cannot introduce evidence for the pur¬ 
pose of showing that the contract means something 
oihei than what it expresses in unambiguous 
terms”. 

[ 20 ] Upon a consideration of these autho-i 
rities, it seems clear that the question whe. 
ther title under a sale deed passes upon its 
execution and registration or is postponed 
until payment of the entire consideration 
depends on the intention of the parties 
which must be gathered from the sale deed 
itself; but where the terms of the sale deed 
are not clear and decisive, the surrounding 
circumstances and conduct of the parties 
may be looked into. 

[ 21 ] In the present case the plaintiff’s 
sale-deed Ext. 3 recites: 

I, the executant, of my own accord 
and free-will, absolutely sold and vended 
the property the full descriptions of which are 
given above, for a price of rs. 1000 {one thou¬ 
sand) to Babu Jagannath Saraogi the clai¬ 
mant, aforesaid, and put him in possession 
of the vended property from this day forward. 
The claimant aforesaid should enter upon and 
remain in possession thereof and use the same 
m any way he likes. To this I or my heirs 

and representatives shall have no objection. 
Whatever right and interest and connection 
and concern I the executant or my heirs 
and representatives had, have and would 
have got in respect of the vended property, 
aforesaid, have all passed on, by transfer, to 
the claimant from this day forward. Now I 
the executant or my heirs and representa- 
tives shall not, in future, be competent to 
lay any claim whatsoever on the vended 
property aforesaid or any part thereof and 
should we do so, the same shall be deemed 
null and void in face of this deed.” 

. ^ r ^ en m the concluding portion there 
is also the following recital: 

1? ' A 3 pe L recita,s made above, on receipt of 
j . 0 (Rupees one thousand) the entire consi¬ 
deration money covered by this deed, I have, of mv 
own accord and free will executed this deed of ab-' 
solute sale, so that it may be of use when requir¬ 
es] Mr. S. N. Bose relied on this last 
recital and contended that the payment of 
the entire considertion and the passing of 
title were contemporaneous, as held in the 
case in 1 cut. L. T. l. 1 I am unable to acce¬ 
de to this contention. The earlier recital 

W 7- above is quite clear 

and definite, and it shows that the inten- 
tion of the parties could not be that title 
to the property would not pass until the 
consideration money had been paid. But 
assuming that the later recital raises any 
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ambiguity, the matter is made clear by the 
deed of agreement Ex. 1, executed on the same 
day. Thi 3 document show3 that on that day 
the vendor received R9. 216 out of the 
consideration and made over the sale deed 
to the vendee and also undertook not to sell 
the property to anybody else. The sale 
deed would not have been made over to the 
vendee if the intention had been that title 
would not pass until payment of the entire 
consideration. The undertaking given not 
to sell the property to anybody else also 
indicates that the parties intended that the 
sale would be complete upon registration. It 
is true that the sale-deed was handed back 
to the vendor to be presented for registration 
and that after registration it remained with 
him. But this does not necessarily prove 
that title did not pass upon execution and 
registration. 

[24] Reliance was placed on behalf of the 
appellants on the notice Ext. 4 dated 13th 
January 1939 sent by Phulchand to the plain¬ 
tiff asking the latter to pay the consideration 
money within two days and take the sale 
deed, failing which the sale-deed would be 
deemed cancelled. But to this notice the 
plaintiff sent a reply Ext.5 dated 14th January 
1939, stating that Rs. 274-8.0 out of the 
consideration had already been paid and that 
he was ready to pay the balance when posses¬ 
sion of the property would be delivered to 
him. Both the Courts below considered these 
notices, and in their view they do not prove 
that the sale-deed was not intended to be 
operative until the balance of the considera¬ 
tion money was paid. I am unable to hold 
that their view is wrong. 

[25] In my opinion the decision of the 
Courts below is correct. The appeal must be 
dismissed with costs. 

[26] Leave to appeal undor the Letters 
Patont is granted. 

Judgment in Letters Patent Bench. 

Fa 2 l Ali C. J. — The only point which 
arises in this appeal rolatos to the construc¬ 
tion of a sale-deed executed by the husband 
of defendant No. 2 in favour of the plaintiff 
on 23rd December 1938. It appears that on 
the date of the execution of the deed only a 
part of the consideration money was paid. The 
deed uas registered on the 6th January 1939 
and after the exchange of some corres¬ 
pondence between the plaintiff and the bus- 
band of defendant no. 2 as to the payment 
of the balance of the consideration the latter 
executed another sale deed in favour of 
defendant No. 3 on 20th February 1939 . After 
that tho plaintiff brought a suit for a decla. 


ration of his title under the sale deed Of 23rd 
December 1938, and for possession of the 
lands which were the subject of that deed. 

[27] The suit was resisted by the defen. 
dants and they alleged that the intention 
of the parties was that the sale deed should 
come into operation only on the payment of 
the entire consideration money, and a3 the 
entire consideration money was not paid, the 
title did not pass to the plaintiffs. 

[28] In the first two Courts one of theques. 
tions raised was as to what was the extent of 
the land sold in favour of the plaintiffs and 
the lower appellate Court ultimately held 
that this land was 1.16 acres and granted a 
decree to the plaintiffs in respect of that 
area. This decree has been upheld by the 
learned single Judge of this Court and hence 
this appeal under the Letters Patent. 

[29] As I have already stated, the question 
which arises in this caso can be determined 
only with reference to the sale deed executed 
in favour of tho plaintiffs. The learned single 
Judge has held that upon the language of 
that deed the title passed to the plaintiff 
upon its execution. In my opinion that view 
is correct. It is stated in the sale deed 

among other things that 

“ whatever interest tho executant had, had 
passed by transfer to the claimant from this day 
forward and that he and his heirs shall not in 
future bo competent to lay auy claim whatsoever 
to tho vended property or any part thereof and 
should they do so, tho same shall bo deemed to be 
null and void.” 

[30] In my opinion these word9 clearly 
support tho conclusion arrived at by the 
learned singlo Judge. Before him reliance 
was placed on behalf of the defendants upon 
another part of the document which con¬ 
tained tho following recital: 

‘‘As per recitals made above on receipt of 
Rs. 1000 the entire consideration money covered 
by this deed I have of my own accord and free 
will executed this deed of absolute sale, so that 
it may he of use when required.” 

[31] It was contended that though there 
is a recital to the effect that the entire 
consideration had already been paid, yet 
in fact only a part of the consideration had 
been paid and therefore it should bo inferred 
that the title was not intended to pass until the 
entire consideration was paid. This argu¬ 
ment was negatived and the learned Judge 
pointed out that oven if it was held that 
the deed was ambiguous, a cartain agree¬ 
ment which was admittedly entered into 
between the parties would show that the 
title was intended to pass upon tho execu¬ 
tion of the sale deed. In my opinion the 
learned single Judge has taken the correct 
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rj view in this case and I would dismiss this 
k appeal with cost?. 

i Manohar Lall, J.—I agree. 

d- K.S. Appeal dismissed. 

32 --- 

I] A.I.R (34) 1947 Patna 5 [C. N. 2.] 

01 Sinha and Das JJ. 

3J Lachminarayan Modi — Appellant v. E. 

Naik Co. and others — llespondcnts. 

, Appeal No. 42 of 1943, Decided on 28-2-1946, 

from order of Sub-Judge, Cuttack, D/- 23-10-1943. 

\ (a) Civil P. C. (1908), O. 40, R. 1 (1) (d) — 

' Order directing Receiver to pay certain amount 

i] to auditor for work done is appealable under 

s 0.43, R. 1, Cl. (s). 

j Au order calling upon the Receiver to pay a 

certain sum of money to the auditor for work 
; done in connection with the preparation of income- 

? ta * return to be filed before the Income-tax 

authorities and auditing the Receiver’s accounts 
falls under 0.40, R. 1 ( 1 ) (d) and is appealable under 
0. 43, R. 1, Clause (s) : (’22) 9 A. I. R. 1922 Mad. 
1 234 and (’31) 18 A. I. R. 1931 Mad. 760, Listing 

| 17 I, C. 849 (Cal.) and (’40) 27 A. I. R. 1940 Mad. 

703, Eel. on. [Para 2] 

i C. P. C. — 

: (’44) Chitaley, O. 40, R. 1, N. 51, Pt. 21. 

. ( b ) Civil P. C. (1908), O. 40, R. 1 (1) (d)_ 

Appeal against order directing Receiver to pay 
certain amount to auditor — Auditor implead¬ 
ed — Receiver not made party to appeal — 
Receiver is not necessary party—Civil P C 
(1908), O. 43, R. 20. * * 


The Receiver is not personally interested in ai 
appeal by a party to the suit against an order o 
the Court directing the Receiver to pay a certaii 
sum to an auditor for the work done by him am 
is, therefore, not a necessary party to the appeal. 

C. P. c. _ [Pams 2 ' 3 


(’44) Chitaley, O. 40, R. 1, N. 51. 

S. N. Sengupia and S. K. Mulcherji — for 
Appellant. 

S. P. Mohapatra and S. C. Palit — for 
Respondents. 

Sinha J.— This appeal is directed against 

the order passed by the learned Subordi¬ 
nate Judge of Cuttack dated 23 - 10 - 1943 , 
calling upon the Receiver to pay certain 
sums of money to the auditor for work 
done in connection with the preparation 
of income-tax return to be filed before the 
income-tax authorities and auditing the 
Receiver’s accounts. The Receiver obtain¬ 
ed sanction from the Court for having 
his accounts, audited in order to facilitate 
the submission of income-tax return in 
xespect of the estate under his charge so as 
to obviate difficulties experienced previously 
in the matter of getting the income-tax 
authorities to accept the returns filed on 
behalf of the estate. The auditor submit¬ 
ted two bills for work done, namely, (i) 
for Rs. 250 in respect of the period 31-10- 


1940, to 25-3-1941, and (2) for Rs. 2394 for 
work done for audit of the accounts for 
the period between 26-3-1941, and 
8-11-1942. It appears that neither the 
Receiver nor the parties to the suit accepted 
either the accuracy of the details of the 
work done by the auditor, or the 
reasonableness of the demand made by 
him. The Court has accepted the auditor’s 
bills aforesaid in their entirety and directed 
the Receiver to pay the outstanding 
amount, namely, Rs. 2244, after deducting 
the amount of Rs. 400 already paid to him. 
The learned Subordinate Judge only 
disallowed the claim for Rs. 125 made by 
the auditor for his appearance before the 
Income-tax Officer. From the aforesaid 
orders of the Court below the plaintiff has 
come up in appeal to this Court, The defen. 
dants and the auditor have been impleaded 
as parties respondents to this appeal. 

[2] Mr.Mahapatra appearing on behalf of 
the auditor has raised two preliminary 
objections to the hearing of this appeal, 
namely, (l) that such an order is not 
appealable within the meaning oio. XLlii, 
R. 1, cl. (s), Civil P. C. and (2) that the 
Receiver not being a party to this appeal, 
it is not competent, Reliance was placed 
on behalf of the respondents on the cases 

in A. I. R. 1922 Mad. 234 1 and A. I. R. 
1931 Mad. 760 2 in support of the conten¬ 
tion that the appeal is not maintainable 
in the present case. But, in my opinion, 
neither of these two cases is applicable 
to the facts of the present case. Both these 
cases discuss the applicability of r. 4, 
O, XL, Civil P. C. They only lay down thi 3 
proposition that no appeal lies against an 
order giving directions to the Receiver to 
pay a certain sum of money into Court 
which is not followed by an order of at¬ 
tachment of his property. Rule 4 , O. XL of 
the Code provides that in certain cases 
enumerated in els. (a) to (c) of that 
Rule the Court may direct the Receiver’s 
property to be attached and to be sold, the 
sale proceeds to be applied to make good 
any loss occasioned by him or any amount 
found due from him. But, in the present 
case, no such question has arisen. As a 
matter of fact, the Receiver is not personal¬ 
ly interested in the orders passed by the 
learned bubordinate Judge in the present 
case. In effect the learned Subordinate 

1. (’22) 9 A. I. R. 1922 Mad. 234 : 65 I. C. 403, 

Palauiappa Cbetti v. Palaniappa Chetty. 

2. (31) 18 A. I. R. 1931 Mad. 760 : 135 I. C. 1, 

Gurumurthi Ayyar v. Ramaswami Cheltiar! 



G Patna Lachminarayan v. H. 

Judge Lag called upon the Receiver to 
apply a portion of the assets of the estate 
in big hands in a particular way, that is 
to say, for payment of the auditor’s 
bills. Such a direction, in my judgment, 
come3 within the purview of O. XL, R. l 
(1) (d,\ Civil P. C. This view finds support 
from the decision of the Calcutta High 
Court in 17 C. W. n. 1G. ;J In that case 
the Receiver had been directed by the 
Court, upon the application of the judg¬ 
ment-debtor, to pay certain sums of 
money to him in order to enable him to 
prefer an appeal against the decree pas¬ 
sed in the suit itself in which the Receiver 
had been appointed. In that case also a 
preliminary objection had been taken to 
the competency of the appeal. Their Lord- 
ships repelled that contention and held 
that the words of cl. (d), sub-R. (l), R. 1, 


Naik & Co. (Sinha J.) A. I. R, 

relief against the Receiver. The appeal is 
in effect directed against the orders of the 
Court below making the estate liable for 
the payment of the large bills submitted 
by the auditor. Hence, the auditor is the 
person principally interested in the result 
of this appeal, and he has been impleaded 
as respondent 1 in this appeal. Certainly 
it would have been argued with much 
greater force, if the auditor had not be^n 
impleaded as a party to this appeal, that 
the appeal was not competent. I would, 
therefore, overrule the second objection 
also as to the maintainability of the 
appeal. 

[4] Now, coming to the merits of the 
appeal, it appears that the learned Subor¬ 
dinate Judge has relied upon the Auditor’s 
Certificate Rules of 1932 as the basis for 
his conclusion that his bills are not exor¬ 


O. XL are wide enough to cover the 
case before them. The facts and circum¬ 
stances of that case are similar to those of 
the case before us. The decision of a 
single Judge of the Madras High Court in 
A. I. R. 1940 Mad. 703 1 also supported the 
view that the appeal is competent, as 
the order passed by the Court directing 
the Receiver to pay certain sum of money 
to the Government was covered by r. 
l, o. XL. It must, therefore, be held that 
jthe orders passed by the Court below are 
appealable. 


(3j Hie second objection to the maintai 
ability of the appeal is that the Receiv 
is not a party to this appeal. The sim] 
answer to this contention is that t 
|Receiver is not personally interested 
this controversy between the parties 
the suit on the ono hand and the audit 
on the other. The Receiver has to car 
out the orders of the Court. The Coi 
below directed him to pay the bills si: 
mitted by the auditor out of the colic 
tions made by him of the rents and pi 
fits of the estate in his hand. If t 
appellato Court wero to pass any ord< 
reversing or varying the orders passed 
the Court of first instance, the Receiv 
will be bound to carry out the appellc 

nWi S ‘f ? IenCe> in my °P inion » it was n 
absolutely essential that the Receiv 

.should have been made a party to t! 

. appeal. The appe llant is not seeking a 

3. (*13) 17 I. C. 849: 17 C W N lfi r < 
Mor & -a Agency Co. Ud/v^ 

ChettiaVvl Se<Tj. o^Sta^* ? ° 3 ’ Samba8i 


bitant. But it appears from the order of 
the learned Subordinate Judge under appeal 
that the rates vary considerably, and it 
does not appear from his order as to 
whether he has taken the minimum or the 
maximum. Nor does it appear that the 
parties were given an opportunity of 
showing that the bills were exorbitant, not 
only as regards the rate per hour of the work 
done, but also as regards accuracy of the 
hours of work as shown iu the auditor’s 
diary. It is open to the parties to challenge 
the accuracy of the auditor’s figures as 
regards the amount of work done by him 
or his clerk; and to show by evidence or 
otherwise that the auditor’s demand was 
unreasonable and too much in the circum¬ 
stances of the estate in question. It is 
common experience that companies with 
much larger capital and much greater 
volume of turnover pay much lesser sum 
to their auditors. As the learned Subor- 
dinate Judge has found, it may have been 
necessary to appoint an auditor in order 
to prepare returns for income-tax purposes. 
But apparently, that work should not 
liavo involved a very considerable amount 
of work to the auditor. The bills on the 
face of them appear to be rather excessive, 
and tbo learned Subordinate Judge does 
not appear to have giveu that amount 
of consideration to the matter which it 
deserves. The Court, by taking over the 
custody of the property iu dispute, has to 
be very cautious iu spending the rents and 
profits of the estate. In the present case 
tho parties themselves, and the Receiver 
also, have been uuanimous in characterising 
tho auditor’s bills as exorbitant For these 
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reasons it appears to me that the orders 
passed by the Court below under appeal are 
liable to be set aside and to be remitted for 
further consideration after giving the parties 
an opportunity of adducing evidence in sup- 
port of their case. It is, therefore, necessary 
to remand this case for further hearing and 
for fresh orders by the Court below. The 
appeal is accordingly allowed and the orders 
passed by the Court below set aside. Costs 
here and in the Court below after remand 
will abide the result. Hearing fee in this 
•Court, two gold mohurs. 

Das J. I agree. 

G> Case remanded . 


A. I. R. (34) 1947 Patna 7 [Case No. 3.J 

Manohar Lall and Das JJ. 

Damodar Chaube and Co. — Appellants 
v. Madan Makund Prasad and others — 
Respondents . 

Appeal No. 112 of 1944, Decided on 6th Decem¬ 
ber 1945, from original order of Addl. Dist. Judge, 
Arrah, D/- 18th January 1944. 

(a) Provincial Insolvency Act (1920), Ss.2(d) 
and 28 (2) — Property — Definition of, is not 
exhaustive—But property over which insolvent 

has no disposing power is not property_ 

Brothers dividing family estate, except certain 
Government Promissory Notes, among them¬ 
selves by agreement—Intereston Notes assign¬ 
ed to mother for maintenance—Notes deposit¬ 
ed in Bank — Bank not to hand over or to en¬ 
dorse Notes to anyone — Two brothers 
adjudicated insolvents — Insolvents held had 
no disposing power over Notes during 
mother s lifetime and therefore had no such 

property therein as would vest in Official Re¬ 
ceiver. 

The definition of the word “property” in the 
Provincial Insolvency Act is not exhaustive. But 
that expression cannot mean property over which, 
or the profits of which, the insolvent has not got 
a disposing power. The property of an insolvent 
which by S 28 of the Act vests in the Official 
Assignee must mean only the property which is 
divisible amongst his creditors : (’37) 24 A. I. R. 
1937 Pat. 185 and (’25) 12 A. I. R. 1925 P. G. IS, 

[Para 6] 

By an agreement the family estate, with the 
exception of certain Government Promissory Notes, 
was equally divided among three brothers. As to 
the Government Promissory Notes which stood in 
the names of the three brothers the agreement was 
that the annual interest thereof was assigned to 
the mother in satisfaction of her claim for’main- 
tenance during her lifetime. The Notes were to re- 
main in the safe custody of a Bank and the names 
of the brothers were to remain endorsed as owners 
thereof. The Bank was not to hand over or en¬ 
dorse the Notes to anyone. After the death of the 
mother the brothers were entitled to take away 
the Notes and divide the same amongst themselves 
in equal shares. In the insolvency proceedings 
against two of the brothers who were adjudicated 
•insolvents the question was whether the insolvents 
uad any such right of property in the Notes as 


would vest in the Official Receiver under S. 28 (2) 
Provincial Insolvency Act: 


Held that as there was a clear prohibition in 
the terms of the agreement against handing over 
oc endorsing the Notes to any person during the 
lifetime of the mother, the insolvents had no dis¬ 
posing power in respect of them during the lifetime 
of the mother and, therefore, they had no -uch 
property in the Notes as would \esf in the Comt or 
the Official Receiver under 8. 23 (2): (’ 39 ) 26 A. I. 
R. 1939 Cal. 116; ( 18) 5 A.I.R, 1913 A1 i. 115 and 
('30) 17 A.I.R. 1930 Rang. 184, Disting. [Para 6J 

fb) Transfer of Property Act (1882). S. 19_ 
Applicability—Section applies to interest creat¬ 
ed on transfer — Compromise in nature of 
family arrangement—No right of transfer given 
under arrangement to any party regarding 
certain property until happening of certain 
event—Section does not apply. 

Section 19 applies in its terms to an interest 
created on a transfer of property. Consequently, 
where a compromise arrangement does not consti¬ 
tute a transfer of property, but is in the nature 
of a family arrangement which is binding on the 
parties and by which no right of transfer is 
given to any party with regard to certain property 

until the happening of a certain event S 19 can- 

n °t apply. ’ [p ?] 

T. P. Act — 


(’45) Cbitaley, S. 19, N. 4, Pt. 10 and N. 6. 

( 36) Mulla, P.123, Note‘ Conditional Limitation.” 
(c) Provincial Insolvency Act (1920), S 4_ 
Exercise of jurisdiction under S. 4 is discre¬ 
tionary — Jurisdiction may be exercised 
to do complete justice or for complete distri¬ 
bution of property — In such case Court 
can decide question of title between insol¬ 
vent’s estate and third party-Question of in- 
solvent’s interest at date of adjudication directly 
arising out oi bankruptcy proceeding—It is 
necessary to decide such question. 


The exercise of jurisdiction which the Insolvency 
Court derives under S. 4 is purely discretionary. 
Whether in any particular case an Insolvency 
Court in India should refuse to exercise its jurisdic¬ 
tion must necessarily depend upon the facts of 
each case and no hard and fast rule can be laid 
down in that behalf. The Insolvency Court may 
decide any question which it may deem it expedient 
or necessary to decide for the purpose of doin<' 
complete justice or making a complete distribution 
of property, and in doing so it bas ample power 
to decide questions of title arising between the 
estate of an insolvent, and a third party. Hence 
where the question of the interest of the insolvent 
at the date of adjudication arises directly out of 
the bankruptcy proceedings, the Receiver is 
entitled to ask the Insolvency Court to decide 
whether that interest vested in him or not and it 
is necessary to give a decision on that question 
under S. 4: (’35) 22 A. I. R. 1935 Mad. 720 

Dist% *9- [Para 3] 

S. N. Bose , J.C. Siiilia, and S. Mustafi — 


Mahabir Prasad , Kanhaiyaji 
Kumar — for Respondents. 


and rlarians 


Das J. —This is an appeal by one of the 
creditors against an order of the Insolvency 
Court, dated 18th January 1944 , iu insolvency, 
Case no. 47 of 1930, and the main question 
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for consideration is if the insolvents had any 
such right of property in certain Govern¬ 
ment Promissory Notes of the face value of 
ns. 1,16,500 as would vest in the Official 
Receiver under S. 28 (2), Provincial Insol¬ 
vency Act. The facts leading up to the ap¬ 
peal are shortly stated below. One 
Lachhmi Prasad, to whom the estate 
belonged, died on 2nd October 1910. He left 
behind his widow Mt. Rajwanti Kuer, a son 
Gupteshwar Prasad by her and two more 

sons, Debendra Prasad and Madan Makund 

’ # 

Prasad, by a pre-deceased wife. For some¬ 
time after the death of Lachhmi Prasad, 
Mt. Rajwanti Kuer remained the guardian 
of the three minor sons, under the orders of 
the District Judge of Shahabad. Thereafter, 
one Major Wilson was appointed guardian 
of the property of the minors, and Mt. Raj¬ 
wanti Kuer continued to be the guardian of 
their person. Debendra Prasad attained 
majority on 9th August 1921. On 20th August 
1921, Devendra Prasad applied to the Dis¬ 
trict Judge of Shahabad praying for the 
release of the estate from guardianship. 
This was objected to by Mt. Rajwanti Kuer. 
By an order, dated 24th August 1921, the 
District Judge released the estate from guar¬ 
dianship, and directed that it is delivered 
over to Debendra Prasad. Debendra Prasad 
received charge of the estate from Major 
Wilson on 24th September 1921. Musammat 
Rajwanti Kuer then filed an appeal to the 
High Court against the order of the District 
Judge ordering the release of the estate. Dur¬ 
ing the pendency of this appeal in the High 
Court (Misc. A. NO. 176 of 1921), the parties 

entered into an agreement—Musammat 
Rajwanti Kuer for self and as guardian of 
her minor son Gupteshwar Prasad on one 
side and Debendra Prasad for self and as 
guardian of his minor brother Madan Ma- 
kund Prasad on the other. It appears that 
by the aforesaid agreement, the estate, 
with the exception of the Government Pro¬ 
missory Notes, was divided into three 
equal shares, one share each being allotted 
to Debendra Prasad, Madan Makund 
Prasad and Gupteshwar Prasad. As to the 
Government Promissory Notes, I am quoting 
below in extenso the terms of the agreement 
because arguments advanced before us on 
behalf of the parties have reference to those 
terms. Clauses III, iv and v of the a<u-ee 
ment read as follows : ° 


"HI. That the annual interest of the Go\ 

JnT ,SS °T y i u° te ? ° f tb0 fftC0 value o 
l.iC.oOO (One Lakh sixteen thousand and 

hundred), details of which are given below 

which stand in the names of the aforesaid 1 


Devendra Prasad, Babu Madan Makund Prasad 
and Babu Gupteshwar Prasad is hereby assigned 
to Mt. Rajwanti Kuer for and in satisfaction of 
her claim for her maintenance and support during 
her lifetime or to any share in the joint properties 
which she may claim at the time of partition. 

[IV] That the aforesaid Government Promissory 
Notes of the face value of Rs. 1,16,500 will re¬ 
main as at present in the safe custody of the Im¬ 
perial Bank of India Ltd., Calcutta, and that the 
names of the aforesaid three proprietors will re¬ 
main endorsed as owners of the aforesaid notes 
and that an order be issued upon the aforesaid Im¬ 
perial Bank of India Ltd., Calcutta, to realise and 
pay the interest regularly to Mt. Rajwanti Kuer 
during her lifetime and not to hand over or endorse 
the aforesaid Promissory Notes to Mt. Rajwanti 
Kuer or to the aforesaid three proprietors Babu De¬ 
vendra Prasad, Babu Madan Makund Prasad and 
B. Gupteshwar Prasad or to any third person dur¬ 
ing the lifetime of the aforesaid Mt. Rajwanti 
Kuer. 

[V] That after demise of the aforesaid Mt. Raj¬ 
wanti Kuer the aforesaid three proprietors Babu 
Devendra Prasad, Babu Madan Makund Prasad 
and Babu Gupteshwar Prasad will he entitled to 
lake away the aforesaid Government Promissory 
Notes details of which are given below from the 
aforesaid Imperial Bank of India Ltd., and to deal 
with the same in any way they liko and to divide 
the same amongst themselves in equal shares.” 

[3] This agreement received the sanction 
of the Court on 12 th January 1922, on which 
date the appeal was ordered to be decreed iu 
terms of the compromise including a direc- 
tion to the Imperial Bank of India, Calcutta 
to pay the interest of the Government Pro¬ 
missory Notes to Mt. Rajwanti Kuer during 
her lifetime. It may be stated here that Mt. 
Rajwanti Kuer i3 still alive. 

[4] Subsequent to this, in 1929, the son3 
of Debendra Prasad brought a suit for parti¬ 
tion against him, and the sons of Madan 
Makund Prasad also brought another suit 
for partition against him in the Benares 
Court; both suits were decreed after being 
referred to arbitration, and final decrees for 
partition were passed on 24 th August 1929. It 
is to be noted that the Government Promis¬ 
sory Notes aforesaid were not the subject of 
partition in those suits. Then, on 13th Novem¬ 
ber 1930, certain creditors applied before the 
District Judge of Shahabad for adjudicating 
Debendra Prasad and Madan Makund Prasad 
as insolvents. It was on the basis of this 
application that the insolvency proceedings 
started, and on 17 th August 1932, both of 
them were adjudicated insolvents, A Receiver 
having been appointed, he filed an applica¬ 
tion on 1st December 1933, stating that the 
two insolvents Debendra Prasad and Madan 
Makund Trasad had two.third share in the 
aforesaid Government Promissory Notes, 
and that the property of the insolvents in 

the said Government Promissory Notes had 

% 
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vested in the Receiver; and the Receiver wanted 
a direction to the Imperial Bank of India, 
Calcutta, so that the Receiver’s name might be 
substituted in place of the two insolvents in 
respect of the Government Promissory Notes in 
question. This application came to be disposed 
of finally on isth January, 1944 , by an order of 
the learned Additional District Judge of Shaha- 
bad, against which order the present appeal is 
directed. In the meantime, Debendra Prasad 
had died sometime in April 1940. The applica. 
tion of the Receiver was supported by the credi¬ 
tors, but was opposed by Madan Mukund Pra¬ 
sad, his sons and the sons of Debendra Prasad. 

[ 5 ] Two questions arose for determination by 
the learned Additional District Judge. One was 
if the interest of the sons of the insolvents in 
the Government Promissory Notes vested in the 
Receiver. In view of the severance of the joint 
status followed by final partition decrees in 1929 
the learned Additional District Judge had no 
difficulty in answering this question in the nega. 
tive. The second question was if the interest°of 
the insolvents in the Government Promissory 
Notes, whatever be its extent, vested in the 
Receiver. The learned Additional District 
Judge held that the interest of the insolvents in 
the Government Promissory Notes was not a 
mere chance of succession as contemplated in 
S. 6 (a), T. P. Act, but a vested interest. He 
further held that in view of the terms of the 


agreement, the Government Promissory Note 
could not be assigned to the Receiver or to an’ 
other person, so as to be available for distribu 
tion amongst the creditors, as long as Ml 
Raj wan ti Kuer was alive. In this view of tb 
matter, he dismissed the application of the Re 
ceiver. As stated above, one of the creditors ha 
come up in appeal against this order. 

[G] On behalf of the appellant reliance ha: 
been placed on the provisions of s. 28 ( 2 ), Pro 
vincial Insolvency Act, which lays down thai 
on the making of an order of adjudication, the 
whole of the property of the insolvent shah 
vest in the Court or in a Receiver and shah 
become divisible among the creditors. It is con- 
tended that on a true construction of the terms 
of compromise in Misc. Appeal no. 176 of 1901 
the insolvents had a vested right of property in 
the Government Promissory Notes, the enjoy¬ 
ment of the interest being only postponed to a 
future date, that is, till the death of their step, 
mother, Mt. Raj want) Kuer. Learned counsel 
tor the appellant has placed great reliance on 
the case in [Hira Lai v. Sankar Lai] I. l. e. 
1938) 2 cal. 250. 1 It is necessary to state, briefly 
the jacts of that case . There was a suit for 

1. (’39) 26 A. I. R. 1939 Cal. 116 : I. L K (1938) 2 
Cal. 250 ; 180 I. C. 683. 1 > 2 


partition in respect of the estate of one Kritti 
Bash. Kritti Bash died in 1918, and was survived 
by his widow Nistarini Dasi and by his two sons, 
the plain till' Ilira Lai and Chuni Lai. Chuni 
Lai died in 1933 leaving a widow and 
three sons. After the death of Kritti Bash, 
the plaintiff instituted partition proceedings 
against his brother Chuni Lai and his mother 
Nistarini. A preliminary decree for partition was 
made in April 192S. The commissioner appoin. 
ted in the partition suit made an award which 
was confirmed in July 1928. Under the award 
Nistarini was allotted certain of the immovable 
properties belonging to Kritti Bash “to be held 
and enjoyed by her as a Hindu widow during 
the term of her natural life.” On 25th June i92s\ 
Chuni Lai mortgaged his interest in the pro¬ 
perties allotted to Nistarini on partition, and the 
mortagagee’s interest passed by assignment to a 
lady of the name Manuja Bala Dasi. On 
5th October 1931, Chuni Lai was adjudicated an 
insolvent and in May 1933, the plaintiff was also 
adjudicated. Nistarini died in September 1930. 
Meanwhile Manuja Bala had instituted a mort¬ 
gage suit on the mortgage executed by Chuni 
Lai and the mortgaged property was finally 
sold to Manuja Bala in 1937. Then, in 1937, Hira 
Lai filed a suit for partition in respect of the 
property which Nistarini had obtained under the 
award in the previous partition suit. The plain¬ 
tiff submitted that he was entitled to one half 
thereof, and the sons of Chuni Lai to the other 
half. Manuja Bala contended that the plaintiff 
had no interest in the properties which were 
sought to be partitioned, because his right, title 
and interest therein vested in the Official 
Assignee, when he was adjudicated an insolvent, 
by reason of the provisions of s. 17 , Presidency- 
towns Insolvency Act. It was held in that case 
that the properties allotted to Nistarini were not 
inherited by her from Kritti Bash, and the effect 
of the partition decree was to make them avail¬ 
able for her maintenance, for which purpose 
she was entitled, in certain circumstances, to 
alienate them; but the interest which the two 
sons had obtained by inheritance on the death 
of their father was never divested; therefore, 
that interest was subsisting at the date of the 
adjudication of Hira Lai and under s. 17 , Presi¬ 
dency-towns Insolvency Act, it passed to the 
Official Assignee. Learned Counsel for the 
appellant has, therefore, urged before us that 
though Mt. Rajwanti Kuer has been given the 
right to enjoy the interest on the Government 
I romissory Notes during her lifetime, that does 
not mean that the insolvents have no right of 
pioperty in the Government Promissory Notes, 

^ nso ^ ven ^ s ’ r ight therein must vest in 
the Court or the Receiver, under the provisions 
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of s. 28 (2), Provincial Insolvency Act. There is, the provisions of that se< 

however, the following distinction between the ft Government promisso 

Cft3e in I, L. R. (1038) 2 Cal. 250 1 and the case made by the signature 

under our consideration. In the case under our on the back of the securi 

consideration there is a clear prohibition in the fore, argued that under 1 

terms of compromise against handing over or ment the insolvents wei 

endorsing the Government Promissory Notes to any indorsement during 

any person during the lifetime of Mt. Rajwanti wanti Ivuer. If they wen 
Kuer, who is still alive. This restriction is they had no right of dispo 
clearly a restriction against any assignment of nothing would vest in th 
the Government Promissory Notes during the tion amongst the credito 
lifetime of Mt. Rajwanti Kuer. Learned Counsel same argument in anot 
for the respondents has invited our attention to the insolvents having no 
s. 2 (d), Provincial Insolvency Act, which lays such property in the G 
down that unless there is anything repugnant in Notes as would vest in t 
the subject or context, “property” includes any the Receiver. Learned 

property over which or the profits of which any dents has contended tL 

person has a disposing power which ho may perty now would be tan 

exercise for his own benefit. As has been ob- a right to transfer at : 

served in [Bishwanath Sao v. Official Receiver] reply of the learned cou 

1G rat. 60“ the definition of the word "property” that the insolvents conic 

in the Provincial Insolvency Act is not exhaus- the Government Promis 
tive. It is however difficult to understand how had no present right < 
the expression “ property " in the Provincial contended that the insol 
Insolvency Act can mean property over which in the Government Pi 

or the profits of which, the insolvent has not got S. 19, T. P. Act, which r 

a disposing power. As has been observed by their by them. Section 19 n\ 
Lordships of the Judicial Committee in [Sat interest created on a tra 
Narain v. Behan Lai] 52 I. A. 22 3 the property of compromise arrangeme 
an insolvent which by s. 17, Presidency-towns constitute a transfer of 
Insolvency Act (which corresponds to s. 28, Prov- nature of a family a 
incial Insolvency Act) vests in the Official Assignee binding on the parties, 
must mean only the property which is divisible no right of transfer was 
amongst his creditors. In my opinion, the regard to the Governrm 
learned Counsel for the respondents has rightly long as Mt. Rajwanti 
contended that as the insolvents have no dispos- unable, therefore, to hoi 
ing power in respect of the Government Pro- is of any help to the ap 
missoiy Notes during the life-time of Mt. Raj- [8] I have also coi 
wanti Kuer, they have no such property in the s. 4, Provincial Insol v 
said Government Promissory Notes as would or necessary for the Ins 
vest in the Court or the Receiver under s. 28 (2) the question at issue i 
of the Act. The cases in [Balwant Singh v. Joti held in several decisioi 
Prasad] 40 all. G92 4 and [1 Zoe v. Ma Mya jurisdiction which the 
May] a.i.r. 1930 Rang. 184* to which the learned under S. 4, Provincial I 
Additional District Judge has referred, are not discretionary. Whethei 
of any great assistance. In neither of those an Insolvency Court i 
two cases was there any restriction against dis- exercise its jurisdiction 
posal of the property. upon the facts of eac 

[7] Learned Counsel for the respondents has iule can be laid 

also taken us through the 'provisions of the In [ Rft nkasabapathi C 
Indian Securities Act, 1920, with particular re- Animal] A. I. R. 1935 M 
ference to s. 5. He 1ms contended that under thafc ftu Solvency G 


A. I. R. 


2, 4*? 7 )rm A ‘ L 1937 Pat - 185: 16 Pat - 60: 167 I. C. 

3. ('23) 12 A. I. II. 1925 P. C. IS; 6 Lab. 1- 52 I \ 
22; 84 I. C. 883 (PC). 

4 '.Q 8 ) 5 A ' I- K ' 1918 A11, 113: 40 All. G92: 47 I. C. 

oyy. 

5. (’30) 17 A. I. R. 1930 Rang. 181: 127 I. C. 170 


the provisions of that section no indorsement of 
a Government promissory note is valid unless 
made by the signature of the holder inscribed 
on the back of the security itself. He has, there, 
fore, argued that under the terms of the agree- 
ment the insolvents were not entitled to make 
any indorsement during the lifetime of Mt. Raj. 
wanti Kuer. If they were unable to do so, then 
they had no right of disposal over the property and 
nothing would vest in the Receiver for distribu- 
tion amongst the creditors. This argument is the 
same argument in another shape namely, that 
the insolvents having no right of disposal had no 
such property in the Government Promissory 
Notes as would vest in the Insolvency Court or 
the Receiver. Learned counsel for the respon¬ 
dents has contended that to transfer the pro¬ 
perty now would be tantamount to transferring 
a right to transfer at some future date. The 
reply of the learned counsel for the appellant is 
that the insolvents could transfer their right in 
the Government Promissory Notes, though they 
had no present right of enjoyment. He has 
contended that the insolvents had a vested right 
in the Government Promissory Notes under 
S. 19, T. P. Act, which right could be transferred 
by them. Section 19 applies in its terms to an 
interest created on a transfer of property. The 
compromise arrangement in this case did not 
constitute a transfer of property, but was in the 
nature of a family arrangement whioh wad 
binding on the parties. By that arrangement 
no right of transfer was given to any party with 
regard to the Government Promissory Notes as 
long as Mt. Rajwanti Kuer was alive. I am| 
unable, therefore, to hold that S. 19, T. P. Act,* 
is of any help to the appellant. 

[8] I have also considered whether under 
s. 4, Provincial Insolvency Act, it is expedient 
or necessary for the Insolvency Court to decide 
the question at issue in this case. It ha 9 been 
held in several decisions that the exercise of 
jurisdiction which the Insolvency Court derives 
under s. 4, Provincial Insolvency Act, is purely 
discretionary. Whether in any particular case 
an Insolvency Court in India should refuse to 
exercise its jurisdiction must necessarily depend 
upon the facts of each case and no hard and 
fast rule can he laid down in that behalf J 
In [Rankasabapathi Chettiar v. G. Meenakshi 
Animal] A. i. R. 1935 Mad. 720® it has been held 
that an Insolvency Court would be justified in 
declining to exercise discretion as to jurisdiction 
under s. 4, Provincial Insolvency Act, where 
the dispute is of a difficult character and in¬ 
volves a large sum of money and where the 
result of assuming jurisdiction would be to 
deprive the unsuccessful party of a right of first 

6 * ( 35) 22 A. I. R. 1935 Mad. 720: 156 I. C. 677. 
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appeal to the High Court and, perhaps, an 
appeal to the Privy Council. The Madras case 
was one in which an appeal lay to the District 
Court of Madura and no second appeal lay to 
the High Court. The High Court was moved by 
way of revision. In such circumstances, it was 
held that the result of assuming jurisdiction 
would have been to deprive the unsuccessful 
party of a right of first appeal to the High 
Court and, perhaps, an appeal to the Privy 
Council. Those considerations are not present 
in this case and the question at issue has arisen 
directly out of the bankruptcy proceeding. If 
the insolvents had any such property in the 
Government Promissory Notes as would vest in 
the Receiver under S. 23 ( 2 ), Provincial Insolv¬ 
ency Act, it would be proper for the Insolvency 
Court to give a decision on the question so as to 
make the property available for distribution 
amongst the creditors. It is now well settled 
that the Insolvency Court may decide any 
question which it may deem it expedient or 

n.1 -1 • I • purpose of doing 

Icomplete justice or making a complete distribu¬ 
tion of property, and in doing so it has ample 
power to decide questions of title arising be- 
i Sn ^’ een the estate of an insolvent and a third 
f, * W* Ifc 13 , tl ' u 1 e that present appellant, 

dU* ? h ° 13 0De creditoi ' s > tad obtained a 

Sint 5 deciee against Debendra Prasad alone. Debendra 

C b 0 DeS °p ° f 1 iDS0lvent3 ’ is “ow dead. 
]gen)« ; Y eben <3ia Prasad bad separated from bis sons 

mtd r 6 e n S e ti i aP , Pieati ? 11 for ad i udica «on was 
foW*. h’s Lm u e / e "[ ned Additional District Judge 
lit . , ld that the creditors cannot proceed 

P,i< : fnteTP^ *i nteieSt ° f th8 SM3 and that the 

nteiest of the sons does not vest in the Insolv- 

cy Court or in the Receiver. The question of 

the interest ot the insolvents at the date of ad- 

judication does, however, arise directly out of 

the bank ruptcy proceeding and the Receiver was 

entitled to ask the Insolvency Court to decide 

^ Tho? 4 1 Vhad' EtereSt / e f ed iQ him or not ' 

w f; C SOm0 d0ubt at the beginning 

A oufc of the bankruptcy proceeding and it 

^ underrrT ,!° §l ' e i r de f S10n 011 tbe question 
A r ®, | 4 ’ Provincial Insolvency Act. 

Lt ol LJJ , the reasons which I have given 

fi^'tridT d hmk tbat tbe leai 'ced Additional Dis- 

J# tion of d fhe W R r ‘ Sht ™ dismissing tbe applica¬ 
nt inc.ni , , S Receiver on the ground that tbe 

»a i( - th« '.!!! had dispos i ng power over either 
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Notes as would vGsfc in the Receiver* under 
28 ( 2 ), Provincial Insolvency Act. 

[ 10 ] The result, therefore, is that the appeal 
fails, and is dismissed with costs. 

Manohar Lall J. — I agree. 
v.k./d.ii. Appeal dismissed. 
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Gauri Lal and another — Appellants v. 
lam Lal Share and others — Respondents. 

t Appeal No. 8-54 of 1944, Decided on 20th December 

D/ 19th aLm mP 8 deCl ' ee ° f aub ' Judse ' Patn “' 
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e n/ >l, , * -uucy uaa no 

property in the Government Promissory 


Limitation Act (1908), Art. 116 - A mortgaging 

J t0 h c and then selling it to C by registered 
deed—Part of purchase money left with C for pay- 

mg oft mortgagee B-C failing to redeem mortgage 
L obtaining mortgage decree and putting pro- 
perty to sale — Sale proceeds being insufficient A 
compelled to pay part of mortgage money—Suit by 
A or damages for breach of contract against C 
a s under Art. 116—Starting point of limitation. 

A executed two mortgage bonds in favour of B and 
l.e .1 sojd the same to C. Out of the sale consideration 

/d: DiJo (lll ° on tbc mortgages were left with the vendee 
C for payment to the mortgagee B. The sale-deed was 
egiHered on 4th December 1984. Though the sum of 
,, 58 d was not sufficient to discharge both the mort¬ 
gages the vendee C did not redeem any of them nor did 
he tender the amount deposited with him to the more- 

HinlV' i G COn5eq , uence tbat the mortgagee B ob- 

heipJf tl! eCl ’ ee °’] h,s l “ ort c ,ft ge3 and in execution 
thereof the property sold to C which was also the 

wdiM Ct h n - atte - ° f J he moit S a " e was sold for Ks. 4-50 

in full 4 s lnsufhc, ? 1 nt 1 t0 satisf y the mortgage decree 
,. r . / was compelled to pay the balance. A then 

nordo^of fh Ult T 22n ?, Felrmry 1940 for unpaid 
\q}.1 , of th . e $ ale consideration but on 10th August 
1948 the plaint was amended so as to make it a claim 

or damages tor breach of contract on the part of C in 
redeeming the mortgages. 

Held that as the contract was in writing and re-is- 
tered Ajjt. 116 applied and the period ol limitation 
began to run from the date when the plaintiff A was 
compelled to pay portion of the mortgage decree a ft« 
the sale ot the mortgaged property in 1940 and there- 

aS“ lt fl 6n if 1 dee,ned fi led on 10th AmuHt 
194 o could not be said to be barred by limitation °the 

pen°d b e, u g years : ,’30) 17 A. I. it. 1930 Pat. t 

r • .. A [Tara 4] 

Limitation Act_ 

!,'oo! p lli ! ale -':: Art. 116, N. 15, Pts. 1; 3 to 9. 

( 38) Rustomji, P. 1005, Pt .3. 

Rajeshicari Prasad _ for Appellants. 

Rajkishorc Prasad — for Respondents. 

A ThiS is a SeCorid a P‘ Jeal on be¬ 
half of defendants 1 and 3 from the concurrent 

^1 C ° ,Ut bel ° W decreeiD §' the plain- 
! 1 /°L amage3 for breach o£ contract of 

Oi t 4th ; , L,eceiuber 193J - f °f ns. too. 

Out of the said consideration money bs. 535 was 

f “ deposit with the vendees, who were real- 

’ defendants l and 2 , the appellants, though the 

sale-deed was taken benami in the name of 

defendant 3. It appears that before the sale- 
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deed in question the vendor bad executed two 
mortgage bonds in favour of one Sundar Singh 
father of defendant 4 one in the year 192S and 
th* 1 other in the year 1932. It was deemed from 
these two mortgages that the sum of Rs. 535 had 
been kept in deposit with the vendees. The 
plaintiffs’ case further is that the vendees did 
not redeem these mortgages nor did they tender 
money in deposit with them to the*mortgagee. 
The result was that the mortgage Suit No. 151 
of 193G was instituted by the mortgagees, and a 
preliminary decree was passed on 27th May 
1937. One of the properties sold to the vendees, 
which was also the subject-matter of the mort¬ 
gage, was sold on 24th January 1910, for Rs. 450 
which did not satisfy the mortgage decree in full. 
The rest of the mortgage decree has been 
realised in part from the plaintiffs, which should 
really have been paid by defendants 1 and 3. 
On these allegations the plaintiffs instituted a 
suit originally for the unpaid portion of the 
consideration of the sale-deed. The suit was 
instituted on 22nd February 1910. Subsequently, 
on 10 th August 1913, when the Court was about 
to deliver judgment, the plaint was amended so 
as to make it a claim for damages for breach of 
contract in writing and registered. 

[2] Defendant 1 contested the suit on the 
ground that the mortgage dues of Sundar Singh 
could not be liquidated by the vendees inasmuch 
as the amount of Rs. 535 left in deposit with 
them was not sufficient for that purpose. It was 
stated that really Rs. 000 was required to redeem 
the two mortgages aforesaid. It was also con¬ 
tended on behalf of the defendant that the sum 
of Rs. 535 had been tendered to the mortgagees, 
who refused to accept the same on the ground of 
the insufficiency of the amount. 

[3] The learned Munsif decreed the suit 
raodifiedly holding that the plaintiff was entitled 
to a decree for a sum of Rs. 535 together with 
interest at one per cent, per mensem from the date 
of the sale-deed, namely, 25-9-1934 up to 24th 
January 1940, the date on which the property was 
sold in execution of the mortgage decree less the 
sum of Rs. 450 which was the sale proceeds of 
the auction sale. The Munsif granted a decree 
for interest at the rate of G per cent, per annum 
on the balance of the amount thus calculated 
with costs of the suit. On appeal the learned 
Subordinate Judge upheld the decision of the 
learned Munsif but modified it to this extent 
that he held that the plaintiff was entitled to got 
interest at one percent, per mensem not from the 
date of the sale-deed but from tho date of the 
registration of the deed, that is 4th December 
1934. Hence, this second appeal by the defen¬ 
dants Nos. 1 and 2. 

[4] It has been contended on behalf of the 


appellants that the suit as amended on loth 
August 1943 is barred by limitation though the 
suit as originally filed may not have been so 
barred. It is argued that it being a suit for 
damages for breach of contract the period of 
limitation would be only 3 years to be calculated 
from 24 th January 1940. In my opinion, there 
is no substance in thi3 contention for the simple 
reason that the contract was in writing and 
registered, and, therefore, Art. 116, Limitation 
Act, would apply. The property having been sold 
on 24th January 1940, and the plaintiff having 
been compelled to pay the unrealised portion 
at a later date, the suit, even if regarded as 
having been filed on 10th August 1943, cannot be 
said to bo barred by limitation, the period being 
G years. In this connection see the case in [Ram 
Rachhya Singh v. Raghunath Prasad] SPat.SGO. 1 

[5] Mr. Rajeshwari Prasad further argued that 
tho plaint did not allege that the plaintiffs had 
made any payment to the mortgagee decree- 
holders, and, therefore, they had not been 
damnified, and, subsequently, there was no cause 
of action for the suit. In my opinion, there is no 
substance in this contention, firstly for the 
reason that there is not only an allegation butjt 
is a fact that the plaintiff had been compelled to 
pay portion of the mortgage decree even after 
the sale of the mortgaged property, and secondly 
because, on the finding of fact arrived at by the 
Court below, the defendants appellants did not 
tender money to the mortgagees with the result 
that neither of the two mortgages was redeemed. 
It was lastly contended that the defendants were 
not at fault if the mortgage dues had not been 
satisfied by them though it is a fact that the 
amout of lis. 535 in deposit with the vendees was 
not sufficient to discharge the mortgage debts 
aforesaid. The defendants did not make any 
attempt to satisfy the mortgages in respect of 
any of the two bonds in question. Hence, it can¬ 
not be said that the defendants appellants were 
blameless in the matter. Both parties were to a 
certain extent to be blamed, and, therefore, both 
of them had to bear* the burden of their omis« 
sions. ‘lienee, though the suit was for Rs. 1000 the 
decree as finally passed by the lower Court i9 
only for rs. 413 and odd. Hence, as a result of 
these considerations, it must be held that there 
is no merit in this appeal, and it is accordingly 
dismissed with costs. \ 

Q. N. Appeal dismissed. 
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A. I. R. (34) 1947 Patna 13 

SPECIAL BENCH 

Manohar Lall Ag. C. J., Sinha and 

Das JJ. 

Kamakshya N. Sing — Petitioner v. Com - 
missioner of Income-tax , Bihar and Orissa — 
Opposite Party. 

Misc. Judicial Case No. 130 of 1943, Decided on 
-n-b-1946, referred to the High Court of Patna. 

(a) Government of India Act (1935), S. 92 (2) — 
Scope of Governor’s powers under—Bihar Regula- 
lon, IV of 1942—Assessment of assessee, resident 

\ n ^eluded areas, for year 1939-40 completed on 
-2-1940 — During pendency of appeal before 
ppellate Tribunal, Regulation passed — Assess¬ 
ment held made legal and valid in view of provi¬ 
sions of Regulation —Bihar Regulation (4 of 1942), 

Governor has unlimited powers under S. 92 (2) to 
make any Regulation for the peace and good govern- 
rnent of the excluded areas in his province. The only 
letter 13 that the Regulation cannot come into operation 

m, e:3S ,! ^ con sented to by the Governor-General, 
-thus, the Governor can pass any Regulation whether 
t acts retrospectively or retroactively or is to come into 

proceeding 011 S ° me futUre date 0L ' is to ^ t0 Peking 

proceeding,. [p ava 7 ] 

ssessee, a resident in the excluded areas of Bihar, 

1939 4 n et0 mcorae * tax for tbe assessment year 
1 1 i P e assessment was completed on 14-2-1910 

the Finance Act » 1939, was not in 

icem that area. When the appeal against the assess- 
™ e , }> Pjjceedmg was pending before the Appellate Tribu¬ 
nal the Governor of Bihar passed and the Governor-Gene¬ 
ral sanctioned Regulation IV of 1942 which provided that 
he Pmance Act of 1939 shall be deemed to have come 
to operation in the excluded areas on 30-3-1939. 

P 77 ^ 75 n +i° b ! e ^ tl0n that the asse33m ent was ultra vires. 

tion TVnM cuo l « V 0f the P L ’ ovisions of Bibar Regula- 
vahd T tb o assessment "'as made legal and 

A I R ill « P-n L 1930 P C 53 ' Rd - on > (’36) 23 
A. I. R. 1936 P. C. 49, Applied. [Para 11] 

(b) Government of India Act (1935), S. 92 (2) — 
preamMe n Under "° b J' ect of > nee <* not be stated in 

If the very tenor and subject of a Regulation makes 

of ,hV° U ? tbat . U ls . fo * the P eace and %ood government 
the .^rea it is wholly unnecessary to make a state- 

preamble of the Regulation to indicate 

are, Uni Q° r A h T e and « 00d government of the 
area. ( 31) 18 A. I. R. 1931 P. C. Ill, Bef. [Para 7] 

c) Income-tax Act (1922) -Applicability _ Lia- 
bility to tax under, when arises stated. 

from «m!l d f ia r lDC0 f me ' tax Acb of 1922 > as amended 
vl « ? t0 time ’ forms a codo > which has no opera¬ 
tive eftect except so far as it is rendered applicable for 

he recovery of tax imposed for a particular fiscal year 
uni, , tr C ^- Aot - Hence ' thereis no ‘Ability t/tax 

•IsVJ i Z>t Ct ' is passed ' <' 28 ) 15 A - I- B. 

9-3 P. C. 1 and ( 4o) 32 A. I. R. 194-5 P. C. 89, Bel. on. 

n t, r [Para 10] 

Dr ' D ' N - Hitter, P. IC. Batterji, L. K. Jha, S. K. 

Mazumdar and S. P. Singh _ for Petitioner. 
baldeva Sahay Phulan Pd. Varma and S. C. 
M isra — for Opposite party. 

Manohar Lall Ag. C. J. _ The Appellate 

-tribunal has referred to us the following ques- 
llon for our opinion under s. 60 (l), Income-tax 


Act. “Is the assessment made legal and valid in 
view of the Bihar Validating Regulation I of 
1941 and I\ of 1912 ?” It is impossible to get 
from the papers printed in the paper-book the 
relevant dates which are necessary to decide the 
question raised. It is to he regretted that not¬ 
withstanding the clear and repeated directions 
from this Court the Income-tax Department 
persist in sending up an incomplete paper-book. 
This Court may have to take serious notice in 
future if the paper-book continues to omit the 
important orders and documents by mulcting 
the department in heavy costs to compensate 
the assessee for the harassment caused by 
adjourning the hearing of the case. However in 
the present case, the learned Advocates are 

agreed as to the important dates which are rele¬ 
vant for the purpose. 

[2] The assessment year of the assessee is 
1939-10 for the accounting year 1938-39, which 
commenced on 1st April 1938 and ended on 3ist 
March 1939. The assessment was completed on 
Uth February 1910. The appeal against the 
assessment was disposed of on 7th March 1912 
Two days before on 5th March 1942, the assessee 

7 j * # assessment 

was ultra vires inasmuch as the Indian Finance 

Act of 1939 was not in operation on the date of 

he assessment, and that the Validating Act or 

the Validating Regulation passed by the Bihar 

Governor were ultra vires. The Appellate Assi- 

stant Commissioner, whose order is not to be 

found in the paper book, dismissed the appeal 

The Appellate Tribunal disposed of the appeal 

of the assessee on 31st March 1943 . They came 

to the conclusion that the Validating Ordinance 

[Regulation?] of 1942, applying the Finance Act 

ot 1939 as well as the Income-tax Amendment Act 

1939 with retrospective effect were intra vires of 
the Governor and made the assessment valid.* 

[3] It is now convenient to refer to the 
relevant Acts passed by the Bihar Governor. 
On 13th June 1941 the Governor-General oave 
assent to Bihar Regulation, I of 1941 . The"pre¬ 
amble of the Regulation shows that it was 
passed to remove doubts as to the operation of 
certain Acts of the Central Legislature in the 
partially excluded areas of the province of 
Lihar to which the present assessment relates. 
By s. 2 of the Regulation certain provisions of 
the Income-tax (Amendment) Act, 1939 , were 
declared to have come into force on 1st April 
1939 and by S. 3, Income-tax Law Amendment 
Act, 1940, the Excess Profits Tax Act, 1940 , and 
the Finance Act, 1940 shall be deemed to have 
come into force in these excluded areas on 26th 
March 1940, 13th April 1940 and 6th April 1940 
respectively. By lamentable oversight the Fin¬ 
ance Act of 1939 was not mentioned in s. 3 of 
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this Regulation. The result was that Bihar Re¬ 
gulation, 4 of 1942 had to be enacted by the 
Governor with the sanction of the Governor- 
General on 30 th June 1942. By S. 3 of this Re¬ 
gulation it was provided that the Finance Act 
1938, the Finance Act, 1939, the Income-tax 
Law Amendment Act, 1940, the Excess Profits 
Tax Act, 1940, the Finance Act, 1940 (the Finance 
(No. 2) Act, 1940 ) and the Finance Act 1941 shall 
be deemed to have come into force in the 
excluded areas on 20th March 1938, the 30th 
March 1939, 2Gth March 1940, 13th April 1940, 6th 
April 1940, 29th November 1940 and 3lst March 
1941 respectively. 

[ 4 ] By S. 92 (l), Government of India Act, 
1935 , it is enacted that no Act ot the Federal 
Legislature, or of the Provincial Legislature, 
shall apply to an excluded area or a partially 
excluded area, unless the Governor by public 
notification so directs, and the Governor in 
giving such a direction with respect to any Act 
may direct that the Act shall, in its application to 
the area, or to any specified part thereof, have 
effect subject to such exceptions or modifica¬ 
tions as he thinks fit. By sub s. (2) of the same 
section it is provided that the Governor may 
make Regulations for the peace and good govern¬ 
ment of any area in a province which is for 
the time being an excluded area, or a partially 
excluded area, and any Regulations so made 
may repeal or amend any Act of the Federal 
Legislature or of the Provincial Legislature, or 
any existing Indian Law, which is for the time 
being applicable to the area in question. It is 
then provided that Regulations made under this 
sub-section shall be submitted forthwith to the 
Governor-General and until he assents shall 
have no effect. On these facts the question of 
law stated above arises for our decision. 

[5] Dr. Mitter on behalf of the assessee con¬ 
tends that the assessment is ultra vires for the 
following reasons: (i) that the Bihar Governor 
cannot encroach on the Central field with regard 
to any item in List I of sch. 7 to the Government 
of India Act and in particular regarding item 54 
“Taxes on income other than agricultural 
income”; (ii) that if the Regulation is treated to 
have been passed under s. 92 (l) it is ultra vires 
as the Governor has no power to make the Regu¬ 
lation operate retrospectively; (iii) if however 
the Regulation is treated to have been passed 
under s. 92 (2) the assessment is bad as the 
Governor even with the consent of the Governor- 
General cannot pass any Regulation which will 
affect the assessment which had already been 
completed on the date when this Act came into 
force; and (iv) the Income-tax Officer could not 
have applied the Indian Finance Act of 1939 
because it was admittedly not in operation when 
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pleted, and in the alternative the Income-tax 
Officer could not be deemed to have applied the 
Indian Finance Act of.1939 because he was not 
even aware of the existence of that Act on the 
relevant dates. 

[6] Mr. Baldeo Sahay, who appeared for the 
Income-tax Department, on the other hand, 
replied in an able argument that the contentions 
of the assessee were not sound because the 
Governor has plenary powers under S. 92 ( 2 ), 
Government of India Act to pass any Regula¬ 
tion he likes provided it was for the peace and 
good government of the particular areas con¬ 
cerned and it was assented to by the Governor- 
General. He argues that it cannot be denied 
that the impugned Regulation was for the peace 
and good government of the areas covered by 
the present assessment. He also submitted that 
the Governor in the excluded area is not con¬ 
trolled by the fetters of any Lists in the schedules 
of the Government of India Act. 

[ 7 ] In our opinion the argument of Mr. Baldeo 
Sahay is well founded and must prevail. The 
impugned Regulation is not passed under S. 92 (l), 
Government of India Act, and, therefore, it 
is unnecessary to consider the argument of 
Dr. Mitter that this sub-section cannot authorise 
the Governor to extend an Act of the Central 
Legislature so ns to operate retrospectively. Bu 
the Governor has unlimited or, as it is called, 
plenary powers under s. 92 (2) to make an 
Regulation for the peace and good governmen 
of the particular area in his Province. The only 
fetter is that the Act cannot come into force, 
unless he has obtained the consent of thr 
Governor-General which has been done in thi 
case. As the Governor has plenary powers h 
can pass any Regulation whether it acts retro¬ 
spectively or retroactively or is to come in 
operation in future or is to apply to pendi 
assessments. But it was argued by Dr. Mitter 
that there was nothing in the preamble of the Act 
to indicate that it was for the peace and good 
government of the Province. In our opinion i‘ 
is wholly unnecessary to make such a statemen 
in the preamble if the very tenor and subject 0 
the Regulation makes it obvious that it is for th 
peace and good government of the area. Thu 
view has been taken by the highest authorities 
in a large number of cases. See, for instance, the 
case of [Bhagat Singh v. Emperor] 5S I. A. 169. 1 
The argument advanced on behalf of the accused 
in that case was that the Ordinance promulgated 
by the Governor. General under S. 72, Govern¬ 
ment of India Act, 1915, which authorised him 
in case of emergency to p romul gate Ordinances 

1 . (*31) 18 A. L R. 1931 P. c7nT(112): IS Lab. 28 U: 

58 I A 169 : 131 I. C. 415 (P. C.). 
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mm f° r ^ ie P Gace and good government of British 
icome-U: ^ n( ^ a ^as invalid inasmuch as on the facts it 
2 cou ld be found that the state of emergency did 
-not exist and that the Ordinance did not con- 


Msl* 


---— —-- M 

ctoDB ^ uce the peace and good government in 
British India. Viscount Dunedin in delivering 
jdfmfi * be ioclgnient of the Board negatived these two 
ier k; co ^ er >tions thus at page 171 : 
mfoRT. “ Tb f petitioners ask this Board to find that a 
J ^[ ate of emergency did not exist. That raises directly 
:au*u the question who is to be the judge of whether a state 
S. Di 1 : 1 ~ emergency exists. A state of emergency is somethin" 
. M 4 “ a4 doe3 no ’ Permit of any exact definition : It con- 
n< ? - CS , a ? ta ‘ e .°1 “ attGrs calIin g f °r drastic action, 

»«>- which is to be judged as such by someone. It is mote 

M8SG than obvious that that someone must be the Governor- 
lOTflB General, and he alone. Any other view would render 

the whole provision. Emergency demands 
immediate action, and that action is prescribed to be 
tteP taken by the Governor-General. It is he alone who can 
yer&lh Promulgate the Ordinance. 

ttfid tk * * * * 

not (ft t Infact » the contention is so completely without 
M foundation on the face of it that it would be idle to 
^ cU " allow an appeal to argue about it. 

It was next said that the Ordinance did not conduce 
. B#: m, the peace and good Government of British India. 
l, .T \ , be f, amG J ema f k a PPHes. The Governor-General is 
ail. P also the judge of that. The power given by S. 72 is an 

S M ab f lu 4 e P°' ver » without any limits prescribed, except 
?vonM l ?° wbat tbe In dian Legislature 

nieD ‘(i u ?. d nn b it t0 do ». althou « h ifc 5s made clear that 

V 55 °?*y to , be used m extreme cases of necessity 
\m* where tbe g° od government of India demands it.” 

Ce$ afc P^e 173 their Lordships added that, 

>lY. # al though the Governor-General thought fit to expound 

r induced hi m to promulgate this 
v Z * manc ?’ this was not in their Lordships’ opinion in 
jke P any way incumbent on him as a matter of law.” 

^ [9] We are al so unable to uphold the conten- 
jjeoption of Dr. Hitter that the Income-tax Officer 
t0 fofl should not have applied or rather could not 
of f apply the provisions of the Indian Finance Act 

in \ 1939 before tbe Y were extended to this area 

# ' because the Regulation of 1942 clearly provides 
{3r #that the Indian Finance Act of 1939 shall ’ 

irC dp.pmer] f.n h O T7A n A a ^ a i? ^ . • II 


be 


cue 


i> deemed to have come into force in the area on 

1 '-' O A A — ^ ^ YTT 1 . . _ Vil 


t -ill lino aiCC* UII 

30 3-1939. What is the meaning of the words 
0 deemed to be” when found in a statute ? The 
^matter was considered by their Lordships of the 
d$ Judicial Committee in the case of the [Commis- 
0* sioner of Income-tax, Bombay v. Bombay Trust 
W Corporation Ltd.] 4 i. t. c. 312 2 The section 
there under consideration contained the words 

for? a11 Purposes of this Act be deemed to be 
H-such agent.” Viscount Dunedin made these ob¬ 


it. 


j,oiif nervations at page 314 : 

]£ { - is cW™!M he 7 £0 “ t0 be ' deemed t0 b e’ agent who 

^are deemed to be the 


be treated as if he were. It follows that although the 

High Court was perfectly right in holding that it S. 42 

stood alone, ‘agent’ in that section would mean an 

agent in actual receipt of the profits or gains which 

were to be assessed, they failed to appreciate that S. 43 

puts tbe person who comes within its terms artificially 

into the position of the agent and of assessee under 
Section 42”. 


’ i l SS lTlt° e , ia term3 oi S. 2 (2) defined 


„.$i oc ,— ,—“o oi o. £. aennea 

^tiwhp?! PerS ° n by «? hom income-tax is payable. Now 
• Person is. deemed to be’ something, the only 
✓ possible is that whereas he is not in reality 

j something the Act of Parliament requires him to 


il) 


iJjiS 2 * f J°) 17 A.I.R. 1930 P. C. 54 (55) : 54 Bom 216 
S 57 I. A. 49 : 1211. C. 532 : 4 LT.C. 312 (PC.) 


This is exactly the position here. It is, there¬ 
fore, not pertinent to point out that on the date 
vlien the Income-tax Officer stated the assess¬ 
ment the Indian Finance Act of 1939 was in 
leality not in operation because tbe Regulation 
of 1942 directs that the Indian Finance Act of 
1939 must be deemed to have been in operation 
on that date. It is also to be observed that the 
Income-tax Officer actually applied the provi¬ 
sions of the Indian Finance Act of 1939 to the 
assessment of this assessee believing that the 
Indian Finance Act of 1939 had been extended 
to this area so that the assessment of the 
assessee had been made by him as if the Indian 
Finance Act of 1939 was actually in operation. 

[10] The contention of Dr. Hitter that there 
is no liability to tax unless the Finance Act has 
been passed is perfectly correct. In [Commr. of 
Income-tax, Bombay v. Western India Turf 
Club Ltd.] 2 l t. c. 490 3 tbe Lord Chancellor 

m delivering the judgment of the Privy Council 
observed on p. 495 : 

The argument which has been used in favour of tbe 

appeal seems to involve the fallacy that liability to tax 

attached to the income in the previous year. This is 

not so. No liability to tax attached to the income of 

this company until the passing of the Act of 1925. and 

it was then to be taxed at the rate appropriate to a 
company . 

Th e same view was taken by their Lordships 
of the Judicial Committee in [Maharajah of 
Pithapuram v. Commissioner of Income-tax 
Madras] 1945 1 . T. a. 221 .* Lord Thankerton in 
delivering the judgment of the Board made 
these observations at p. 223 : 

l?iQoo nl ? be leu ] en ’ beied f hat the Income-tax Act 
1922, as amended from time to time, forms a Code 

which has no operative effect except so far as it is 

rendered applicable for the recovery of tax imposed for 

a particular fiscal year by a Finance Act. ThTsTay be 

ustrated by pointmg out that there was no charge 

on the 1938-39 income either of the appellant or his 

J^5 bteiS /J 10r T as . sess ™ enfc of su ch income, until the 
passing of the Indian Finance Act of 1939, which im- 

- be ;i n X f ° r 1939 ’ 40 °u the 1938-39 income and 
authorised the present assessment etc.” 

But this conclusion does not help the assessee 
because, as already stated, the effect of the 
Regulation of 1942 is that the Indian Finance 
Act of 1939 must be deemed to have been in 
operation on the date when the assessment pro- 


3 i aV'- w/ T R rTo F ot' 1 (2): 52 Bom 123 : 55 

1 . A. 14 • 106 I. C. 642 : 2 I. T C 490 {V C, ) 

Mid 5 ! 32 72 't L A E Al 45 o^' n C - (80) = L < 1946 ) 

221 (P- C.) 2 ^ A ' 141 : 220 L 35 1 1945 ' 13 1 T ' E - 


Mahabib Sahu V. Empeboe (Shearer J.) I- B. 

the date when they (1882) 9 Q. B. D. 672. 6 For these reasons the 

answer to the question i3 as follows : The as. 

. looked at from yet sessment is made legal and valid in view of the 

: assessment proceed- Bihar Regulation IV of 1912 Inviewof fhJ 

1 because the assessee peculiar circumstances, I would direct that each 

Into Tribunal and the party shall bear his own costs in this Court, 

ing when the Regula- Sinha, J. — I agree. 

. As the Regulation Das, J. — I agree. 

> Finance Act of 1930 n.S./d.ii. Answer accordingly. 
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ceedings started and on the date ^hen thej 
were completed. 

[ll] The matter may be looked at from yet 
another point of view. The assessment proceed¬ 
ings had not become final because the assessee 
had appealed to the Appellate Tribunal and the 
appeal was actually pending when the Regula¬ 
tion of 1912 was enacted. As the Regulation 
expressly declared that the Finance Act of 1939 
must be deemed to have been in operation from 
30-3-1929, the Tribunal was in duty bound to 
apply the provisions of that Act on the date it 
was asked to declare that the whole assessment 
was ultra vires. This position may be thus 
illustrated by the case of Mukerjee, [K. C. 
Mukerjee v. Ramratan Kuer] 63 I. A. 47. In 
that case during the pendency of the appeal 
to the Privy Council the Bihar Tenancy 
(Amendment) Act, 1934, was passed which inserted 
S. 26 (N) to the Act which provided that every 
person claiming an interest as landlord in any 
holding shall be deemed to have given his con¬ 
sent to every transfer of such holding made 
before 1-1.1923, etc., etc. The decree of the 
Subordinate Judge was passed in 1930 several 
years before the enactment came into force. Sir 
George Rankin delivering the judgment of the 

Board observed at page 51 : 

“In these circumstances, it appears to their Lordships 
that unless some saving can be implied as regards 
occupancy-holdings which, at the date of the commence¬ 
ment of the Act, are in question in a pending suit, 

S. 26 (N) must be applied to the present case, and the 
plaintiff’s appeal must fail in limine. Their Lordships 
are of opinion that no such saving can be implied. 
Section 26 (N) is not a provision to the effect that 
action shall lio in certain circumstances, nor has 
it any reference directly to litigation. Its provision 
is that every person claiming an interest as a landlord 
shall be deemed to have given his consent to every 
transfer made before 1-1-1923. This is retrospective : 
the question is not whether general language shall bo 
taken only in a prospective sense. The object of this 
section can only be to quiet titles which are more than 
ten years old, and to ensure that if during thoso ten 
years the transferee has not been ejected he shall have 
the right to remain on the land. Within this class tho 
Legislature has not thought fit to discriminate against 
tenants whoso right is under challenge in a suit, a 
course which it may well have regarded as invidious or 
unnecessary. As substantive rights of landlords and 
their accrued causes of action were to be abrogated, 
respect for pending suits over old transfers be assumed.” 

It is interesting to observe that Lord Thankerton 
during the course of the argument observed as 
follows at page 49 : 

“If the new Act declares that this transaction, being 
dated in 1916, shall be valid despito the fact that consent 
is not given by the landlord, would not this Court bo 
bound by that ? Tho duty of a Court is to administer 
the law of tho land at tho date when tho Court is 
administering it.” 





(1882) 9 Q. B. D. 672:52 L. J. Q. B. 44 : 47 L. T. 562; 
31 W. R. 75. 


Reference was made to [Quitter v. Mnploson] 


5. (’36) 23 A. I. 1!. 1936 I>. C. 49 : 15 l’at. 2CS : 63 
I. A. 17 : ICO I. C. 103 (P. C.). 


A. I. R. (31) 1917 Patna 16 [C. No. 6.J 

SlIEABER AND IMAM JJ. 

Mahalir Sahu — Petitioner v. Emperor. 

Criminal Revn. No. 601 of 1945, Decided ot 
4-12-1945, from order of Judicial Commissioner, Chota 
Nagpur, D/- 10-2-1945. 

(a) Food-Grains Control Order (1942) — Applic 

ability to partially excluded area in Bihar—Govern¬ 
ment of India Act (1935), S. 92 (1). - 

Once an Act has been extended to an excluded area, 
or partially excluded area, it necessarily follows that 
any rule or order made in exercise of powers conferred 
by the Act also comes into operation in suoh area. 
Consequently, when the Defence of India Act, 1939, has 
been extended to Chota Nagpur and partially exoluded 
areas, it is unnecessary for the Provincial Government 
to issue a separate notification directing that the Food- 
Grains Control order framed under R. 81(2), Defence of 
India Rules, should come into operation in suoh areas. 

[Para 1) 

(b) Defence of India Act (1939), S. 2 (1) and 2) 
Cl. (20) and Defence of India Rules (1939) R. 81 2) 

—Food-Grains Control Order made under R. 81 (2) 
is not ultra vires. 

The Food-Grains Control Order made under R.Sl(2), 
Defence of India Rules, is not ultra vires of the powers 
of Central Government as suoh order could have been 
made by it under S. 2 (2), Cl. (20) or under tho wider 
powers conferred by S. 2 (1), Defence of India Act. 

[Para lj 

(c) Defence of India Act (1939)— Delegation as to 
powers oi legislation—Act not ultra vires. 

The legislatures in India can enact statutes, and by 
theso statutes delegate to other bodies or persons the 
powor to make rules or orders, that is, to exercise 
delegated powers of legislation. Tho defenco of Iudis 
Act cannot therefore be said to be ultra vires of Hhe 
powers of tho Central Legislature merely because it 
confers wide powers to make rules and orders on other 
persons or bodies, (’ll) 28 A. I. R. 1941 All. 321, IW* 
on. [Para 1] 

rtai Parasnath — for Petitioner. 

Gopal Prasad — for the Crown. 

Shearer J.—The petitioner, M&h&bir Saliu, 
has been convicted for having contravened th* 
Foodgrains Control Order by keeping for sal® 
more than 20 maunds of rice without a permit 
The Foodgrains Control Order was made by ftp 
Government of India in exercise of the powers 
conferred on it by snb-r. (2) of R. SI, Defenc® 
of India Rules. Section 1 (2) of the order pro¬ 
vided that it should come into force in any pro* 
vince only on such date as the Provincial 
Government might by notification in the offici 
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-gazette appoint on that behalf. The Government 
'of Bihar on 9-7-1942, issued a notification direct¬ 
ing that the order should come into force in the 
Province of Bihar on 16-7-1942. The petitioner 
Mahabir Sahu, is a shop-keeper of Banchi, and 
Mr. Bai Parasnath, who appears on his behalf 
contends that as Banchi is situated within a 
partially excluded area, the Provincial Govern¬ 
ment should have issued a separate notification 
regarding it. For this, Mr. Bai Parasnath relies 
on S. 92 (a), Government of India Act. The 
defence of India Act was, however, declared to 
be in force in Chota Nagpur and other partially 
'excluded areas in Bihar on 15-10-1939. Once the 

5^““ ° f India Act ’ had b een extended to 
Ohota Nagpur, it was quite unnecessary for the 

Provincial Government to issue separate noti- 

ncations directing that every rule made under 

the Act and every order made under the rules 

should come into operation in such areas. Once 

an Act has been extended to an excluded area 

or partially excluded area, it necessarily follows 

.hat any rule or order made in exercise of 

.powers conferred by the Act also comes into 

^operation m such area. Mr. Bai Parasnath next 

contended that the Foodgrains Control Order 

was itself ultra vires, the Legislature not having 

pressly conferred a power on the Central 

Government to make such an order. There is 

clearly no substance in this. The order in ques 

tion could have been made under cl. ( 20 ) in 

oub-s. ( 2 ) of s. 2 , Defence of India Act. Even 'if it 

was not or could not have been made under 

that sub-section it could certainly have been 

made under the wider powers conferred by 

sub-s. (X) of s. 2 . Lastly Mr. Bai Parasnath ven- 

tsei? w°n SUg f St that thS Defence of India Act 
tself was ultra vires as the act of the Le<ds. 

lature in conferring such wide powers to make 

rules and orders on other persons or bodies was 
not legislation but such a delegation of the 
legislative power, as to use his own words 

g”!? Bai ^ ab T ti0n ° £ its 

ihis, Mr. Bai Parasnath said, the Legislature 
under the constitution could not do. The Legis 

iTtnZ m ifc is <i uite c lear, enact 

bodies or persons the power to make rules or 
orders that is, to exercise delegated powers of 
egislahon It is in my opinion, quite impossible 

0 suggest at this late hour of the dav that in 

enacting the Defence of India Act S Central 

SS U %r ede ^ itS P ° Wers ‘be con- 

E Pn 7- Be »cb of the Allahabad 

268 S * and To h* M l! er SlDgl1 V ' Em P er °ri 4 F - L- J. 
f ’ and Jg_bave been negatived. In my opinion, 


Adhir Gope v. Emperor (Manohar Lall J.) 


Patna 17 


1 /| --- w J 

it ISflprani 

0 } IHifT rt/A ft - 


there is no merit whatever in this application 
and I would dismiss it. 

Imam J. — I agree. 

K,s * Application dismissed. 


y. 
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A. I. R. (3$) 1947 Patna 17 [C. N. 7] 

Manohar Lall and Beevor JJ. 

Adhik Gope and others — Appellants 
Emperor. 

on M 1 ? mifi ApPeaIS ?*: 562 and 569 o£ 194S < Decided 

Purnea, SeSSi ° nS Jud S e - 

(a) Criminal P. C. (1898), S. 181 (4) - Words 

finement a kidnapped person; (’24)11 A. I.B. 1924 All. 
net. oyi. rr . 

Or. p. c. _ L Para U 

(’46) Chitaley, S. 181, Note 11, pt, 3. 

(b) Criminal P. C. (1898), S. 181 (4) _ Whether 
abduction 1S continuing offence or not is to be 

(1898) °‘ CaSe ~ Cdminal P - C- 

have to be decided on the facts of each case 

r J°J ar “a th n p6 , rSOn Wh0 abduot3 the womaL Pa is a cJn- 

cerned and who keeps on removing the woman from 

Z'td'T V not u her ’ may be° stated S som“ 
k atl ° n hat the oSeDCe is a continuing offence 
thprp 6 T 7 be pr °P etl y barged in any of the places 
Bnf wl 6 V70man is ke P fc detained against her will 
later nn S ° me P fu° nS i oin the original abductor 

»sans sws z is ; 1 ss 

**“ «”»-• — 

Cr. P. C. 7J 

(’46) Chitaley, S. 181, N. 11. 

cha C r e es ri 7rLmlH P ' C '- (1898) ’ S ’ 239 ~ Number of 
cnarges framed against some accused — In Hr 

cumstances held joint trial was illegal. 

Where a number of charges framed against some of 
the accused were not justified upon the allegations and 

cutnr 6S T ere embarras siug and the Public Prose- 
thnn w ^ DOt appear t0 have devoted any serious 
proceeded to°?r± CarefU)ly tbe ttl ^8^ions before he 

Eed : “ any arges again6t 30 

Held that the accused had been prejudiced and 
embarrassed in their defence, and the joint trial of the 
accused was illegal in the circumstances of the case. 

Cr. P. C. — t Para 14 1 

(’46) Chitaley, S. 239, N. 13. 

Gopal Prasad and B. J. Bahadur _ 

U. N. Sinha _ for the Crown. ^ AppeUant3 ’ 

Manohar Lall J—These two appeals have 
been heard together. The appellants were con- 
victed m the same trial held with the aid of 
assessors by the learned Assistant Sessions Judge 
of ™nea^ It is only necessary to state the 
facts briefly in order to indicate why we are 


18 Patna 

forced to set aside the convictions without enter- 
in,. into the merits of the case leaving it open to 
the prosecution to put upon trial all or any of 
the accused on properly framed charges—the 
commitment proceedings are found to be per- 
fectly valid. The prosecution case was that Mt. 
Sundari, daughter of Pancbu Tatma, was living 
in village Pipra in Sawan two years ago. In the 
next Kartic, her husband died at village Dam- 
gara from where his family had migrated to 
village Pipra, also in the district of Purnea, 
^here she was living with her parents as a 
•widow near the house of one Tetar. A little later 
she vas married in Chumauna form with Tetar 
of that village in Magh following thus dis¬ 
appointing the appellant Roudi, a rival suitor of 
that place. Alter she had been living with her 
second husband for about a few months it is 
said that Roudi accompanied by the appellant 
Mohan and Brihaspat and some others went to 
the house of Tetar during the absence of the 
male folk on 28-3-1944 at mid-day. Roudi and 
Mohan entered the house of Tetar while accused 
Brihaspat remained outside along with others 
of the party. Mt. Sundari was forcibly abducted 
and carried bodily from that house of Tetar to 
the house of Roudi and there detained till even¬ 
ing. After night-fall she was removed to the 
house of appellant Adhik, who also lives in tho 
same tola of village Pipra where Roudi lives, 
and she was wrongfully confined there till mid¬ 
night. Roudi attempted to have sexual inter¬ 
course with the woman, but she refused. There¬ 
after a number of persons came to Adhik’s 
house including the appellant Pomi Sao, also of 
village Pipra. Pomi Sao enquired of Roudi 
whether Mt. Sundari was amenable to his 
control and was prepared to go wherever she 
was required to. On getting an answer in the 
negative, Pomi ordered that tho ornaments of 
Mt. Sundari should be taken off and she should 
be removed to some place beyond the district of 
Purnea. The ornaments were then removed by 
accused Roudi and made over to Pomi. It is 
said that Adhik also ordered tho removal of 
Mt. Sundari to a place outside Purnea. 
At dead of night Roudi and a number of other 
persons, who are not beforo this Court, re¬ 
moved Mt. Sundari to Besar, police station, 
Murliganj, in the district of Bhagnlpur, where 
she was detained in the house of Saukhi Gope 
of that village. Mt. Sundari remained con¬ 
fined there for two nights, that is the whole 
of Tuesday and Wednesday, but on Thmsday 
mid-night she escaped and related her pitiable 
story to the choukidars who kept her for the 
remaining part (f that night in tli6 house of 
one Malmbir Choukidar Information was sent 
to the father at village Pipra who came at once 
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to village Besar. Thereafter Mt. Sundari ac- 
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companied by her father and the choukidars 
went to Murliganj police station where her 
fardbeyan was recorded. It is unnecessary to- 
give any further details as to how the actual 
hist information was lodged and the investiga¬ 
tion began and was concluded. 

[2] On these allegations the appellants along 
with others were committed to the Court of 
Session. The trial began before the learned 
Assistant Sessions Judge who, in addition to the 
charges framed by the learned committing 
Magistrate, altered some of the charges and 
framed some additional charges. It is desirable 
to give in details the charges upon which the 
appellants and others were put on their trial* 
Roudi along with Mohan and Brihaspat was 
charged under S. 36G, renal Code for having 
abducted Mt. Sundari on 2Sth March 1944 
at village Pipra with intent that she may¬ 
be compelled to illicit intercourse etc. They were 
also charged under S. 448, Penal Code for 
having committed house trespass on the same 1^ 
day by entering into the house of Tetar. Roudi 1^ 
and Domi were further charged under section | 0 { 
379, Penal Code for having committed theft of 1^ 
the ornaments of Mt. Sundari. Roudi was also | a | 
charged under S. 354 for having used criminal |fi T 
force on Mt. Sundari with intent to outrage her 
modesty from 2Sth March to 31st March both at 
village Pipra and at village Besar. He was also 
charged under s. 342 for having WTongfully con¬ 
fined Mt. Sundari from 2Sth March to Slst March 
at village Pipra and at village Besar. Roudi along 
with Mohan Gope and Brihaspat Gope were also- 
charged under S. 147, Penal Code for being 
members of an unlawful assembly with the 
common object of abducting Mt. Sundari on 
28th March 1944, at village Pipra. Roudi and 
Molmn were further charged under S. S23 r 
Penal Code for having voluntarily caused hurt 
to Jhaksu Tatwa on 28 th March 1944 at village 
Pipra—this hurt is alleged to have been caused 
to Jhaksu Tatwa when he was trying to obstruct 
the forcible removal of Mt. Sundari on 2Sth of 
March. 

[3] Mohan, as already stated, was charged 
under Ss 3G6, 448. 147 and 323, Penal Code, 
Mohan, along with Adhik and Domi. appellan 
were also charged under S. 342, Penal Code for 
having wrongfully confined Mt. Sundari at 
village Pipra and at village Besar from 2 Sth 
March to Slst March 1944. Domi along with 
Adhik, appellant and others who are not ap¬ 
pellants were charged under S. 866/114, Penal 
Code for having abetted the abduction of Mk* 
Sundari by accused Roudi, Moban and Brihas¬ 
pat on 2 Sth of March 1944 at village Pipra. Domi 
was also charged, as already stated, under S. 379’ 
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hou&TiTt committed theft of the ornaments of 
fkf ! > u ' kundari. He, as already stated, was also 
charged under s. 342, Penal Code for having 
wrongfully confined Mt. Sundari from 28th 

” 19 « t0 31st March 1944 at village Pipra 

“■and at village Besar. The last appellant Adhik 
was charged under s. 366/114, Penal Code for 
^-having abetted the abduction of Mt. Sundari by 
, L" E ° udl > Mohan and Brihaspat on 28th March at 
■ f-vdlage Pipra. He, as already stated, was charged 
ioi .-along with appellants Mohan, Domi and others 
fflimt-iunder S. 342, Penal Code, for having wrongfully 
irgeiconfined Mt. Sundari from 2Sth March to 31st 
d^March 1944 at village Pipra and at village Besar. 
Ml [4] It Will be noticed that Eoudi has been 
B' ^charged for seven offences, five of which relate 
spisto the occurrence at Pipra on 28 th March 1944 . 

)t tir-The sixth offence of wrongful confinement and 

f *“ f V0nth °ff enc e of using criminal force to 
she cMt. Sundari relate to what took place at Pipra 

Jfw. /u 1S “° fc Stated clearl y in the charge as to 
Code whether the accused Roudi has to meet the 

06 Allegation of wrongful confinement and using 

1 for00 at his own house or at the house 

!t sc©f Adhik in Pipra. These two latter charges also 

1 ^f arg u d th0 accussd Roudi as to what took place 
Vr Vlllage Beaar - Mohan has been charged for 
o*f ve offences out of which four relate to the 
Recurrence at village Pipra whereas the fifth 
toli^iates to the wrongful confinement at village 
^ripra and at village Besar. Here again, it is not 
fllif pearly stated in the charge as to whether the 
Rrongful confinement at Pipra alleged against 
jdi ^his accused is the wrongful confinement at the 
fere £iouse of Roudi or at the house of Adhik or both, 
or fcpomi has been charged with abetment of abduc- 

l* f ? ipra> for theffc of ornaments at Pipra 
cdari ^d also for wrongful confinement of Mt. Sundari 

of ^ a P ! P q ra a * d a ? Besar * Lasfc ly Adhik has been 
g $ arged with abetment of abduction at Pipra 

^nd wrongful confinement of Mt. Sundari at 

r j/ipra and at Besar. 

c/ [5] R is convenient to state here the allega- 
0 te<°f °V h ? P rosec ution which are set out in the 

, th0 committing Magistrate. Accused 
loudi and Mohan are alleged to have trespassed 
0T the , h °uss of Tetar and were also 
i (T 6 met M>ers of an unlawful assembly, the 
n^ommon object of which was to abduct Mt. 

W n n ’ further that th0se two ac cused 
a ctually dragged Mt. Sundari to the house 

»® > tveniM d Thfi d ^ k6pt t6r f u etaiMd tbere tm the 
t ^/nn S ' Tb f , charg03 of house trespass, abduc. 

tot'La ^ r0D g ful confinement and also causing 

^Urt on the allegations have been properly 

.flamed agamst these two accuged go {ar &g 

concerned, he has also been properly 

'■ P 4 enl ed T? the MRgat’on for the theft of orna- 
«jP en w. It is then Stated that from Roudi’s 
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house the woman was removed to the house of 
Adhik where Eoudi tried to have sexual inter¬ 
course with her. The framing of the charge 
under s. 354, Penal Code against Roudi is thus 
correct It is then stated that the accused Domi 
also joined these persons and asked her to 
accompany him to whatever place he may go 
but on her refusal Domi ordered that her orna¬ 
ments should be taken away. The ornaments 
were removed and then it is said that Adhik 
and Domi ordered to take her to village Besar. 
lhereafter Roudi accompanied by Tale, Harihar, 
Mandhata, Nebi, Kusum and Brihaspat took her 
to the house of Sa,ukhi Gope at Besar. It will be 
noticed that it is not alleged that accused Domi 
wrongfully confined the woman at Pipra nor 
that he accompanied her to Besar. I, therefore 
do not see how the charge under s. 342 , Penal 
Code has been framed against Domi. It is not 
alleged against Adhik that he accompanied the 
woman to Besar. I, therefore, do not understand 
how the charge under s. 342 has been framed 
against him for wrongful confinement of the 
woman at village Besar. 

, ■, Th ? i rami , ng °f tf> e charge under s. 366/ 
114, Penal Code both against Domi and Adhik 

may now be considered. It is conceded that 
114, l enal Code has no application, but it is 
suggested on behalf of the Crown that the 
proper charge should be under S. 366/109, Penal 
Code, but even then on the allegation of the 
prosecution, I am unable to see any justification 
lor framing a charge for abetment of the abduc. 
hon at Pipra. Domi and Adhik were not 
present at the time of the abduction of 
Mt. bundan from her house nor were they 
present to receive her at the house of Roudi. 

4 SU ( u dan u Wa3 detained at *e house of 
Roudi throughout the day, and it was in the 

evenmg that she was removed to the house of 

tfn ’ ^ WaS at about mid night or just 

before that Doun 1S said to have CQme to J the 

CrowVth^*!^' argU6d ° n behalf of the 
Crown that the offence of abduction is a conti. 

nuing one and, therefore, Domi and Adhik 

have been rightly charged for abetment of the 

abduction of Mt. Sundari under s. 366 read 

with s 114 or 109, Penal Code in that 

they ordered Roudi and the other accused to 
remove the woman to Besar. 

r>wl I ?k t r e .u rSfc £ lace lt is not S0t oufc in the 
to the S“f he . abetm0 nt of abduction related 
mJpo b 1 ment !“ the manner now indicated. 

to Zf’th r i° f ° pini0n tbat it i s a mistake 

off P ^ k ql* abductl0n is al ™>'S a continuing 
i vv-> • y. q 1 to S. 181, 

hpM ’ f u ^‘a 1 ^ 1898 ‘ Be ^ ore that year it was 

m the Allahabad High Court that the 
offence of kidnapping not being a continuing 
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offence could be tried only by the Court within Mahadeo and offered 
the local limits of which the minor was taken coolie. Mahadeo refus 
out and not by the Court within whoso jurisdic- too young. It is in com 
ton the minor was confined nor by the Court of Mira, that there was 
within whose jurisdiction the minor was conveyed, piracy in abduction cc 
The Calcutta High Court appears also to be of learned Judge observed, 
the view that the offence of kidnapping is not JTheo^-o^bducUc 
a continuing offence but is completed as soon as tafeen from tbe i a t r ine at < 
the minor is taken out of the custody ot the was being taken to Main 
lawful guardian. In the present section the f ar as Mirai is concerned \ 
forum of trial will be decided with reference act of abduction been an 

Ot ooU. (.), It may ..SO b. 

observed that the words kidnapping and abduc- mabes abduction an offen< 
tion do not include the offence of wrongful certain intents. It is true 

confinement or keeping C £TEm«Sri tteTolfse^f Mahadeo ^ 
napped person : see [Ladlu bhah v. H-mpeLOiJ j edge tbftt it was likely 1 

4G ALL. 133. 1 Reference may also be made to set i uce a to illicit intercom 

illustration (c) to S. 180, Criminal P. C., which rp be ftccuse ^ Mirai v 

provides that the charge of wrongfully conceal- ol)served that the rer 

ing a person known to have been abducted may are completely obiter 

be enquired into or tried by the Court within been p rG p arec ] to hold 

whose jurisdiction the wrongful concealing or conspiracy in tho ( 

within tho local limits of whoso jurisdiction the nevertbelcsg he acquit) 

kidnapping took place. It seems to me that the nofc be held ag a n( 

insertion of the provision in sub-s. (4) to S. 181 obable regult tba t a 

makes it clear that the Legislature has put kid- the h(mge of au immi 

napping and abduction on the same footing ac f. w ^ b such knawh 

leaving it unnecessary to decide whether the t tbe pr01 x>siti( 

offence is a continuing one. So far as the per- tinui offence otberw 

son who abducted the woman, e. g., Roudi in been aC q U jtted. 

this case, is concerned and who kept on remov- ^ 20 x 0 * 730 a wa 

ing the woman from ono place to another it Commissioner in the 0 
may be stated with some justification that the gj n « rb v Emperor] S> 
offence is a continuing offence, and he may be {ac “ ^ that a nuu 
properly charged in any of tho places where the gundal . gi b cousp : 
woman is kept detained against her will But deceit{ul meang ft gir 
where some persons joined tho original abductor hom0 and accompan 
later on, I am unable to agree that they can be ^ th(j intontion of 
joined in the same trial unless it can be aUoged g . h for the 
that the offences committed by all the persona br0 £ ber> The irl was 

were in the course of the same transaction. Sundar S ingh arrive 

[8] But it is said that the case law supports d C0ln ^ unicati( 

he argumen of tho prosecution, and it is, there- ^ 

fore, desirable to examine the cases somewhat , . . . 

closely. So far as the Allahabad High Court is * U S !' ft , vted by tram b 
concerned, the decisions rest upon a stray ob- Sand,la , rft,lway 8 f tn 
servation bv Sir George Knox in [Mt. Ganga Dei J} 1 an c . s ° n . ^ . 
v. Emperor] 22 I. C. 730 2 In that caso Mirai was Su ! ldar SlUgh ^. tak 
tried along with Ganga Dei and convicted under ^! l )em ® ^ 1 in ®. 
S. 3G6, Penal Code. Ganga Dei was found to strange *' g ° out of 
have removed the girl Dilasia from Cawnporo to , , er ”• i her ® u P° n 
Allahabad. It was argued on behalf of Mirai ? f . her hand and dm 
that bis connection with Dilasia was confined to . ° 1 IU ® iaiSG( * tlie gi 
the day of her abduction and the following day ; , en 

on the evening of that day Mirai was ono of the Earned Judicial Co 

two persons who took the girl to the house of casG °* , un ^ ai * ^ m S 


A. I.R 


1. (’24) 11 A.I.R. 1924 All. 454 (455) : 4G All. 138 : 81 
I. C. 40. 

2. (’14) 1 A. I. R. 1914 All. 17 : 22 I. C. 730. 


Mahadeo and offered her as an immigration 
coolie. Mahadeo refused to take her as she was 
too young. It is in connection with the argument 
of Mirai that there was nothing from which cons- 
piracy in abduction could be infened that the 
learned Judge observed, p. 731: [A.I.R. 1914 ALL. 17] 

“The offence of abduction is a continuing offence and 
tbe "irl was being abducted not only when she was 
taken from tbe latrine at Cawnpore but also when she 
was being taken to Mabadeo’s bouse. Beyond that so 
far as Mirai is concerned we need not go. Had the mere 
act of abduction been an offence, I should have been 
prepared on the evidence to find Mirai guilty of con¬ 
spiracy in that offence. But Chap. 14, Penal Code, 
makes abduction an offence when it is committed with 
certain intents. It is true that S. 366 is very wide. But 
it would be too far to say tbat the taking of the girl to 
the house of Mahadeo was the taking with a know¬ 
ledge that it was likely that she would be forced or 
seduced to illicit intercourse.” 

The accused Mirai was acquitted. It will bo 
observed that the remarks of Sir George Knox 
are completely obiter because he would have 
been prepared to hold tbat Mirai was guilty of 
a conspiracy in tho offence of abduction, but 
nevertheless he acquitted Mirai because it could 
not be held as a necessary result or even a 
probable result that a person taking a girl to 
the house of an immigration recruiter does the 
act with such knowledge. This case doe3 not 
support the proposition that abduction is a coi 
tinuing offence otherwise Mirai would not have 
been acquitted. 

[9] 22 I. O. 730 3 was followed by the Judicial 
Commissioner in the Oudh Court in 1924 in [Sunder 
Singh v. Emperor] S6 I. C. 71. s In that case the 
facts were that a number of persons other than 
Sundar Singh conspired together to induce by 
deceitful means a girl of eighteen to leave her 
home and accompany them to another plaa 
with the intention of making her over to Sundar 
Singh for the purpose of being married to his 
brother. The girl was brought to Lucknow when 
Sundar Singh arrived on receiving a pre-ar¬ 
ranged communication from the accused. Tht 
girl was not made over to him there but they 
all started by train towards Bareilly and at the 
Sandila railway station Din Muhammad, his 
wife and son got out of tho train and toll 
Sundar Singh to take charge of the girl. But tbs 
girl being unwilling to accept the company of» 
stranger got out of the train and refused to 
enter it. Thereupon Sundar Singh caught holl 
of her hand and dragged her. Upon an alartj 
being raised the girl and Sundar Singh wet* 
taken to the police- station at Balamau. Tb( 
learned Judicial Commissioner thought that tbj 
case of Sundar Singh was of some difficulty ani 
observed that he could not be convicted o 
abetment of the original offence of abduction b* 


3. (’25) 12 A. I. R. 1925 Oudh 328 : 86 L C. 7U 
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that “his was a separate offence of abduction when 
mijrah he tried to compel the girl by force to go along 
ssh?7i with him from the Sandila Railway Station.” 
arguiE After observing thus, the learned Judge referred 
lichee: to the observation of Sir George Knox in 22 I. c. 
that* 730 2 and took the view that [A.I.R. 1925 Oudh328] 

f ALL! “the abduction was not completed when the girl was re- 
oScDCcs ^ov^d from Gonda. Every fresh removal of hers consti- 
n she? tuted an offence of abduction. The girl was unwilling to 
accompany Sundar Singh and he was compelling her by 
force to do so; it is clear that he abducted the woman.” 

With respect, I do not understand the observa¬ 
tion of the learned Judge that the abduction was 
not completed when the girl was removed from 
Gonda. But I agree with his observation that 
there were fresh offences of abduction-one origi¬ 
nally committed by a number of accused when 
the girl was induced to leave her home in Gonda, 
and the other when Sundar Singh tried to 
compel her by force to accompany him at 
Sandila Railway Station. 

. ftol The next case of the Allahabad High Court 
is a Division Bench case in 53 all. 140 .* In that 
case it was observed at p. 145: [a.i.r. 1931 all. 55] 

It is to be remembered that the offence of kidnapping 
from lawful guardianship is not a continuing ofience. 
As soon as the minor is actually removed out of the 
custody of his or her guardian, the offence is completed. 

. ? °Sence is not a continuing one as long as the minor 
I ° Ut ° f guardianship. But unlike kidnapping, 

abduction is a continuing offence, and has been held to 

' r„ a C0 5 tmu J, n S oSence in 22 I. C. 7302 which has been 
followed in Sundar Singh v. Emperor 8 (both these cases 
have been noticed by me above.) It has been held in 
these cases that a girl is being abducted not only when 

J®” ^ rs . fc taken any P^ce but also when she is 
removed from one place to another.” 

In the case before the Division Bench, Mt. 
Ramkali aged about 12 was induced by Nanhua 
Ahyria and his wife to leave Moradabad where 
she was living with her parents with intent that 
she may be forced or seduced to illicit inter¬ 
course with any person. She was taken to 
Hapur where they were joined by two other 
persons and from there she was taken to Hafiza- 
bad where they were joined by another accused 
and from Hafizabad they all went to Rampur 
m the Punjab. At this place the girl was sold 
for rs. 300. The accused were tried by the 

bemions Judge of Moradabad. The learned Judges 

held that the two accused persons who originally 
came to Moradabad to induce Mt. Kamkali 
o leave Moradabad in their company were 

* ried b y the Sessions Judge of Morada- 
bad. With regard to the other three accused the 
learned Judges held that it is true that they 
joined the first two accused at Hapur and at 
Hafizabad but they must be held equally guilty 
With the first two accused because the induce, 
ment which had been given by the first two 
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246, Emperor v. Nanhua Dhimar. * 


accused at Moradabad did not cease on reaching 
Hapur but continued to exist and the same 
inducement continued at Hafizabad and at 
Rampur. They reached the same conclusion by 
relying upon illustration (a) to S. ISO, Criminal 
P. C., as in that view the abetment took place 
either at Hapur, Hafizabad or Rampur and the 
charge of abetment against Nahua, Dhimar, 
Bihu Chamar and Kesri Chamar could be en¬ 
quired into and tried by the Moradabad Court 
within the local limits of whose jurisdiction the 
principal offence was committed. It is to be 
observed that the learned Judges were doubtful 
as to whether the accused could be convicted 
under s. 368, Penal Code as the Sessions Judge 
of Moradabad would have no jurisdiction to 
try the accused for wrongful concealment of a 
minor outside the local limits of bis jurisdiction. 
Similarly the accused could not be tried under 
S. 372, Penal Code as the offence was committed 
in Rampur. This case, therefore, appears to be 
correctly decided on the facts found but is no 
authority for the proposition that the offence of 
abduction is a continuing one. No reasons are 
given beyond stating that 22 I. c. 730 2 and 

86 I. c. 7i 3 hold that the offence of abduction is 
a continuing one. 

[11] In Calcutta only two cases need be 
mentioned. [Kushai Mallik v. Emperor] 50 Cal. 
1004. In that case four persons abducted a 
married woman and kept her at various places 
and then took her about 10 days later in a boat 
to a ghat near the house of a prostitute who 
was requested to make the abducted woman a 
prostitute. One of the original abductors took ' 
the woman in the boat to another place where 
they were met by another man who took the 
two women to his house, in which the abducted 
woman was kept for two days after which she 
was removed to the house of another prostitute 
and rescued. It was argued on behalf of the 
accused that the trial was vitiated by misjoinder 
of charges and joint trial of offences and of 

offenders which are not sanctioned by law [A.I.R. 
1924 Cal. 389 (390)] 

“inasmuch as the offences committed by the four 
appeUants were complete on 25th June, long before 
accused 5 Mokhoda alias Kuti Peshakar, came on the 
scene, the series of acts on'25th June and on 7th July 

* ere not . so connected together as to form the 
same transaction, nor were they committed in the same 

CrimTnal°P C ” “ th ® meaning of Ss - 235 and 239, 

The learned Judges then considered the meaning 
Ol the expression ‘same transaction’ and pointed 
out that m some cases it was held that if a 
series of acts are so connected together by pro¬ 
ximity of time, community of criminal intention 
and continuity of action and purpose or from 


1. 


5. (’24) 11 A. I. R. 1924 Cal. 389 (391) : 50 Cal. 1004. 
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the relation of cause and effect, as to constitute, 
in the opinion of the Court, one transaction, 
then the accused may be charged with and tried 
atone trial for every offence committed in such 
series of acts, whereas in other cases it has been 
held that the word ‘transaction’ suggests not 
necessarily proximity in time so much as con¬ 
tinuity of action and purpose and concluded: 

[A.I.R. 1924 Cal. 389 (390)] 

“In nil these cases, however, the foundation for the 
procedure is the association of two or more persons 
concurring from start to finish to attain the same end.” 

It was, therefore, argued that although the four 

appellants could well be tried together for the 

offence committed on 25th June, a joint trial of 

the four appellants along with accused 5 in 

respect of offences committed on 25th June and 

7th July was bad as accused 5 did not at all 

appear in the case till 7-7-1922. It is then that the 

observations are made at p. 1009 which are relevant 

to the present enquiry: [A.I R. 1924 Cal. 389 (390)] 
“On the facts of this particular case there can be no 
doubt that, inasmuch as the offence of abduction is a 
continuing offence, the four appellants ifad accused 5 
could have been tried together in respect of offences 
committed on 7 th Juli/ 1922, and on all subsequent 
dates thereafter. The four appellants wanted that Naji- 
bunnessa should be made a prostitute; and accused 5 
also wanted that Najibunnessa should be made a pro¬ 
stitute; therefore they were rightly tried together for 
offences committed on 7th Juli / 1922, and on all sub¬ 
sequent dates thereafter (underlined by me.)” [Here 
italicised Ed.] 

With respect, I agree with this opinion. From 7th 
July 1922 onwards, all the accused were carry¬ 
ing out one and the same transaction. But the 
learned Judges went to observe that by illus¬ 
tration (b) to s. 239, Criminal P. C., a joint trial 
is permitted even with regard to the offence 
committed on 25th June 1922. That illustration, 
however, in my opinion does not support the 
conclusion. The illustration may bequoted in full: 

“A and Rare accused of robbery, in tbo courseof which 
A commits a murder with which B has nothing to do. 
A and B may be tried together on a charge, Charging 

both of them with the robbery, and A alone with the 
murder.” 

In this case it will be noticed that A and B were 
present both from start to finish at the occurrence 
of robbery, and it is in the course thereof that 
A commits the murder, an isolated act of his 
own. In such cases by the terms of s. 239 as 
the offence of murder was committed in the 
same transaction, they could be tried together. 
It is to be observed that this illustration has 
now been omitted from the section by the 
Amending Act 18 [xvm] of 1923. 

[ 12 ] The second Calcutta case which I pro¬ 
pose to notice is the case in [Kanmla Prosad v 
Emperor] a. i. r. 1941 cal. S15 6 a case relied 
upon by the learned Advocate appearing for 
the Crown. This case was a case of kidnapping 

67(’41) 28 A. I. R. 1941 Cal. 315 (317TTl9sTcTlF 
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and it was contended that as the offence of 

kidnapping was complete once the girl was 

taken away and there was no suggestion that 

the accused Kamla Prasad had anything to do 

with that offence, his joint trial with the other 

accused was illegal. Bartley, J., overruled the 

contention observing : [A.I.R. 1924 Cal. 315 (317)] 
“As long as the offences charged were committed in 
the course of the same transaction, it is immaterial 
that one offence was complete before the other was 
committed and the only question is whether the in- 
cidents between the time the girl left her home and the 
time when the appellant Kaloo appeared on the scene 
can rightly be regarded as forming part of one transao* 
tion. In our view, it is very difficult to hold that they 
do not fall within this category. Here the facts are, ag 
found by the jury, that the girl was kidnapped and 
taken away by appellant 1, Pagla, and that on the fol¬ 
lowing morning while the girl was still with Pagla and 
his companion that companion fetched the appellant 
Kaloo and the three men proceeded to escort the girl to 
a neighbouring village. From there they took her to 
Dacca and the appellant Kaloo actually stayed there 
until both of them were arrested by the police. It seems 
to us that this can properly be regarded as one transac¬ 
tion and therefore the offences committed in the courao 
of it can rightly be tried together.” 

The only observation I desire to make is that 
this decision proceeded upon the view that the 
facts of that case led the learned Judges to the 
conclusion that the offences were committed in 
the course of the same transaction. 

[13] The Lahore cases may now be con¬ 
sidered. [Bela Singh v. Empwor] 34 I. C. 1004. 7 
No reason is given in the judgment beyond 
stating that all the accused who joined after the 
woman had been abducted were rightly con- 
victed. [Tufail v. Emperor] 101 1 . c. 189. 8 All 
that this case decides is that in order to estab¬ 
lish an offence under S. 8GG it is not necessary 
to show that after the first aot of abduction of 
the girl there was another aot of seduction of 
the girl to illicit intercourse where from the 
proximity of events the Court is satisfied thift 
the effect of the inducement which was the 
cause of abduction continued till the time of 
illicit intercourse. [Chiragh v. Emperor] A. I. R 
1930 Lah. 850. }) In that case Skemp J. has re¬ 
ferred to a number of cases. After referring to 
[Kesar Mai v. Emperor] A. I. R. 1932 Lah. 555 w 
where it was held that the offence under S. 366A, 
Penal Code was completed when the young 
woman in question was induced to leave a pas- 
senger shed at a railway station and what hap* 
pened afterwards did not constitute a fresh 
offence under s. 366, Penal Code, the learnedj! 
Judge observed at p.S51: [A.I.R, 1936 Lah. S50 ($51)], 
No general rule was laid down but the case 
is at va riance with the principle laid down in 
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53 ALL. 140. ” The learned Judge also referred 
to the case in 50 cal. 1004 3 and then referred to 
the two cases of the Lahore High Court which 
I have noticed. The case, however, was, in my 
opinion, correctly decided on the facts. As 
Chiragh was found to have induced the girl 
to go to his house and the other two accused 
took her to Lahore in accordance with this sug¬ 
gestion and therefore “no reasonable person can 
doubt that all three were in a conspiracy in 

order to make money out of this girl by getting 
her married.” s 55 

It is only necessary to refer to the case in [Go- 
bmda Chandra v. Emperor] 5 Pat. L. j. ii 1 ! where 
a Division Bench of this Court considered the 
meaning of the words ‘in the same transaction’ or 
m the course of the same transaction’ as they ap. 
pear m s. 239, Criminal P. C. In that case the first 
accused seized the woman with the intention of 
forcibly having sexual intercourse with her and 
was attacked by her husband, and the second 
and third accused thereupon appeared and 

S U ted f he hu f band ‘ AU the3e accused were 

hi f Pr0 ° f that th ® three accused were acting for 
y i l C ° mm0n . pdr P ose in execution of a common 

* i eS,g11 ’ a > omt ttial illegal. On a review of 
■these authorities, I am of opinion that it cannot 

i® h^ as a matter of law that the offence of 

18 a continuing one. The question will 
let! J have to be decided on the facts of each case. 

fJ [14] U , I “ the P rese “t case the learned Judge 

Li * b ° Ug A h , t , * hat as ‘he offence was a continuing 
? ne > Adh ‘ k and Domi s h ou l<l he tried together 
tbe offe “ce of abetment of the abduction of 
Mt. Sundari. But the abetment set out in the 
:1 . charge is not borne out by the accusation as I 

'J .J a / 6 Sh0wn above fE0 “ the commitment order. 

ihe i Prosecution must make up its mind whether 
ed on the facts to be alleged for a proper charge of 
(8) * abetment the abduction can be said to be a con- 

* firming one in this case. This will be considered 
i.l af and when a further trial is launched. I have 
tai also shown above that a number of charges 

fj tTz ,i agam3t , S ° me ° f the accused a re not 

1 J t 6 been fra “ ed - further, the charges are em- 
L rassmg and the Public Prosecutor does not 

‘J, a S r to hav ® devoted any serious thought to 
'L T the al l e g a tions before he pro- 

* Ct „ frame T 80 many char § es against so 
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are, therefore, set aside leaving it open to the 
prosecution to proceed against any or all or 
such of the accused jointly or severally as they 
may be advised upon properly framed charges. 
The appeal is allowed and the convictions and 
sentences of the appellants are set aside and 
they are directed to be set at liberty at once. 

[15] Beevor J. — I agree and have nothin* 
to add. ° 

N.S./d.h. Appeal allowed . 
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a » d embarrassed in their 
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j * V * wiAu cuiuarrassea in their 
def nc e and without pronouncing any opinion 

J t mu8 ? hold ^t the joint trial 


A iii ; -- juinc trial 

of the accused was illegal in the circumstances 
n^lg-^ThgjonTOtioiiB of the appellants 
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Agarwala and Bennett JJ. 

Awadh Singh and others —Petitioners v. 

jumper or. 

on C i r im in wV ReV ’ Nos - 1437 and 1457 of 1945 . Decided 

on 11th February 1946, from order of Sessions Judge 
Mongkyr, D/- 11 th September 1945. 6 ’ 

(a) Criminal P C. (1898), S. 154-Inconsistency 

anrt W h^ n *'5* mformatl °n report by complainant 
outh) t ,fV rlal - Prosecution witnesses 

*° be as ^ ed to explain in examination-in- 
chief-No weight can be attached to failure of 

point Ce *° cross ' examine complainant on the 

The lack of any cross-examination of the prosecution 
witnesses as to a fact within their knowledge] which the 

i° establ ‘ sh ' ! E properly a matter of com- 
a “ d ,nte rence; but there is no obligation on the 

ease for th 7 oross - exam ' nat ><»>. to fill in a lacuna in the 
case for tbe prosecution. rp ara 3 -j 

When there is an inconsistency between the fard 
baya n attached to the first information report made 
- 8 - b y. the complainant and his evidence given 

ses shonld Vl ‘\ a a maUer Which the Prosecution wi°tnes“ 
ses should be asked to explain in examination-in-chief 

and no great weight can be attached to the failure of 
mini 6 ““ ° eross - exami ne the complainant on the 

p c‘: p. c ._ « 

(’46) Chitaley, S. 154, N. 9. 

P ' C ‘ (1898), S. 530-Words “his 
P ( ,°“ edln 8 a ln . connection with trial for separate 
offences—Meaning of—Accused properly charred 

Tarh Sepa y ate 0 f lenc esin one trial-Conviction upon 
each constitutes separate conviction—Invalidity of 

not SK e r dS affeCting ft alone d °- 

ofiences'iu onTtria,T 5 "' 7 ° harged withtw0 se P arata 
cnees m one trial, his conviction upon each must 

constitute a separate conviction, and the invalidity of 

one conviction upon grounds which affect that convic- 

vietinn ft CaDn °J u aSeCt 0r invalidata ‘ ba other con- 

ts any ILrT ^ SaId that 111 such a casa t b “e 

sLfuJ ? neeessa ry prejudice to the accused as 
tfon lnd Jl it t ‘- C \ DeCeS » S 1 arily invalidate ttre other con vic- 
n°shed Ll 13 ^ tha f l SU ° h a case is t0 bedisting- 

affeets .imi” 1 ° a£e ^“wjoinder which necessarily 

If in th r and ’ therefore, all the convictions, 
if, m the particuh!- circumstances of any such case 

be shown, the appellate or revising Court has 
jurisdujtion to put the matter right. rp ara 4-1 

S 420 in flno oHr.^ U c ° ar ges, the conviction under 
not vitiated h nn t b tf ° f an y al| egation of prejudice, is 

jur sd etioI to trv S^ that lhe Ua § istrate bad a ° 

beinn wiHfin 4 thl 7 ^ ° ffenCe under S - 366 the sa “e 
S® “f ™ t 1 tbe exclusive jurisdiction of the Court of 

Session. In such a context the words “his proceeding” 
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in S. 530 must be taken to refer to what has gone 
before, that is to say, to the procceedings in respect of 
which the Magistrate was not empowered by law, and 
are not in their plain and ordinary meaning to be 
construed as embracing any other proceeding or procee¬ 
dings. Therefore, they would refer to the conviction 
under section 36G, but not to the conviction under 
section 420, Penal Code. [Para. 4] 

Cr. P. C. - 

(’46) Chitaley, S. 530, N. 8. 

(c) Criminal P. C. (1898), S. 235 (1)—Joinder of 
charges under S. 420-and S. 366, Penal Code held 
authorised by S. 235 (1) — That Magistrate had no 
jurisdiction to try charge under S. 366 does not 
render joinder improper. 

Where the case for the prosecution is that the 
accused had kidnapped the girl for the purpose of 
passing her off as the daughter of one of them, and 
marrying her to the complainant in return for a 
payment of a certain amount (Iis. 2000) a series of 
acts is alleged against the accused, in the course of 
which both the offences of kidnapping and of cheating 
were committed. These acts all form part of the same 
transaction and the joinder of the charges under Ss. 420 
and 366, Penal Code is, therefore, authorised by 
section 235 (1), Criminal P. C. [Para. 5] 

The fact that the Magistrate who tried the charges 
under Ss. 420 and 366, Penal Code had no jurisdiction 
to try the charge under S. 366 does not render the case 
as one of misjoinder of charges. [Para. 5 ] 

Cr. P. C— 

(’46) Chitaley, S. 235, N. 2, Pt. 28. 

(d) Criminal P. C. (1898), S. 530—Word “procee¬ 
dings” in connection with joint trial does not 
necessarily mean trial as a whole. 

The word “proceedings” in S. 530 in connexion with 
joint trial of several accused does not necessarily mean 
the trial as a whole and an illegality which vitiates the 
trial of one joint accused does not necessarily vitiate 
the trial of the remaining accused : 28 L.R.Ir. 36, Bel. 
on; (’38) 25 A. I. It. 1938 Lah. 216, Dissent. [Para. 4] 

Cr. P. C.— 

(’46) Chitaley, S. 530, N. 8. 

Lai Narain Sinha and Tribeni Prasad Sinha f in 
No, 143?) and B. M. Rai and Tribeni Prasad Sinln 
(in No. 145?) —for Petitioners. 

Government Pleader— ion the Crown. 

Bennett J. —The three petitioners in these 
revisions, Awadh Singh, Muso Singh and Ram- 
khelawan Singh were tried jointly, with two 
other persons, Ramgulam Singh and Misri Kahar, 
by Mr. H. N. Singh, a Magistrate of the 
First Class, of Monghyr, upon two charges, 
the first under section 420/34 and the second 
under section 366/34, Penal Code. The learned 
Magistrate acquitted Ramgulam Singh and 
Misri Kahar but convicted the three petitioners 
upon both the charges, and upon the conviction 
under s. 420/34 sentenced Muso Singh to two 
years’ rigorous imprisonment and to pay a fine 
of Rs. 500 or in default to rigorous imprison¬ 
ment for five months, and Awadh Singh and 
Ramkhelawan Singh to one year’s rigorous im¬ 
prisonment each and to pay a fine of Rs. 300 
each, or in default three months* rigorous im- 
prison merit each. The learned Magistrate said 
that he did not deem it necessary to pass any 
separate sentence under section 366 / 34 , 
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On appeal the learned Seseions Judge affirmed 
the convictions and sentences under S. 420/34 but 
set aside the convictions under S. 366/34, upon the 
ground that the charge under S. 366 is within the 
exclusive jurisdiction of the Court of Session. 

[2] The case for the prosecution was as follows: 
The’complainant, Badri Singh, is a resident of vil¬ 
lage Kajur, Police-station Atri of the district of 
Gaya. The petitioners Muso Singh and Ramkhela¬ 
wan Singh are residents of village Jaitpur, out-post 
Lakhiserai, district Monghyr, and the petitioner 
Awadh Singh is a resident of village Hardhanbigha 
said to be adjacent to Jaitpur. The Nanihal of peti¬ 
tioner Awadh Singh is in the complainant’s village. 

It w T as alleged that the complainant, who i 3 
about 48 years of age, was anxious to get married 
and that a few days before the occurrence! 
Awadh Singh, Muso Singh and Ramkhelawan 
Singh came to the complainant’s village and 
arranged that the daughter of the petitioner 
Muso Shingh should bo married to the com¬ 
plainant on payment of Rs. 2000, that subse¬ 
quently the complainant sent Chhedi Hajam to 
the petitioner Muso Singh to fix the date of the 
marriage, that this having been arranged the 
complainant went to Burhee with a party 
consisting of Bano Singh, Mathur Singh, Chando 
Singh and others, that Muso and Awadh came 
to the Dharmshala at Burhee and suggested that 
the marriage should be performed in an open 
field, that the complainant and his party 
objected and it was then arranged that the 
marriage should take place, and that it did take 
placo that evening in the Thakurbari of Tula 
Das with a girl of thirteen years of age in the 
presenco of the three petitioner's and the 
members of the Barat, that subsequently the 
complainant gave Rs. 2000. to Muso Singh at 
the railway-station at Burhee in the presence of 
the three petitioners and the members of the 
Barat, that shortly afterwards the complainant 
learned from one Palo Singh that the petitioner 
Muso Singh had no daughter of his own and 
that the girl in question was a Sonarin of 
Monghyr, that the complainant being a Brahmin 
felt he had been grossly deceived and cheated, 
and that after an unavailing search for the 
accused persons a first-information report was 
lodged on the next day by the complainant in 
the Burhee boathouse. 

As the convictions under s. 366 / 34 , renal 
Codo have been sot aside by the learned Sessions 
Judge, I do not need to go into the facts con¬ 
cerning the alleged kidnapping and identity of 
the girl. No point was taken before ns that the 
learned Magistrate was not fully justified in 
finding, as he did, that the girl was not a 
daughter of the petitioner Muso Singh and w&a 
by caste a Sonarin. 
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[3] In the fard-beyan attached to the first- 
information report which was made and signed 
by the complainant, the only mention of the 
petitioner Awadh Singh is that about a month 
previously he had come to the complainant’s 
village in company with Muso Singh, Ram¬ 
khelawan Singh and Ramgulam Singh. At the 
trial the complainant having stated the fact of 
the petitioner Awadh’s arrival at his village in 
•company with Muso Singh, Ramkhelawan Singh 
and Ramgulam Singh, said that they gave out 
that Muso Singh had a daughter whom he 
wanted to get married, that he sent Chhedi to 
the petitioner Muso Singh and Awadh Singh to 
fix the date of the marriage and that Chhedi 
returned with a letter (Ex. l) fixing the date of 
the marriage. Rajo Singh (p. \v. 2 ) stated in 
general terms that Muso, Awadh, Ramkhelawan 
and Ramgulam came to the village and arranged 
to marry Muso’s daughter to the complainant 
on payment of Bs. 2000 and that at the com¬ 
plainant’s request he wrote letters for the peti¬ 
tioner Awadh Singh and the petitioner Muso to 
fix a date for the marriage. In cross examination 
fie stated that during the negotiations the com¬ 
plainant talked with the petitioner Muso Singh 

fu ^ 11e learnt later from the complainant 

that the price demanded for the girl was originally 

greater than Bs. 2000 . It seems to follow that 
this witness, although present with the complain¬ 
ant, did not himself hear the actual negotia. 
tions between the complainant and the petitioner 
Muso Singh. It would seem, therefore, not by 
any means impossible that the petitioner Awadh 
bmgh was m the same position as this witness 
and also did not hear the actual detailed 

negotiations Chhedi Hajam (p. w. 4 ) stated 

that Badri Singh sent him with two letters to 
the petitioners Muso and Awadh Singh and that 
he got a reply from them jointly and brought 
it back and gave it to the complainant. The 
letter said to have been brought by Chhedi 
Hajam was produced and contains no mention 
of the petitioner Awadh Singh, and purports to 
emanate solely from the petitioner Muso Sin<di. 

I wo witnesses, Benares Singh (p. w. 7) and 
bhyam Marandi (p. w. 11 ), both members of 
the Barat, deposed that after their arrival at 
Burhee, Muso Singh and Awadh Kishore Singh 
came to the Dharamshala and suggested that 
the marriage should take place in an open field, 
but that they objected and that later Muso 
bingh came and said that the marriage would 
be celebrated in the Thakurbari of Tulsi Das. 

, 6 Wlto l 6ssea depose that the marriage took 
Place m the presence of Muso Singh, Awadh 
bingh, Ramkhelawan Singh and Ramgulam 

i- “ft ' ii com Pl a ' nal:l t was cross-examined as 
to the alleged presence of Awadh Singh at the 
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marriage and at the time of the payment of the 
money, and he stated that he did tell the police 
that Awadh Singh was then present. The Sub- 
Inspector (p. w. 9), however, said in evidence 
that the complainant did not say anything to 
him beyond what was in the fard-beyan, and 
that the complainant did not tell him that 
Awadh Singh was present at the time of the 
payment of the money, or that Awadh Singh 
had come with Muso Singh to fix the marriage. 
P. W. 11 , Shyam Marandi, said that prior to 
the departure of the Barat from village Kujur, 
he had suggested to the complainant that he 
should have the girl inspected, but that the com¬ 
plainant had replied that he had confidence as 
Awadh Singh was the relation. 

Now, if the complainant had really relied 
upon and had confidence in Awadh Singh in 
the matter, and if Awadh Singh had, as the wit¬ 
nesses stated, been present and a party to the 
preliminary negotiations, had come with Muso 
Singh to propose that the marraige should take 
place in an open field, had been present at the 
marriage and, again, at the payment of the 
money, the complainant’s suspicion and wrath 
must immediately have been directed against him, 
at least as much as against Muso Singh and, more 
so than against either Ramkhelawan Singh, or 
Ramgulam Singh, and that being so, it is almost 
inconceivable that he would not have named him 
with the other three as one of the persons who had 
been a member of the conspiracy to cheat him. 

It is true that there was no specific cross, 
examination of the complainant on the point, 
but I do not attach any great weight to this! 
The lack of any cross-examination of the pro¬ 
secution witnesses as to a fact within their 
knowledge, which the defence seek to establish, 
is properly a matter of comment and inference; 
but there is no obligation on the defence, by 
cross-examination, to fill in a lacuna in the case 
for the prosecution. The inconsistency between 
the fard-beyan and the evidence given at the 
tiial was a matter which the prosecution-wit¬ 
nesses themselves would properly have been 
asked to explain, in chief. Not only were they 
not asked to do so, but neither the learned Magis- 
rate nor the learned Sessions Judge appears to 
have directed his attention to this glaring incon¬ 
sistency in the case for the prosecution. It seems 
to me impossible to say that their decision might 
not have been affected had they done so, the 
more especially as the learned Magistrate ac- 
qui ted Ramgulam Singh because of the possi¬ 
bility that he had been falsely implicated by the 
prosecution witnesses. In these circumstances, 
here appears to me to have been such a clear 
miscarriage of justice in the case of petitioner 
Awadh Singh as to justify interference with his 
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conviction upon revision under S. 439, Criminal 
Procedure Code. 

I am, therefore, of opinion that on the mate¬ 
rials on the record there was a reasonable doubt 
as to the guilt of the petitioner Awadh Singh, of 
which he should have been given the benefit. 

[ 4 ] In the case of the petitioners Muso Singh 
and Kamkhelawan Singh, no point as to any 
such miscarriage of justice was taken on their 
behalf, but it was contended that S. 530, Criminal 
P. C., operates to render the whole trial void, 
that as the learned Magistrate had no jurisdic¬ 
tion to try a charge under S, 3GG, Penal Code, 
the trial of the charge under S. 420, Penal Code 
was also vitiated, and it was not, therefore, open 
to the learned Sessions Judge merely to set 
aside the conviction under S. 3GG, Penal Code 
and to leave affirmed the conviction under 
S. 420. The material words of S. 530, Criminal 
P. C., are: 

“If any Magistrate, not being empowered by law 
in this behalf, does any of the following things, 
namely : . . . . 

(p) tries an offender; .... his proceedings shall bo 
void.” 

In my opinion, the ordinary, plain and gramma¬ 
tical meaning of those words is inconsistent with 
the contention put forward on behalf of the two 
petitioners. The word “proceeding” where used 
in a statute dealing with legal procedure ordi¬ 
narily means a step in an action or a trial, and 
in their context here the words “his proceedings” 
must, I think, be taken to refer to what has 
gone before, that is to say, to the proceedings in 
respect of which the Magistrate was not em¬ 
powered by law, and are not in their plain and 
ordinary meaning to be construed as embracing 
any other proceeding or proceedings. On this 
view, therefore, they would refer to the convic¬ 
tion under s. 3GG, but not to the conviction under 
S. 420, Penal Code. 

Is there any reason why the words of the sec¬ 
tion should not be given their plain and ordinary 
meaning ? It was argued on bohalf of the peti¬ 
tioners that the words “his proceedings” must 
be understood as meaning the trial as a whole, 
on the ground that the trial is one and indivisible 
and must therefore, if avoided at all, be avoided 
m its entirety. In support of this contention, 
learned counsel for these two petitioners referred 
to the case in [Pokhar Das Ganga Ram v. 
Emperor] a 1 . r. 1933 Lah. 21G. 1 In that case, 
t je learned Sessions Judge had, as it was held 
illegally, dispensed with the presence at the trial 

s one oufc of eight accused who were tried jointly 
tor offences under ss. 302 and 307, Penal Code 

and on appeal, it was hold that not only was the 
tual a nullity so far as the absent accused was 
^ceni ed, but also in the case of the remaining 
• ( 38) 25 A. I. R. 1938 Lah. 21G (217): 174 I. C. 422. 


• seven accused, six of whom had been convicted 
and one acquitted by the learned Sessions Judge. 
The material portion of the judgment of Young 
C. J. reads as follows : [A. I. R. 1934 Lah. 216]. 

“The learned Advocate-General sought to ignore the 
fact that Khem Chand had been tried with his co¬ 
accused: and argued that the trial should be treated as 
the trial of the other seven accused, the inclusion of 
Khem Chand being ignored : that the trial of each 
accused was a separate trial, and that eight trials were 
actually conducted at the same time. No authority for 
any such view of a joint trial was cited to us. 

In the absence of such authority, we are constrained 
to hold that a joint trial is a single trial and cannot be 
considered as a separate trial of each person accused: it 
is one and indivisible. It follows, we think, that an 
illegality which vitiates the trial so far as one of the 
accused is concerned, prevents the trial from holding 
good in respect of the remaining accused.” 

Authority on the point appears to be scanty; 
but in the Irish case [Ex parte Dalton] 28 
L. R. ir. 36 2 the judgment of Palles C. B., whose 
opinion is always entitled to the greatest respect, 
and whose judgment was concurred in by two 
other Judges, shows there is by no means any 
general consensus of opinion that an illegality 
which vitiates the trial of one joint accused 
necessarily vitiates the trial of the remaining 
accused. In 28 L. R. Ir. 3G 2 a number of persons 
were prosecuted jointly before a Court of Sum¬ 
mary Jurisdiction for having taken part in an 
unlawful conspiracy to induce the tenants upon 
a certain estate not to pay their rents. During 
the trial two of the accused, who had been' 
admitted to bail, left the country. The Justices 
convicted a number of the accused including the 
two who had left the country. Upon an applica¬ 
tion for a writ of habeas corpus , it was held that 
it was competent for the Court to proceed with 
the trial notwithstanding the absence of two of 
the joint accused and to convict the remaining 
accused. For the purposes of his judgment, the 
learned Chief Baron whilst carofully refraining 
from expressing any decided opiuion thereon, 
assumed that the conviction of the two absent 
accused was invalid and then went on to say : 

“Were the offence here one capable of being commit¬ 
ted by a single individual the case would bo quite clear. 
In such a case the conviction of two upon a charge 
against the two jointly should be treated as the separate 
conviction of each, and the invalidity of the separate 
conviction of one, by reason of his not having been 
present at the time of the conviction, could not in¬ 
validate the conviction of the other.” 

This view is quite inconsistent with the pro. 
position that the trial is ono and indivisible. 
Where a person is properly charged with two 
separate offences in one trial, his conviction upon 
each must constitute a separate conviction, and 
there seems no reason in principle why the 
invalidity of one conviction upon grounds which 
affect t hat conviction alone should affect or 

2 . 28 L. R. Ir. 36. 
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invalidate the other conviction. It cannot, in 
my opinion, be said that in such a case there is 
any such necessary prejudice to the accused as 
ishould in justice necessarily invalidate the other 
conviction, and it is here that such a case is to 
be distinguished from a case of misjoinder which 
necessarily affects all the charges and, therefore, 
all the convictions. If, in the particular circum’ 
stances of any such case, prejudice be shown, 
|the appellate or revising Court has certainly 
jurisdiction to put the matter right. No prejudice 
to any of the petitioners has even been alleged 
in this case. Indeed, it is only from an accession 
to the contention of the petitioners that prejudice 
in this case might flow, since if the whole trial 
be vitiated, those of the accused who were 
acquitted by the learned Magistrate, may well 
be liable to stand their trial again. That being 
so, I can find no adequate reason for extending 
the wordings of s. 530, Criminal P. C, beyond 
the scope of what appears to me to be its 
ordinary, plain and grammatical meaning.; 

[5] It was further contended on behalf of 
these two petitioners that there was a mis- 
joinder of the charges under Ss. 366 and 420, 
Penal Code, firstly, because their joinder was 
contrary to S. 233 and was not authorised by 
S. 235, Criminal P. C., and secondly, because one 
charge within the jurisdiction of the learned 
Magistrate had been joined with another charge 
outside his jurisdiction. In my opinion, there is 
no substance in either of these contentions. The 

case for the prosecution as reflected in the charges 

'themselves was that the accused had kidnapped 
e girl for the purpose of passing her off as the 
aug ter of one of them, and marrying her to 
e complainant in return for a payment of 
;Rs. 2000 . So stated, it is perfectly obvious that 
a series of acts was alleged against the accused, 
in the course of which both the offences of 
'dnappmg and of cheating were committed, 
and that these acts all formed part of the same 
transaction. The joinder of the charges was, 
erefore, clearly authorized by s. 235 (l). 
Criminal P C. The second contention appears 
to me to rest upon a misconception. The charges 
were properly joined, but the learned Magistrate 
had no jurisdiction to try one of them. That is 
not a case of misjoinder at all, and the eonten. 
tion is merely another way of stating the main 

referred 011 ° £ 3urisdiction ’ to whieh 1 have above 

In the result, therefore, I would allow the 
pplication of the petitioner Awadh Singh, set 
aside his conviction and sentence and direct that 
he be acquitted and discharged from his bail 
bond I would, however, reject the application 
of the other two petitioners, Muso Singh and 
Bamkhelawan Singh, who must now surrender 


Udit Nabain Singh v. Emperor (Meredith J .) 


Patna 27 

to their bails and serve out the remainder of 
their sentences. 

Agarwala J. — I agree. 

GN * Order accordingly . 

A. I. R. (34) 1947 Patna 27 [C. N. 9] 

Meredith and Bennett JJ. 

Udit Narain Singh and others — Appel¬ 
lants v. Emperor. 

Criminal App. No. 436 of 1945, Decided on 24-1-1946 
D/- m 28- 0 6n945 Of Add *‘ Sessions Jud S e > Bhagalpur,’ 

Pena! Code (1860), S. 149 - For constructive 
liability under section, commission of offence by 
some member in prosecution of common object is 
necessary—Assembly armed with deadly weapons 
semng out with intention of assaulting^ man - 
Commission of murder by one member beyond 
common °b 3 ect Other members held could be 
convicted of grievous hurt even though they did 
not participate in murder. y 

The prerequisite for constructive conviction for any 
offence under S .149 is the commission of that offence 
y some member of the unlawful assembly. S. 149 
does not say that there must have been auy substan¬ 
tive conviction of the principal before other members 

that b thp°nff rUCti f elyh t ldgUiIty - Ifc merel ? lays down 
that the offence for which they are convicted must 

ave been committed. Once the Court can find that an 

offence has been committed by some member or 

members of the unlawful assembly in prosecution of 

th e common object, then whether the principal offender 

thp tf C °fi! icted ° r not > u P° n the plain wording of 
the section the other members may be constructively 

convucted of that offence, provided they are found to 

have had the necessary intention or knowledge. 

a n !°j- Sets out arraed with numerous deadly 
wH4?ti DS * n ^ d,n S s Pears, axes and bows and arrows 7 
with the deliberate intention of assaulting a man each 

member of the mob must be taken to °havT reahsed 
pro f cut ! OQ of the common object it was 

Dayalm03t certain * that at least grievous hurt 
which is the natural result of the use of such weapon ’ 

uld be caused. If m such a case one of the members 

nfw asse “ bl y commits a murder by a spear wound the 
other members can be constructively held guilty of’the 
offence of grievous hurt under S. 326 even thrJLh n 

tko^lTtbe der f r S bey r the object and* 1 even 

tlioii h the other members did not participate in tho 

"23 A 1 iDiUCieS t0 P-o- 

s 'st? 5 ifr P pX£ s ‘ n,t 

G ’S Jw 

Meredith J. — This is an appeal by 12 per¬ 
sons who have been convicted and sentenced 

thfu sections’ of the Penal Code by 

the learned Additional Sessions Judge, Bha^al- 
pur, in connection with a case of rioting whieh 
occurred on the afternoon of the 25th October 
1 M4, in village Bahadur Singh Chakla Dakhin. 
wan situated within the jurisdiction of Madhi- 
pura police station and five miles from the 
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than a headquarters. Thirteen persons were on 
trial before the learned Judge, but one was 
given the benefit of the doubt, as his name did 
not appear in the First Information Report. 

[2] Of the appellants Nageshwar Singh has 
been convicted under S. 302, Penal Code for the 
murder of one Shivadhin or Sbivadhari Singh, 
and has been sentenced to transportation for life. 
He has further been convicted under S. 148 of 
the Code, and sentenced to three years’ rigorous 
imprisonment to run concurrently, and he has 
also been convicted under S. 326 of the C’ode read 
with S. 149 but without separate sentence. 

[3] The appellant Udit Narain Singh has 
been convicted under S. 326 of the Code read 
with S. 109, and sentenced to seven years’ rigorous 
imprisonment. He has also been convicted under 
S. 826 read with s. 149, and sentenced to five 
years’ rigorous imprisonment, and under S. 147 
of the Code and sentenced to two years’ rigorous 
imprisonment. All these sentences are to run 
concurrently. 

[4] The appellant Laldhari Singh has been 
convicted under S. 147, and sentenced to two 
years’ rigorous imprisonment, and under S. 326 
read with S. 149, and sentenced to three years’ 
rigorous imprisonment. These sentences are to 
run concurrently. 

[5] The appellants Dasrath Singh, Acho 
Singh and Kishori Singh have been convicted 
under S. 14S and sentenced to three years’ rigo¬ 
rous imprisonment, and under S. 326 read with 
S. 149 and sentenced to five years’ rigorous 
imprisonment. Here again, the sentences are to 
run concurrently. 

[6] The remaining appellants, namely Ram- 
dhari Singh Jamuna Singh, Kedar Singh, Fulo 
Singh, Kokai Singh and Saudagar Singh have 
been convicted under s. 147 of the Code and sen¬ 
tenced to two years’ rigorous imprisonment, and 
under S. 326 read with S. 149 and sentenced to 
five years’ rigorous imprisonment, here again 
the imprisonment being made concurrent. 

[7] The prosecution case was as follows. In 
1343 Fasli (1936) Munshi Mandar (p.w. 6) took a 
nine years lease by a registered kabuliat of 
about 56 bighas of land in the village mention¬ 
ed. Pie appointed the murdered man, Shivadhin 
to look after his cultivation, and besides a small 
monetary remuneration gave him 4j bighas of 
land to cultivate on batai. This four and a half 
bighas comprised two plots, one of bighas 
and one of i£ bighas, the last mentioned plot 
being survey plot 91. The term of the kabuliat 
expired on 2nd September 1944 nearly two 
months before the occurrence, but there was an 
understanding with the landlord that Munshi 
Mandar could hold over, and in fact according 
to the prosecution he and his bataidars had 


held over and continued to cultivate. In plot 91 
Shivadhari in the month of asarh had grown 
paddy upon 5 kathas, and in the month of 
Bhado kurthi upon 2$ kathas , the rest of the 
plot being left fallow". 

[8] The appellant Udit Narain Singh, like 
all the other appellants, who are either his 
relatives or gotias , is a resident of village 
Bishunpur lying one mile south of Bahadur 
Singh Chakla Dakhinwari. He is a substantial 
man, having 500 bighas of cultivation in Bishun¬ 
pur besides lands in the village where the 
occurrence took place. The grazing in Bishun¬ 
pur was poor, and consequently Udit Narain 
Singh was in the habit of sending his cattle to 
graze in' Bahadur Singh Chakla Dakhinwari. 
There either owing to the carelessness or the 
unscrupulousness of his cow’herds the lands of 
Munshi Mandar were frequently grazed by the 
cattle. On the day before the occurrence four of 
his buffaloes damaged the crops of Munshi, and 
Shivadhin as his kamatia protested, beat the 
cattle, and threatened the cow r herds if such a 
thing happened again. Next day, 8 or 10 
buffaloes of Udit Narain’s were brought there, 
and grazed the paddy crops of Shivadhin in 
plot 91. Shivadhin seized the animals in order 
to take them to the pound. Immediately unarmed 
mob of 12 or 13 persons appeared, coming from 
the south with Udit Narain. Udit Narain many 
years before had had one leg amputated above 
the ankle. According to the prosecution, he came 
riding on a horse and carrying lathi. The rest 
of the mob, which comprised the other appel¬ 
lants, carried spears, axes, lathis , and one of 
them, Kishori, bow and arrows. They came up 
to Shivadhin, and ordered him to release the 
cattle. An altercation ensued, and then Udit 
Narain gave the order to assault him. Thereupon, 
all the members of the mob advanced towards 
the man, and Nageshw r ar drove his spear into 
his stomach, whereupon Shivadhin fell down. 
Shivadbin’s two brothers, Gouri Shankar Singh 
(p. w. 1) and Dhaneshwar Singh (P. W.4) and 
also a cousin Anirudh Singh (p. W. 2) were work- 
ing in their fields close by. They came up and 
protested, whereupon the mob assaulted them 
also. Gouri was assaulted by Acho Singh, Jamuna 
Singh aud Fulo Singh. Dhaneshwar was assaulted 
by Dasrath Singh, Ramdhari Singh and Kishori 
Singh, Kishori firing at least one arrow which 
struck him in the chest. Anirudh Singh w*as as¬ 
saulted by Kedar Singh, Kokai Singh and 
Saudagar Singh. All these men received only 
simple injuries, though a number of the injuries 
were caused by sharp pointed or cutting weapons. 
The arrow’ injury in Dhaneshw’ar’s chest was in no 

way serious, being only three-fourths of an inch 
deep. 
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[9] After the assault the mob went away, taking 
with them the buffaloes. Gouri arranged to have 
Skivadhin carried to the police station, but on the 
way he expired. The post mortem examination 
subsequently disclosed that the spleen had been 
slightly damaged by the spear, and the stomach 
had been perforated leading to some of its con¬ 
tents emerging into the body cavity. Death in 
the opinion of the doctor was due to shock and 
haemorrhage resulting from the wounds. There 
were no other injuries on Shivadhin’s person. 

[10] Gouri lodged his First Information at 5 
P. M., and in it he told the complete story as I 
have just narrated it, and mentioned the names 
of all 12 appellants. At the trial he gave evidence 
to the same effect, and his evidence was 
supported by that of three other eye-witnesses, 
namely,- Anirudh Singh (p. w. 2), Dkaneshwar 
Singh (p. w. 4 ) already mentioned and also an¬ 
other cousin Sarjug Singh (p. w. 5) who said he 
happened to be passing by that way to his own 
village, and saw the occurrence. In addition, 
Munshi Mandar (p. w. 6) gave evidence that 
though he did not see tho actual occurrence he 
heard the outcry, and he saw the mob going away. 
He recognized Udit Narain on horse back and 
ten others of the appellants. 

[ 11 ] The Sub-inspector visited the village in the 
couise of his investigation, and he has given very 
important evidence. When he inspected the 
alleged place of occurrence he found blood-like 
marks on the earth, kurthi plants and grass in 
the fields scattered over an area of about ten 
square yards partly on the ridge of the field and 
partly on that portion of it over which kurthi 
ciop stood. Near about the kurthi crop and over 
the area on which he found blood-like marks he 
found numerous marks of trampling. There was a 
footpath running through the field, and on the 
southern portion paddy was standing. He found 
paddy crop to the south of the footpath grazed 
at two places, one on the south-western side and 
the other on the western covering an area of 
about 25 square yards in all. He also found 
numerous hoof marks of cattle in the grazed 
portions of the paddy field. In another paddy 
field at a distance of about 50 yards to the north¬ 
west of this grazed field he found marks of graz¬ 
ing covering an area of about 10 square yards. He 
prepared a sketch map showing all these grazed 
areas According to Gouri the last mentioned 
was the place where the grazing had been done 
m Munshi Mandar’s field the day before the 
occurrence. The Sub-Inspector sent off to the 
Chemical Examiner the earth which he had 
scraped up, as it appeared to be blood-stained 
and also an arrow which had been picked up at 
the spot and made over to him. The Chemical 
Examiner found blood both upon the earth and 
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upon the arrow, and the report of the Imperial 
Serologist was to the effect that the blood was 
human blood. 

[12] The appellants put forward no positive 
case. They did not attempt to explain how in 
fact Shivadhin had been killed if he was not 
killed in the manner alleged by the prosecution, 
nor did they examine any defence witnesses. They 
contented themselves with criticising the prosecu¬ 
tion case and the evidence on various grounds. 
In the first place, they contended that neither 
Munshi Mandar nor Shivadhin were in posses¬ 
sion of the leased land. This theory seems to be 
based merely upon the fact that the terms of the 
kabuliat had expired before the occurrence. In 
fact, however, the contention does not merit 
serious consideration. In argument before us, it 
was suggested that the old tenants of the land, 
which had been sold up for arrears of rent years 
before, were in possession, and it was sought to 
put in certain receipts before us as additional 
evidence to establish that fact. If such receipts were 
genuine and had been in existence at the time of the 
trial, there was no good reason why they should 
not have been put in evidence then. We, there¬ 
fore, considered that there were no grounds for 
allowing the application. In fact, a perusal of 
the written statement, which is a lengthy one, 
shows that at the trial the appellants never sug¬ 
gested that the old tenants were in possession. 
They never referred to the question of what per¬ 
sons were in possession, much less mentioning 
any names. Nor, as I have said, was any evi¬ 
dence whatever led to establish the contention, 
though it would of course have been quite easy 
to examine the landlord if there was anything 
in their case that Munshi Mandar had not held 
over. Moreover, if there had been any dispute 
between Munshi and the old tenants one would 
expect if a false charge were brought it would 
have been brought against those old tenants, and 
not against the appellants. The crops which stood 
upon the land cannot but have been grown by 
Munshi Mandar and Shivadhin, because they 
were sown in July and Agust before the expiry 
of the kabuliat at a time when certainly other 
persons would not have been allowed to grow 
crops upon the land. I am satisfied that the crops 

had been grown by Shivadhin and Munshi, or 
his bataidars. 

Secondly, the prosecution case was chal- 
enged on the ground that the witnesses were all 
interested. It is a fact of course that all the eye¬ 
witnesses were connected with the murdered man. 
J-hat, however, is not a ground in itself for re¬ 
jecting their evidence, and in fact these witnesses 
are very strongly corroborated by what the Sub- 
Inspector found on the spot and also by the 
medical evidence. The point most strongly urged 
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for the defence was that the Rajputs of 
Bishunpur were divided into two parties. There 
had been constant cases between these parties, 
and Shivadhin belonged to the party which was 
opposed to Udit Narain who himself was the 
leader of the other party. A number of judgments 
were put in to establish that there had been 
previous cases, and it was suggested that the 
case against the appellants had been got up by 
the members of the opposite faction, and if the 
witnesses were not members of that faction they 
had been got at. The circumstances, however, do 
not at all support this theory. Gouri Singh was 
closely questioned on the point, and he said that 
4 or 5 years back the Rajputs of Bishunpur 
were divided into two parties. Udit and his 
brother Jagat were the leaders of one party and 
the other party was led by the sons of Debi 
Prasad and Tarni Prasad. But he added that 
about 4 or 5 years ago the differences bet¬ 
ween the parties were settled, and there had 
been no bad feeling in recent years. Moreover, 
when there had been party faction he was in the 
party of Udit. There is nothing on the record to 
contradict Gouri’s statement that he had been a 
member of Udit Narain’s party. He stated very 
emphatically that while 4 or 5 years ago there 
used to be cases frequently between the two 
parties, he was always in the party of Udit. Mr. 
Sri Narayan Sahay, who has argued the case 
for the appellants, referred to a judgment put 
in, in which one Pampal Gope had been com¬ 
plainant, and he contended that this showed that 
Gouri was not in the party of Udit. Gourih 
had said that one Pampal Gope had brought 
a case against him and Dhanu Sing about 
4 years back, but he said Pampal was never 
a servant of Udit. A perusal of the judgment 
in question supports his evidence because 
it appears that the defence in that case was that 
the complainant Pampal was breaking the 
common ridge between the field of Buchi Babu 
which he (Pampal) had cultivated and the ac¬ 
cused s field. Admittedly Buchi Babu belonged to 
the party opposed to Udit Narain. It would 
follow from this that Pampal must also have 
been in that party, and consequently his oppo¬ 
nents Dhanesh war Singh and Gouri Singh, must 
have been in Udit's party. Apart from this, Mr. 
bn Narayan Sahay concedes that he has no 
evidence to show that there has been any case 
between the parties within the past 4 or 5 years. 

U3J It has not, therefore, been established 
that the witnesses, though connected together 
have any reason for animus against the ap.’ 
pollanfs apart from the present occurrence. 
Moreover, the circumstances of the case indicate 
hat there could hardly have been any oppor- 
tumty for the members of the opposite faction to 


get at them before they made their statements. 
The First Information was lodged very promptly, 
and it appears from the evidence of the Sub- 
Inspector that he forthwith examined Anirudh 
Singh, Dhaneshwar Singh and Munshi Mandar 
at the police station, as they had gone there with 
Gouri. Thus, the statements of all were promptly 
taken down, and had they changed their story- 
in Court they would certainly have been con- \ 
tradicted by their statements before the police. It 
appears to me that there was no opportunity for 
the opposite party to manipulate the evidence in 
this case, even if we assume that they desired to 
do so. 

[14] Further criticism was that it was men. 
tioned in the First Information that a number 
of villagers had come up, who were named, but 
they were not examined. Gouri had said that on 
the alarm raised, Munshi Mandar, Bunilal 
Mandar, Soukhi Hajam, Saleswar Singh, Sarjug 
Singh, Medni Singh, Thakur Mandar and others- 
had come up, and saw the occurrence. Of these, 
Munshi Mandar and Sarjug were examined. Mun¬ 
shi stated that Bunilal Mandar was on bad terms 
with him, and Gouri explained that Saleswar 
Singh was an uncle of the accused Nageshwar 
Singh; Medni Singh was an uncle of the accused 
Kokai Singh, and Thakur Mandar was a debtor 
of the accused Udit Narain Singh. This evidence 
was not contradicted, and it, therefore, appears 
that a good explanation was given for the non- 
examination of all the persons mentioned with 
the solitary exception of Soukhi Hajam. 

[15] It was further contended for the defence 
that the motive was inadequate, and the story 
improbable. I can see no improbability in the 
story. Mr. Sri Narayan Sahay argues that 
in cases like this when a man is killed the mob 
always runs away, and, therefore, the witnesses 
could not have been assaulted after the assault 
upon Shivadhin as they say. What he suggests 
does frequently happen, but it»cannot be asserted 
that necessarily it always happens. If the witnes¬ 
ses came up and protested, it is quite natural 
that the members of the mob, who had the cattle 
to take away and would hardly run away leav¬ 
ing them, would take action against the witnes¬ 
ses. It was further suggested that the witnesses 
could not have seen the occurrence owing to 
intervening rahar crops. With the exception of 
Gouri, however, none of the witnesses claimed to 
have seen the aotul grazing. They said they ran 
up on hearing the outcry, and then saw the 
cattle and what was going on. As for Gouri him¬ 
self, he did say he saw the grazing, but it was 
not clearly established that Gouri was in a posi¬ 
tion from which he could not have seen it. With 
regard to the motive, here was a case of a little 
man threatening the cowherds of a big man, and 




:ement*. 

'Onipilr, 

ie S i 
Anirnil' 


ere tri: q 

romfui 

ir stoij 
sen cg. 
xfc/i 
inityfe 
lens a 


isireto 


A.I.R 1947 

trying to take his cattle to the pound. It seems 
to me that the motive was quite adequate. 

[16] Having carefully considered the evidence 
I have formed the opinion that this case is a 
true one. I can find no reason for not accepting 
the evidence of the eye-witnesses, corroborated as 
they are by what the Sub-Inspector found. All 
the appellants were named in the First Informa¬ 
tion lodged very promptly, and each one of them 
has been identified by all four eye-witnesses. It 
is not at all unnatural that Udit Narain Singh 
himself would have led the mob to the place. The 
fact that he had only one leg-I should perhaps 
say one—would in no way prevent him from 
nding a horse as he was alleged to have done. 
The Sub-Inspector testifies that when he went 
to Udit Narain’s house he found a horse tied 
there, and he also found large numbers of cattle 
pegs, though significant enough there were no 
cattle. I consider all the appellants have been 
rightly convicted, and the questions which re. 

I its, aiS J What , are tbe P r °P er sections appli. 
i ifnt- cab e ’ and are the sentences just. 

[17] There can be no question with regard to 
jgiji Na § eshwar Sm § h - Hia conviction for murder is 
iijr ? , r * m . ly c .°. rrect ' and sentence of transpor¬ 
ts! £ tl0n / or llf ? waa the lea st sentence which could 

have been imposed. Mr. Sri Narayan Sahay 

with regard to the rest has strongly argued that 
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as they were specified in the charge, were to 
assault Shivadhin and to rescue the cattle. He 
urges that if s. 149 be applied at all it should 
only be in conjunction with s. 323. 

[18] I am not prepared to accept these con¬ 
tentions. It seems to me that when a mob sets 
out armed with numerous deadly weapons in. 
eluding spears, axes and bows and arrows, with 
the deliberate intention of assaulting a man each 
member of the mob must be taken to have 
realised that in prosecution of the common object 
>t was likely nay almost certain, that at least 

tow° US u Urt ’ WtlCh 18 ,he natura l result of the 
|use of such weapons, would be caused. The words 

used m a 149 in the second part are: “such as 

be members of that assembly knew to be likely 


to be committed in prosecution of that object 
he common object).” Can it possibly be said 
that people who go to assault with such weapons 
do not know that grievous hurt is a likely result? 
That is, in my judgment, putting the matter at 
its lowest, and I think that in such a case s 826 
at least is applicable, provided grievous hurt is‘ 
actually caused. It is true in the present C J! 
hat after Shivadhin had been speared, no one 
else touched him, but it must have been obvious 
to every member of the mob from the nature of 
the spear wound that he had in fact received a 
mortal injury and nothing further was necessarv 
to carry out their object. Certainly they us d 
moderation in assaulting the persons who came 
p, but no doubt by that time they were affected 
by fear of the consequences of what they had 
already done, and their anger and excitL e 
must have consequently abated. X0]t ement 

[19] There remains the legal questions p™ 

smee the decision of Varma® anf EowTa n d JJ 

JLmf, 1D P hagwat Si “S h v ' Emperor] 17 p ’lt 
350 t has been, so far as I am aware, the uniform 

practice of this Court in suitable case to conS 

he members of a mob of lesser offences than 

that which may have been committed bv the 
principal. Bhagwat Singh's case 1 so far as I know 
has been uniformly followed. But quite recently 
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directly for decision of this case. It, however, arises in¬ 
cidentally. 

That being so, the observations were obiter . 

[21] Speaking for myself, with the greatest 
respect, and with some hesitation, I think the 
argument of the learned Judges proceeded upon 
a fallacy, the fallacy being that murder and 
assault are mutually exclusive, and that if one 
holds that murder has been committed by the 
offender one must necessarily also hold that 
none of the lesser offences against the person 
have for that reason been committed in law 
though they may have been committed in fact. 

I agree that the prerequisite for constructive 
conviction for any offence under S. 149 is the 
commission of that offence by some member of 
the unlawful assembly. But, in a case like the 
present, I see no difficulty in holding that the 
lesser offences of hurt and assault were also 
committed. If a man commits murder by beat¬ 
ing a man to death, can it be said with reason 
that assault and hurt have not also been com¬ 
mitted? I think not. These are not mutually 
exclusive offences, but the lesser can be and fre¬ 
quently are included within the greater. True, 
in such a case the murderer is not convicted 
for any lesser offence, for obvious reasons. But 
S. 149 does not say that there must have been 
any substantive conviction of tho principal before 
other members can be constructively held guilty. 
It merely lays down that the offence for which 
they are convicted must have been committed. 
In my judgment, once the Court can find that 
an offence has been committed by some member 
or members of the unlawful assembly in pro¬ 
secution of the common object, then whether tho 
principal offender has been convicted or not, 
upon the plain wording of tho section the other 
members may bo constructively convicted of 
that offence, provided they are found to have 
had the necessary intention or knowledge. I can 
see no legal bar in the present case to the 
maintenance of tho convictions under S. 326 read 
with s. 149, and they were moreover, in my 
opinion, justified. 

[ 22 ] I turn now to tho question of sentenco. 
The sentence upon Udit Narain, which amounts 
to seven years, was not, in my opinion, unduly 
severe. He was tho man primarily responsible 
for the whole occurrence, the leader and the man 
who ordered the assault. In his case I see no 
ground for reducing the sentence. 

[23] With regard to the rest, taking into con- 
sideiation tho fact that none of them actually 
touched Shivadhin I thing a sentence of two 
years’ rigorous imprisonment under s. 826 read 
with s. 149 is sufficient. I would reduce their 
sentences accordingly, and the result will bo that 
m the case of those who have been convicted 
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also under S. 148 the total sentence will be the 
three years imposed under that section, while in 
the case of those sentenced to two years under 
S. 147, having regard to the other sentence being 
reduced to two years, two years will be the total 
imprisonment. 

[ 24 ] Subject to these modifications of sentence 
I would dismiss the appeal. 

[ 25 ] Bennett J.— I agree, and I would add 
the following observations. Our attention haa 
been drawn to two cases, [Ram Prasad Singh 
v. Emperor] l rat. 753 s and 24 Pat. 766 s in 
which it appears to have been held that where 
the principal offender in a case of rioting has 
been convicted of an offence the others cannot 
be held to have committed constructively an¬ 
other offence different from the offence found to 
have been committed by the principal offender. 
In a case where both the offence of which the 
principal offender is convicted and the other 
offences of which the other offenders are con- 
victed are all found to have been committed in 
prosecution of the common object of the unlaw- 
ful assembly, I think that those decisions are 
right. To hold otherwise would be to find that 
different members of the same unlawful assembly 
had two different common objects. That may 
not be impossible, but in such a case the matter 
for tho purposes of s. 149, Penal Code must be 
treated as if there were two separate assemblies. 

[26] But, in my respectful opinion, those 

decisions have no application to a case where the 
act or acts which constitute the offence of the so. 
called principal offender are either altogether 
outside the common object of the assembly, or, 
though done by him in purported prosecution of 
that common object, yet go beyond and exceed 
the common purpose. * 

[27] Thus, if seven persons set out, apparently 

unarmed and without any intention of causing 
hurt, to kidnap another and in the course of the 
kidnapping, one of them, enraged by the resis¬ 
tance of the victim, draw’s a revolver which he 
had concealed upon his person and kills the 
victim, he, as the principal offender, would 
properly be charged w’ith and convicted under 
s. 802 , Penal Code. The remaining offenders in 
such a case would properly be charged with and 
convicted of attempted kidnapping whatever 
their actual individual activity. In such a case 
if there were doubt as to the identity of the 
killer it W’ould be proper also to charge and 
convict the supposed principal offender of at¬ 
tempted kidnapping. vSi 

[28] Similarly, if it is clear that the common 
object of an unlawful assembly was to infliot no 
more than a particular grievous hurt upon 
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another person in circumstances where death 
was not the likely consequence and one of the 
members of the assembly, for purposes of his 
own, and in the course of inflicting the parti¬ 
cular grievous hurt, deliberately went beyond 
the common object and killed the victim, the 
killer would properly be charged with and 
convicted of murder, and the remaining members 
of the assembly with inflicting grievous hurt. 
Again, in such a case, if the identity of the killer 
were in doubt it would be proper also to charge 
and convict the supposed principal offender 
with inflicting grievous hurt. 

[29] In the case of each of the accused other 
than the principal offender, and in the alternative 
in the case of the principal offender, the Court 
in such a case has to ask itself two questions, 
namely, whether the particular accused was a 
member of the unlawful assembly with a parti¬ 
cular common object, and, secondly, whether in 
prosecution of that common object the offence 

was committed by 
him or by one of the other members of the 
assembly. In the last instance above given the 
Court would be bound to answer both those 
questions in the affirmative. It cannot seriously 
be argued that the causing of death does not 
tulhl the definition of “grievous hurt”. In so far 
as the principal offender has committed grievous 
hurt, the common object of the assembly the 
other members thereof must also be held con¬ 
structively to have committed that offence. In 
so far as the principal offender has committed 
murder and so gone beyond the common object, 
he and he alone is responsible. 


[30] The wording of s. 149, Penal Code, whe 

applied, as it must be, to the case of eac 

individual accused appears to me to be perfectl 

straightforward. In this case the learned Add 

tional Sessions Judge has convicted the principi 

offender, the appellant Nageshwar Singh, bot 

under s. 302, Penal Code and under s. 326 rea 

with s. 149, and has convicted the remainin 

appellants under s. 326 read with s. 149 . He ha 

stated his reason for this latter decision a 
follows: 

o ^o/u S q a p s tbe Gb , ar S e a F ainst a11 tbe aCGUSed UQ de 
S. 302/149, Penal Code, each case has to be judged o 

its own merit. Following the case in 17 P L T 350 

aud the unreported case in [Sidhu Gope v. Emperor 

Cn. Appeal No. 183 of 1945* from my own judmnen 

which has recently been decided by a Division Bend 

^ch C0U ‘Y Y ‘bat it is not°a case i! 

149 Penal Cndf h f Y* guUty Under S ‘ 302 

s! 326/149, Penal J ^ ^ b ° gU ^ Unde 

[31] The decision of this Court in the u 
cited, namely, 17 P. L. T. 350* as expressed 
thejudgment_of Rowland J., clearly tn™ 

***$% ( ’ 46) 
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upon its finding that there was no common 
object to commit murder and that the members 
of tbe unlawful assembly there in question could 
not have been taken to have been aware that a 
greater offence than the causing of grievous 
hurt was likely to be caused. The learned Ad¬ 
ditional Sessions Judge must, therefore, be taken 
to have come to a similar conclusion in this 
case in regard to the intention and knowledge 

of the members of the unlawful assembly here 
in question. 

[32] The facts in 17 p. l. t. 350 1 were at least 
as stroug against the accused as they are in this 
case, and he, therefore, had a strong precedent 
for what is after all an inference of fact. 

[33] I have no doubt that the accused in thi 3 
case must be taken to have been aware that at 
least grievous hurt would be likely to result in 
the prosecution of their common object. Once 
the case for the prosecution is accepted in sub¬ 
stance and, for the reasons given by my learned 
brother, I think it must be accepted, it is clear 
that, the convictions under Ss. 147 and 148 res¬ 
pectively of tbe Code must stand. It is equally 
clear that the appellant Nageshwar Singh was 
properly convicted under S. 302 of the Code. Iam 

therefore, of opinion that all the convictions 
should be confirmed. 

[34] In a case of this kind, where a large 
number of men are involved and the larger 
degree of responsibility rests upon those amongst 
them who instigated the assembly and who 
were foremost in carrying out the common pur- 
pose and where it seems clear that there was 
no express common intention to cause death 1 1 
do not think that the ends of justice necessarily 
demand long deterrent sentences of imprison¬ 
ment upon those members of the assembly who 
took only a minor part in the prosecution of its 
common object, and I, therefore, agree to the 

reduction m the sentences proposed by my learned 

brother. I also would dismiss the appeal. 

K,S * Appeal dismissed . 


A. i. K. 1947 Patna 33 [ C. N. 10] 

Fazl Ali C. J. and Ray J. 

Sir Kameshwar Singh — Appellant v. 
Bishwanath Jha and others — Respondents, 

Appeal No. 392 of 1944, Decided on 5-2-1946 from 

0J Addl - Dist - 

(a) Bihar Tenancy Act (8 [VIII] 0 f 1885) S. 153 
Appeal' m 6XeCUtl0n 0f rent de ^e set aside _ 

ordtr seUinl? -T 0113 ? P P eal lies under S - 153 an 

(’45) 32 A T n o® ‘ D exeoutioa °i a rent decree. 
( 45) 32 A. I. B. 1945 Pat. 288, Foil. (.Para 3] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 158- 
f — bale in execution of rent decree — Notice 
to parties necessary before sale _ Failure to give 
notice Effect — Civil P. C. (1908), O. 21 R & 22 


84 Patna Dhananjai Prasad v. 

In rent executions, notice under 0.21, R.22, Civil P.C., 
jq not necessary as there is a corresponding mandatory 

revision in S. 158-13 (2) which requires that the Court 
must give notice to the parties to the decree before 
proceeding to sell the holding or the tenure in execution 
of a rent decree. Failure to comply with this provision 
would have the same consequences as failure to comply 
with provision of 0. 21, It. 22, Civil P. C., in cases 
where that provision is applicable. [Para 4] 

S. P. Srivastava —for Appellant. 

1 [. N. Pal —for Respondents. 

Fazl Ali C. J.— This is a second appeal 
arising out of a proceeding under O. 21, R. 90. 
The appellant is the decree-holder and the respon- 
dents are the tenants of a certain holding. In 
execution of a decree for rent, the holding belong¬ 
ing to the tenants was sold on 10th January 1912, 
and the sale was confirmed on 12th February 
1912 . On 8th August 1912, some of the respon¬ 
dents made an application under 0. 21, R. 90 
Civil P. C., alleging that the sale was vitiated 
by fraud and certain irregularities in the execu¬ 
tion proceedings and the land was sold at a 
very inadequate value on account of the alleged 
fraud and irregularities. 

[2] Both the Courts below have concurrently 
found that none of the execution processes 
was served and the land was sold for grossly 
inadequate value. The lower appellate Court 
found that upon the evidence fraud in the matter 
of the publication of the sale processes was not 
established and therefore no relief could be 
granted to the tenants under 0. 21, R. 90. Never¬ 
theless, that Court found that no notice having 
been served under o. 21, R. 90, the executing 
Court bad no jurisdiction to sell the property 
and therefore the salo was without jurisdic¬ 
tion. If the matter was governed by o. 21, 

R. 90, the limitation for an application to 
sot aside the salo would have been thirty days 
from the date of the salo. In tho present case 
the application was made more than thirty days 
after the sale, but the lower appellate Court 
pointed out that the period of limitation would 
be different when the matter was governed by 

S. 47, Civil P. C., and not by 0. 21, R. 90. Being 
dissatisfied with the order of tho lower appollato 
Court the landlord has preferred this appeal. 

[3] The appeal is liable to be dismissed on tho 
preliminary ground that no second appeal lios 
in the present case under S. 153, Bihar Tenancy 
Act. The point has been decided by a Division 
Bench of this Court in [Ajodhya v. Kamosbwar 
Singh] 24 pat. 227 1 and the grounds for the 
decision are fully set out in the report of that 
case. The learned Advocate for the appellant 
concedes that no appeal lies but prays that his 
memorandum of appeal may be treated as an 
application for revision. In my opinion, how- 

1. (’45) 32 A. I. R. 1915 Pat. 288 (289): 24 Pat 227 • 
220 1. C. 224. 1 • 


Bajkeshvtar Singh 


A. I. R. 




ever, this prayer should not be granted, because 
here is no merit in the application. It is conten. 
ded that the order of the lower appellate Court 
is erroneous in law because the execution 
proceedings were started after the amendment 
of s. 148, Bihar Tenancy Act and under the 
new section notice under 0. 21, R. 22 is not 
necessary in an execution proceeding arising 
out of a rent suit but the clearest reply to 
this argument is that S. 15SB, cl. (2) is a provi¬ 
sion which is similar to 0. 21, R. 22 and it has 
been found by the Courts below that no notice 
under S. 15SB, cl. (2) was served in the present 
case. Section 15SB cl. (2) runs as follows 

“ "When tbe application mentioned in Section 158Ai3 
made and the decree-holder wnnts to proceed against 
the tenure or holding or portion of the tenure or hold* 
ing in respect of which tho decree was obtained, the 
Court executing the decree shall, before proceeding to 
sell tbe tenure or tbe bolding, or a part of tbe bolding, 
give to tbe parties to tbe decree notice of the applica¬ 
tion and of tbe date on which tbe sale proclamation 
shall be drawn up, and may, notwithstanding anything 
contained in tbe Cod of Civil Procedure, 190S, simul. 
taneously issuo attachment.” 

[ 4 ] It scorns to mo that the reason why no 
notice under o. 21, R. 22 is necessary in rent 
execution is that thero is a corresponding 
mandatory provision in S.*15$B, cl. ( 2 ). In this 
section it is clearly stated that tbe Court must 
give notice to tho parties to the decree required 
in the section before proceeding to sell the hold- 
ing or the tenure as tho case may be. The 
languago of tbe section is quite clear and it 
seems to me that the failure to comply with this 
section should have the same consequence as 
failure to comply with the provision of 0.21, R.22 
in cases where that provision is applicable. In 
tbeso circumstances I am unwilling to allow the 
appellant to invoke tho provision of S. 115 of 
the Codo of Civil Procedure and I would in this 
view dismiss this appeal with costs. 

Ray J.—I agree. 

k.s. Appeal dismissed . 

A. I. R (34) 1947 Patna 34 [C . A 7 , ll] 

Reuben and Imam JJ. 

Dhananjai Prasad Singh — Petitioner v. 
Bajkeshwar Singh and others — Opposite 
party . 

Civil. Rev. No. Gii of 1945, Po’d on 19-2-1946, from 
order of sub-Judge, 1st Court, Arrah, D/-13-7-1945. . 

(a) Civil P. C. (1908), O. 33, R. 5 (e)-Application 
for leave to sue as pauper — Applicant’s relatives 
helping him in litigation — In absence ol finding 
that help was with some object of self-interest ap¬ 
plication cannot be rejected. 

The petitioner made an application for Icavo to sue 
as pauper for possession of certain property. The Court- 
rejected the application on the ground that the petitioner's 
step-brother and natural father were helping him in the 
litigation, and were well ablo to pay tho necessary court- 
foe. There was however no finding on tho question 
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conk wbetl j er , the a PP licant ’ s 3 tep-brolh 3 r and natural father 
-"were helpinc him out of peneronc; mnt.ivoc ai* nr!ri\ ^^ 
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# ’- c " ~-“tituLai itttUCL 

were helping him out of generous motives or with some 
6 Ur object of self-interest. 

:Se * c: Held that in absence of finding on the question of 
endm-r motive the application could not be rejected. The ca^e 

oderis! 8 ? D o°i CO n er f d by °* 33 ’ R ' 5 l e > : (’ 39 ) 26 A.I.R. 1939 
, j Pftt * Listing. [Para 2] 

ai ^ (’44) Chitaley, 0. 33, It. 5, N. 6. 

'fl ■ (b). Civil P. C, (1908), O. 33, R. 1 , Explanation - 

a fu, Inquiry falling under first portion of explanation _ 
d its Subject-matter of proposed suit may in proper 

0 m S SC !- b ® taken i P to consideration — But inquiry 
should be directed to ascertainment of applicant’s 
[to- capacity to raise necessary court-fee. 

>■- Unlike the second portion of the explanation, the fir^t 
nI);..portton permits the subject-matter of the suit being 
a : -taken into consideration in determining whether the ap- 
or L'plicant is a pauper. j-p ara ^ 

o ^ enC !- in a , n , iuquir y of this bind falling within the 
first P° r , tl0a . of the explanation the subject-matter of the 
^ P r . 0 P° 3ad su ,“ ^ proper cases, be taken into con 
£■ B ‘ der!ltl0 n, but the inquiry should in all cases be direct- 

mt ,\ the ascertamment of the applicant’s capacity to 
f D ^ raise tbe necessary court-fee. [ Para 8 j 

^ nffhn P °f S T tbafc is s P° ken of in the first portion 
of the explanation is not possession of property but “of 

- sufficient means”, and what the HmiJ j 


rlir r'mfr • * 7 , u l-»woacao»uu ui property but of 

-sufficient means’, and what the Court is concerned to 

^..enqmre into is not actual possession of property but 

^'..capacuy to raise the money necessary to pay the court 

r fu_e*- 


[d & 


[Para 5 ] 




■1 in IrZ P S0D T ]!es an application for leave to suo 
It* in forma pauperis to set aside a deed of gift and for 

^.confirmation of possession of property gifted bv his 

6 1 10 admfted 0 ^ da f 8 «! er 5 tbe alle S ation ‘bat he fa the 
, fS a ? t d E °? °i ( the , defendant and that allegation is 

" 1 ; d . led by the defendant, the applicant’s alleged posses 

uPcon^ bl . s . shar . eof , t be Property cannot be taken into 
^•consideration in decidmg whether he has sufficient 

*Cw‘ M) 17 A>LE ' 1930 Cal 147 ' «-»*“ 0afe iZ 

P c. P.C._ [Paras] 

(’44) Chitaley, 0. 33, E. 1, N. 6. 

,ff ®’ P ’ Das and Nath Singh - lot Petitioner 
pfr'ty r ” m ^ MU, ' taZa Fad Ali ~ £or Oppo.ite' 

Reuben J, — This is a petition in revision 
against an order of the Subordinate Judge, first 

' Uour ^ Arrah - rejecting an application for 
permission to sue as a pauper. The applicant 

!II P etltl0D er is a minor aged about eight or nine 
years He seeks to sue as the adopted son of 
defendant 1 to set aside a deed of gift exe 

0V.4-/O 1— -i , - . . b CAC " 


[15 f 

n 


\0 


f. 


- k gnu CAC- 

uted defendant 1 and his wife, defendant'2 

i n OfnA. Y-_ . - . ■ a _ 


r\i L t - uwciIUOiIit ^ 

■ m 31st January 1943 in favour of their daugh. 
p iers ' defendants 3 to 5. There is a prayer for 
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-onfarmation of possession and, in the alternative 
£0r re ®°very of possession over the properties 
^ covered by the deed of gift. The application has 
^ been rejected on two grounds, firstly, that accord- 

mt, the petitioner is in possession of the suit 
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c property, and the value of his share in it is con- 


'u - ' 7” -- id 13 con- 

$ Jf y 7 0re tha 7 the court-fee payable on the 
-mother and natural father are helping him in the 




litigation, and are well able to pay the necessary 
sum. 

[ 2 ] The second ground given by the Subord¬ 
inate Judge for rejecting the application is clearly 
wrong and no attempt has been made before us 
to support it. The case is not covered by cl. (e) 
of R. 5 of o. 33, Civil P. C., but the Subordinate 
Judge has relied upon [Jaikisliun Pass v. Ram 
Rarain Das] a. i. r. 1939 Pat. 335 1 in support of 
the order passed by him. That was a case of an 
application for leave to appeal in forma pau¬ 
peris, where there was a clear finding by the 
Court of first instance that the suit had really 
been promoted by certain persons who were 
using the plaintiff as a mere tool. Their Lord- 
ships held that the machinery of leave to sue or 
to appeal in forma pauperis is not given for 
the purpose of promoting the interest of champer- 
fcors, and that one of the circumstances which 
should prevent tbe Court from granting permis. 
sion is the fact, if brought to the notice of the 
Court, that the suit has been throughout and will 
if the application is rejected, be financed by a per’ 
son who is behind the scenes. In the present case, 
all that the Subordinate Judge found is that in 
previous litigation in the Land Registration 
Department relating to this property the petitioner 
was financed by his step-brother. Regarding the 
motives of the step-brother and the natural father 
m^helping the petitioner, he says: 

hr„t? 0W th i l 5 ue3ti0Q w Whether the applicant’s step, 
brother and natural father are helping him out of 

Thoiwh 3 -f 0tlV rffi r T' th SOme obieet of self-interest. 

J.bough it 13 difficult to state by which of the txvn 

motives the applicant’s natural father and step-bro- 

ther were actuated to help him in the land regUtra- 

not leave th P m ™ mber > * ara sure, thoie persons will 
not leave the applicant in mid-stream even if tbe 
application be rejected.” 

Clearly, on this finding, the case in A. I. r. 19391 
Pat. 385 1 has no application. 

.J come to the other ground upon 
which the Subordinate Judge has rested his order, 
ihe case is one within the fir 3 t portion of the 
explantion to 0 . 33. R. i, Civil P. C, namely, that 
a person is a pauper when he is not possessed of 
sufficient means to enable him to pay the fee 
prescribed by law for the plaint in the suit, 
i is now well settled that, unlike the second 
portion of this explanation, the first portion 
permits the subject-matter of the suit being taken 
into consideration in determining whether the 
applicant is a pauper. It does not follow, however, 
that the subject-matter of the suit must be taken 
into account in all cases. Two serious objections 
to this course have been pointed out very lucidly, 

T • 80 With greafc res Pect, by 'Meredith, 

1 ln LMt ’ Ramnandi Kuer v, Rup Narain Singh] 

— ' -f' jj^ _4942 Pat, 290 2 ). Firstly, where the 

2 I 42 I oq 6 1939 385 (386): 183 I. C. 385. 

(43) 29 A, I, E. 1942 Pat, 290 (291) : 201 I, C. 13, 
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plaintiff’s interest in the property is in dispute, 
the Court, in order to come to a finding as to its 
present value, would have first to determine the 
claim upon the merits, in other words, to ry 
the suit. Secondly, the effect of allowing the 
value of the claim in all cases to be included in 
the petitioner’s means would be, in practice, that 
no one having a bona fide claim could ever be 
allowed at all to sue in forma pavperis , since 
whatever the value of the subject-matter of the 
suit the court-fees must only be a small propor¬ 
tion of that value. 

[ 4 ] The case with which Meredith J. was 
dealing was one of a suit on the foot of a simple 
mortgage bond, and his Lordship held that this 
was a mere chose-in-action the value of which 
the Court was not entitled to consider in deter¬ 
mining whether the applicant was a pauper. 
Several other cases were cited before us at the 
bar. In [Ram Prasad Singh v. Jagtamba Prasad 
Singh] (A. I. R. 1925 ALL 547) 3 the applicants 
were minor sons suing to set aside an alienation 
by their father of joint family property. There 
was a share of the joint family property which 
was not affected by the transfer in question, and 
their Lordships held that the applicants’ interest 
in this share was rightly considered in de¬ 
termining that they were not paupers. This 
was not a case in which the subject-matter of the 
suit was taken into account in determining the 
question. 

[ 5 ] In [Provash Chandra v. Municipal Com- 
missioners of Howarh] A. I. R. 1930 Cal. 147 4 
the applicant was a Sanitary Inspector under 
the Howrah Municipality, seeking permission to 
sue the Chairman and the Commissioners of 
the Howrah Municipality, claiming damages for 
wrongful dismissal. The defendants admitted 
liability to a portion of the claim on account 
of the Provident Fund, and stated that the sum 
was available to the plaintiff at any time that 
ho would ask for it. Their Lordships drew a dis¬ 
tinction between the first and the second portions 
of the explanation to R. 1, 0 . 83, that the former 
speaks of “possession” of sufficient means where, 
as the latter speaks of being “entitled to” 
property, and pointed out that in the case before 
them the petitioner was not in possession of 
the money. Secondly, they were of the opinion 
that, in considering the question of pauperism, 
the matter must be looked at as it stood at the 
date when the application was made, and that 
this money could not be taken into account 
because it became available to the petitioner only 
after the application in question had been filed. 
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With great respect I 

either of these grounds. The possession that i 
spoken of in the first portion of the exp 
tion is not possession of property but 11 of 
cient means ”, and what the Court is conce 
to enquire into is not actual possession of 
perty, but capacity to raise the money neces 
to pay the court-fee. I would agree with S 
man, C. J., and Hamilton, J., in [Mithai 
v. Jagan] A. I. R. 1937 ALL. 740 5 where, willed 


coat 

theo 
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reference to [Balagauri Bai v. Moti Lai] 47 
523°, they say: “ The words used are not 
the plaintiff should not be possessed of suffid 
property to enable him to pay the fee. If 
words had occurred, it might well have 
agrued that it must be established that 
ptaintiff was in actual physical possession 
some property which would yield the nece 
amount. But the words used are ‘ possessed 
sufficient means to enable him to pay the 
which in our opinon merely mean that he 
able to pay the fee. To lay down that e 
where the plaintiff can easily obtain 
of ornaments and cash lying to his credit 
Court, he is not possessed of sufficient m 
because he has not yet taken delivery of 
ornaments and cash would, in our opinion, 
contrary to the intention of the Legislature. 
The case of Balagauri Bai 6 , it may be no 
was a case in which the property in qu 
was made available to the applicant after 
application for permission to sue as a pau 
had been filed. 

[6] In [Bhagwat Sahay v. Krishna 
A. I. R. 1933 Pat. 203 7 the applicant sought 
institute a suit for the partition of joint 
property worth about sixty thousand rupees, 
the share of the applicant in that property 
four annas. James, J. refused to interfere 
the order of the Subordinate Judge taking 
value of this share into account for rej 
the application. It does not appear from 
record that the applicant’s right to this share 
the joint family property was disputed. A. I* 
1937 ALL. 740 6 was a similar case. 

[7] In [Mt. Jainatun Nissa Bibi v. Mt. Id 
Nissa] A. 1 . R. 1941 Pat. 6SS 8 the applicant 
a Muhammad lady, and the opposite 
relied upon two items of property as justif 
the rejection of her application. One of 
items was the dower due to the applicant f- 
her second husband. This was deferred d 
and it was held by Dhavle, J. to have 
rightly excluded from consideration. The 
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3. (’25) 12 A. I. R. 1925 AU. 647 : 47 All. 872 : 88 
I. O. 420. 


4. (’30) 17 A.I.B, 1930 Cal. 147 (149): 57 Cal. 930: 
125 I. C. 102* 


5. (’37) 24 A.I.R. 1937 All. 740 (741): I.Ii. B. 
All. 913 : 172 I.C. 17. 

6. (’23) 10 A. I. R. 1923 Bom. 247 (248): 47 
623 : 72 I.C. 224. 

7. (’33) 20 A.I.R. 1933 Tat. 203 (204): 144 I.C. 

8 . (’41) 28 A. I. R. 1941 Tat. 638 (640): 197 I.C 
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item was the lady’s share in the inheritance 
agirfrom her first husband. This was left out of 
sioD tLaccount by the Subordinate Judge on the view 
10 eipthat, the applicant being admitedly not in posses. 
at 1, (vision of the inheritance from her husband, her 
s cone prospective right of possession did not entitle the 
sionc: Court to hold that she was possessed of sufficient 
eymeans to enable her to pay the prescribed 
wilti;court-fee. His Lordship held that this was not 
[Milk ^e correct mode of approach, and that the appli- 
wkicant could not succeed unless she showed that 
Ljj-jiiShe was not possessed of sufficient means. In 
ir3 r:; other words, his Lordship did not regard actual 
0 f £ possession of the property as essential; the ques- 
fee. 1 ti°n for enquiry being not the possession of pro - 
I hi P er ty hut the possession of sufficient means 
ed^for the payment of the necessary court-fee; the 
:oss& ^ oul 't has to apply its mind to the consideration 
hefigof whether the applicant’s right to the particular 
po.^ pr °P ert y * s suc h as to enable him to raise money 
. thereon. In this case, as in the previous two 
fjjjji cases, it does not appear that there was any dis- 
Dl fc; P ute regarding the applicant’s right to the share 
a of her husband’s inheritance. 

[8] From a consideration of the above deci. 
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l _ 1L\. •n f% . . . ... 


rery <f 
ops* 

. 1.K 

iyk ! 
in y 
gt & 


falling within the first portion of the explana 
tion to R. l of 0 . 33 , the subject-matter of the 
proposed suit may, in proper cases, be taken 
into consideration, but the inquiry should in all 
cases be directed to the ascertainment of the 
^applicant s capacity to raise the necessary court- 
s i} fee * In fhe present case, the Subordinate Judge, 
after mentioning the cases in A. i. r. 1942 pat. 

j, 290 and A. 1. r. 1933 pat. 203 7 deals with the 
. ^ question as follows : 

.“ As ^ere is a clear allegation in the application that 

0ID» the applicant is in joint possession over the properties 

:n f mentioned in the application — a fact which has been 

^ affirmed by his step-brother—it is clear that the appli- 

f’u can j t I s 111 possession over properties which can be con- 
ten 1 ; verted into cash.” 

1 He has taken the alleged possession of pro- 

> r fi P erfc y be equivalent to the possession of the 

ir ij; means necessary for paying court-fee, and has 

thus missed the only question which arose for 

$ ' investigation in the case. In support of this he 

has cited the case in A. 1. r. 1937 ALL. 740 5 but 

, ^at was a case where there was apparently no 
* • • .. 

#! 


dispute about the applicant’s right to a share in 

the property. On the contrary, in the present 

case, the applicant’s right to a share in the pro- 

perty in suit depends upon the truth and (or ?) 

otherwise of his statement that he is the adopted 

son of defendant 1 , an allegation, which it is 

clear from the record, is denied by the defen. 

^ dants, and the taking of the share into considera. 

I,} tion is open to both of the objections noted bv 
Meredith J. y 

On the above grounds I am of the opinion 


1 if, 

W. 

jS 


i ;# 

& 


[9] 


that the Subordinate Judge has entirely mis¬ 
directed himself and has acted with material 
irregularity by failing to investigate the only 
point which arose for decision in the case. I 
would, therefore, allow this petition, and set 
aside the order of the Subordinate Judge. The 
only item of property on which reliance°is placed 
in opposing the pauper application is the share 
claimed by the petitioner in the suit property. 
On the grounds mentioned above, this property 
cannot be taken into consideration in deciding 
the question of pauperism. The pauper appli¬ 
cation must, therefore, be allowed. In the cir¬ 
cumstances of the case, the parties should bear 
their own costs. 

Imam J—I agree. 

D.S./d.h. Application allowed. 


&. I. R. (34) 1947 Patna 37 [C. N. 12] 

Agarwala and Das JJ. 

Laldip Singh v. Ramchander Singh. 

Civil Criminal Rev. No. 15 of 1945, Decided'on 25th 
March 1946, from order of Dist. Judge, Saran, D/- 3rd 
October 1945. 

(a) Criminal P. C. (1898), S. 476- Court before 
which deposit under S. 83, T. P. Act, is made is 
“Court” within S. 476. 

It cannot be said that the Court in which a deposit 
under S. 83, T. P. Act, is made, is not a Court within 
the meaning of S. 476, Criminal P. C., merely because it 
does not give any decision on the amount due on the 
mortgage, or the sufficiency of the deposit or on the 
rival claims of contending mortgagees. Though no 
formal adjudication is made on such a deposit, the func¬ 
tions which are performed in respect of the deposit are 
functions performed by the Court. To hold that the 
Court before which the deposit is made is not a Court 
at all will be going against the express terms of S. 83, 
T. P. Act, which says that the deposit is to be made in 
the Court in which a suit for redemption would lie. 
10M. L A^340 (P. C.), Disting. [Para 2] 

(’41) Chitaley, S. 195, N. 17. 

(’41) Mitra, p. 651, N. “Court”. 

(b) Criminal P. C. (1898), Ss. 476 and 195 — Pro¬ 
ceedings under S. 83, T. P. Act, are judicial pro¬ 
ceedings — Court is competent to make complaint 

U f I £- ( j er . or ^9, Penal Code, in respect of 

affidavit filed in support of service of notice. 

Though the Court in which the deposit under S. S3, 
T. P. Act, is made does not adjudicate on the question 
of the service of notice, still it has to satisfy itself, at 
least pnma facie, that a written notice of the deposit 
has been served on the mortgagee. For this part of the 
duty or function of the Court, the Court must have 
pnma facie evidence of service of the notice on the 
mortgagee, and may for that purpose accept the report 
of the serving peon or an affidavit in proof of service 
It cannot therefore be said that the Court is performing 
no judicial act in accepting or acting upon the affidavit 
hied in support of the service of notice. The Court is 
authorised by law to receive such affidavit in proof of 
the service of notice, and is therefore, legally competent 
to make a compHint in respect of it, under S. 198 or 
S. 199, Penal Code: 1895 A. W. N. 145, Explained. 

Cr. P. C._ [Pam5 4 ’ 5] 

(’41) Chitaley, S. 195, Notes 7-8. 

(’41) Mitra p. 650, N.621. 
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A. I.RI ^ 


—for Petitioner. 


Sarjoo Pd.. B. N. Pai and Gxrjanandan Pd. 

—for Opposite Party 


Das J_This is an application in revision 

against an order of the learned District Judge 
of Saran directing that a complaint be filed 
against the petitioner, Laldip Singh for an 
offence under S. 199, Penal Code or any other 
section which may be applicable to the facts of 
tho case. The circumstances out of which the 
present application has arisen are shortly stated 
below. The petitioner as a mortgagor had made 
a deposit of a certain sum of money to the 
account of the opposite party, Ramcbander Singh 
as mortgagee in respect of an usufructuary 
mortgage (zerpeshgi) under the provisions of 
of S. 83, T. P. Act. This depoist gave rise to a 
Misc. Case no. 364 of 1944, in the Court of the 
Fourth Munsif of Chapra. A notice of the depo¬ 
sit was issued, and was stated to have been 
served on the mortgagee personally on 1-9-1944 
in village Piprahia. The service report showed 
Laldip Singh as tho identifier, and certain 
other persons as witnesses of the aforesaid 
service of notice. Laldip Singh swore an affidavit 
stating therein that service had been effected 
on the mortgagee personally on 1 9-1944. The 
mortgagee alleged that no service had been 
effected on him on 1-9-1944 in village Piprahia; 
on the contrary, the mortgagee stated that ho 
•was in village Bagha in the district of Champa- 
ran on tho said dato and that a false service 
report and a false affidavit had been made. The 
mortgageo thereupon prayed for an inquiry 
under the provisions of S. 476, Criminal P. 0., 
so that a complaint might be filed against 
Laldip Singh and others. The matter first came 
before the learned Munsif who on a considera¬ 
tion of tho materials before him came to the 
finding that the mortgagee had failed to make 
out a case against the present petitioner. In 
that view of the matter, he declined to make a 
complaint. An appeal was then taken to tho 
learned District Judge who has found that a 
prima facie case has been made out against 
the petitioner and that it is expedient in the 
interest of justice to make a complaint. The 
learned District Judge has, therefore, directed 
that a complaint be made against tho petitioner. 
It is against this order of the learned District 
Judge that tho present application is directed. 

[ 2 J Learned counsel for the petitioner has not 
addressed us on the facts of the case. It is, 
therefore, unnecessary to examine tho truth or 
otherwise of tho facts alleged against tho peti¬ 
tioner; indeed, it would bo inadvisable to do so 
because that would be one of the main questions 
at the trial. Learned counsel for the petitioner 


has, however, raised certain - questions of law 
which require serious consideration. Firstly, he 
has contended that S. 476, Criminal P. C., haa 
no application inasmuch as the Munsif befow 
whom the deposit under S. 83, T. P. Act, was 
made was not a Court and did not function as 
a Court in respect of the deposit under s. 88, 

T. P. Act. It is contended that if the Munsif did 
not function as a Court in respect of the deposit, 
then the provisions of S. 476 would not apply 
and there would be no right of appeal to the 
District Judge. This contention has been sought 
to be supported by certain observations made by 
their Lordships of the Judicial Committee in 
[Alexander John Forbes v. Ameeroonissa Begum] 

10 M. I. A. 340, 1 where their Lordships have stated 
that under Regulation 17 of 1806, S. 8, the func. 
tions of the Judge are purely ministerial. Ik is 
true that oven under the provisions of S. 83, 

T. P. Act, it is not for the Court to ascertain the 
amount due on the mortgage or the sufficiency 
of the deposit, or to decide the rival claims of 
contending mortgagees. The observations of their 
Lordships of tho Judicial Committee have, how. 
ever, to be taken with reference to the context 
in which they wore made, and their Lordships 
were not considering tho position and function of 
the Court as respects the service of the notice on 
the mortgagee. Section 83, T. P. Act, itself say9 
that the deposit is to be made in a Court, in 
which a suit for redemption might have been in- 
stituted. I am unable to accept the contention that 
tho Court in which such a deposit is made, ceases 
to be a Court merely because it does not give any 
decision on the amount duo on the mortgage, or] 
tho sufficiency of the deposit or on the ri 
claims of contending mortgagees. Though 
formal adjudication is made on such a dey 
the functions which are performed in respeot 
tho deposit are functions performed by the Court] 
To hold that the Munsif before whom the deposi 
is made is not a Court at all will be going 
the express terms of S. S3, T. P. Act, which sa 
that the deposit is to be made in the Court i 
which a suit for redemption would lie. I am, 
therefore, unable to accept the contention rai 
on behalf of the petitioner that the Munsif] 
before whom the deposit was Tnade was not li 
Court at all. I 

[3] The second contention raised on behalf of 
tho petitioner is olosely connected with the first 
contention, aud is that even if the Munsif i3 a 
Court, ho does not function as such in respeot of 
t he deposit. This contention has been developed in 
the following way : the proceedings in respeot of 
the deposit being ministerial, there was no 

judicial proce ed mg* * before the Munsif and, 

10 M * L A- 340 (350):2 Sar. 153: 1 SultS 

621 (P. 0.). 
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therefore, even if the facts alleged against tho 
petitioner are correct, no offence either under 
S. 193 or under s. 199, Penal Code, has been com- 
mitted in respect of the affidavit sworn by the 
petitioner. It is contended that S. 199, Penal 
Code, refers to a declaration which any Court of 
justice or any public servant or other person is 
bound or authorised by law to receive as evidence. 
Our attention has been drawn to the definition 
of a ‘Court of Justice’ in S. 20, Penal Code, and 
it is contended that the Munsif was not acting 
as a Court of justice in respect of the deposit 
under S. 83, T. P. Act, nor was he bound or 
authorised by law to receive any declaration 
as evidence of the service of notice on the mor- 
gagee. As to S. 193, Penal Code, it is contended 
that the proceeding not being a “judicial pro¬ 
ceeding” the first part of S. 193 does not apply; 
nor does the second part apply inasmuch as the 
declarations made in the affidavit were not 
^ evidence ’ either in the miscellaneous case 
itself, nor could they be evidence in any sub¬ 
sequent judicial proceeding. Learned counsel 
for the petitioner has placed great reliance on 
[Adhar Singh v. Ablakh Singh] 1895 A. w. N. 
145. 2 In that case, the charge was in respect of 
forging certain documents and of giving false 
evidence in support thereof; the documents were 
neither put in evidence before the Court, nor 
brought to the notice of the Court in the course 
of the proceeding under s. S3. The observations 
made in that case were to the following effect: 

“He (counsel for the petitioner) argues, and I 
think his contention is obviously sound, that the pro¬ 
ceedings contemplated by S. 83 are of a purely executive 
character. They involve the determination of no issue, 
the adjudication upon no right, the taking of no evi¬ 
dence. The work done seems to me purely executive. If 
money is deposited in satisfaction of a mortgage-debt 
by a mortgagor, and the mortgagee is willing to take 
that money and deposits his mortgage-deed or deeds to 
be handed over to tho mortgagor, that is the whole 
transaction, and I fail to see how it falls within the 
definition of-a judicial proceeding contained in S 4,-Civil 
P. C. * * * * It appears manifest to me that there was 
no proceeding before the Munsif, no document produced 
m evidence, that he was sitting in no proceeding in 
which he had the right to take evidence at all, and 
therefore that his action in this matter and his sanction 
are in point of law an absolute nullity.” 

[4] Learned counsel for the petitioner has 
placed great reliance on the observations made 
above. Here, again, I think that the observations 
have to be taken with reference to the facts of that 
case. The Court in that case was notcalled upon to 
decide any question regarding the documents 
which were filed and which were stated to have 
been forged and the Court performed no judicial 
function regarding them. It could not therefore be 
said that the documents so filed were “evidence” 
in th at case. The question of the service of notice, 

2 * (’95) 1895 A. W. N. 145 (146). ' 


however, stands on a different footing. Section 
83, T. P. Act, itself lays down that the Court 
must cause a written notice of the deposit to be 
served on the mortgagee. It is, therefore, a part 
of the duty or function of the Court to see that a 
written notice of the deposit is served on the 
mortgagee. It is true, as has been contended by 
learned counsel for the petitioner, that the Court 
in which the deposit is made does not finally de¬ 
cide the question as to whether the notice has 
been properly served or not, and the question 
may arise for decision in a suit for redemption 
when the further question of cessation of interest 
under the provisions of S. 84, T. P. Act, is raised. 
Though the Court in which the deposit is made 
does not adjudicate on the question of the service 
of notice, still it has to satisfy itself, at least 
Vrivici facie , that a written notice of the deposit 
has been served on the mortgagee. For this part 
of the duty or function of the Court, the Court 
must have prima facie evidence of service of 
the notice on the mortgagee, and may for that 
purpose accept the report of the serving peon or I 
an affidavit in proof of service as laid down in 
the General Rules and Circular Orders of this 
Court for the guidance of Subordinate Civil 
Courts. In that view of the matter, it cannot be! 
said that the Court was performing no judicial! 
act in accepting or acting upon the affidavit filed 
in support of the service of notice. The Court is 
authorised by law to receive such affidavit in| 
proof of the service of notice. 

[5] If I may say so with respect, the observa¬ 
tions made in 1895 A. w .n. 145 2 referred to 
above are correct in so far as they relate to the 
facts of that case; if however, they purport to 
lay down a general rule, as is contended by 
learned Counsel for the petitioner, that there 
can never be an offence under s. 193 or 193 , 
Penal Code, in respect of a proceeding under 
S. 83, T. P. Act, then I must say with respect 
that I do not agree. Take, for example, a case 
in which a person falsely claims to be a mort¬ 
gagee and tries to take the money deposited in 
favour of the mortgagee by putting in a forged 
petition. It can hardly be said that the Court 
before which the proceeding under s. 83 , T. P. 
Act, is pending and whose duty it is to see that 
the money is paid to the mortgagee, has no 
right to make a complaint in respect of the 
offence committed in the proceeding before it, 

I do not think that any general or indexible 
rule can be laid down that a Court in which a 
proceeding under s. 83, T. P. Act, is pending 
can never make a complaint in respect of an 
offence committed in the proceeding before it. 

I must make it clear, however, that no final 
decision can be given at this stage on the ques¬ 
tion if the petitioner has or has not committed 
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an offence under S. 193 or under S. 199, Penal 
Code. The question can only be finally decided 
at the trial. All that can be stated at present is 
that a prima facie case has been made out, and 
that it was open to the District Judge to make 
a complaint. Nothing which I have stated here 
should, therefore, be taken as finally determin¬ 
ing the question if the petitioner has or has not 
committed an offence under S. 199 or any other 
section of the Penal Code. All that can be stated 
is that the Court dealing with the deposit under 
S. 83, T. P. Act, was authorised by law to 
jreceive the affidavit as evidence of the service 
of notice and was, therefore, legally competent 
to make a complaint in respect of it. 

[G] Learned counsel for the petitioner has 
also relied on [Abdul ^lajid v. Krishna Lai Nag] 
20 cal. 724. 3 The facts of that case were, how¬ 
ever, entirely different. In that case, a proceed¬ 
ing was started against a person calling upon 
him to deliver certain accounts and papers in 
respect of an estate for which a common 
manager had been appointed. It was held that 
there was no provision in the Bengal Tenancy 
Act authorising a District Judge to make such 
an enquiry or to order the applicant to deliver 
any such papers. In those circumstances, it was 
observed that there was no provision of law or 
any rule having the force of law permitting the 
use of an affidavit in such proceedings or an- 
thorizing the administration of oath to persons 
who professed to file an affidavit in such proceed¬ 
ings. 

[7] There has been some argument before us 
if the affidavit in question can be legally used 
in evidence in any subsequent judicial proceed¬ 
ings, such as a redemption suit. Learned 
counsel for the petitioner has contended before 
us that the affidavit in question cannot be used 
in evidence by the party making it, and reliance 
has been placed on [Empress v. Gauri Shankar ] 
6 All. 42* and [Emperor v. Chandra Kumar 
Missir ] 2 C. L. J. 46. 6 The learned Govern, 
ment pleader appearing for the Crown has drawn 
our attention to [Baroda Kanta Sarkar v. Em¬ 
peror] 80 I. C. 444,° where it has been observed 
that it is the intention that creates the criminal 
offence and not the fact as to whether, under 
the terms of the law, the document is admissible 
in evidence. The learned Government Pleader 
has also referred to [Kari Gope v. Manmohan 
Das ] G Pat. 760, 7 where it has been observed 
that even in a case in which no affidavit is 
required from an identifier, the offence of 

3. (’93) 20 Cal. 724 (728). ' 

4. (’84) 6 All. 42 (44). 

5. (’05) 2 C. L. J. 46 (48). 

/li /»\ n a ▼ « a « . « 


6. (’16) 3 A. I. R. 1916 Cal. 553 (554): 30 I. C. 444 

7. (’28) 15 A. I, R. 1928 Pat. 161 : 6 Pat. 760 ; 106 ' 
I. C. 703, 


Assn. v. Rajib Nath 

fabricating false evidence within the meaning 
of S. 193, will be complete if the affidavit is 
intended ’ to be used in a judicial proceeding. 
Prima facie , the affidavit in this case must 
have been filed with the intention of proving 
the service of notice on the mortgagee so that 
the mortgagee may be deprived of interest there- 
after. It is, however, unnecessary to discuss 
this question in any great detail, in view of my 
finding that the Court before which the proceed¬ 
ing under S. 83, T. P. Act, was pending was 
functioning as a Court in respect of the service 
of notice and was authorised by law to receive 
the affidavit in dispute as evidence of the service 
of notice on the mortgagee. For the reasons 


$ 


given above, I would decline to interfere in this 
case. The result, therefore, is that the application 


fails, and the rule is discharged. 

Agarwala J.— I agree. 

g.m./d h. Rule discharged . 
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Shearer J. 

Chotanagpur Banking Association Ltd . — 
Appellants v. Rajib Nath Mukherjee and 

others — Respondents. 

Appeal No. 1383 of 1944, Decided on 15-4-1946, 
from appellate decree of Add. Sub. Judge, Haz&rib&gb, 
D/-31-8-1944. 

(a) Companies Act (1913), Sch. I, Table A, 
Regulation 8—Company obtaining decree against 
shareholder in respect of loan granted to him— 
Purchase of shares by company in execution— 
Validity of—Companies Act (1913), S. 55 (1). 

When in execution of a decree against a shareholder 
in respect of a loan granted to him, the oompany 
attaches and purchases the shares itself then if the 
amount bid at the auction sale exceeds the decretal 
amount, the sale is a nullity. If the amount bid 
at such sale is tho 6ame ns the decretal amount 
the position is exactly the same as if money belonging 
to the company had been paid into Court, the judg¬ 
ment-debt being regarded as part of assets or of funds 
of tho Company, and the sale would he a nullity. 
Moreover on general principles a company cannot 
become a member of itself. [Para 3} 

(b) Companies Act (1913), Sch. I, Table A, 

Regulations 10 and 11 —Sale of shares for realising 
amount of loan due from shareholder— Meeting of 
Directors to consider matter whether necessary— 
Notice of sale to shareholder, failure to give — 
Effect of. ,1 

When a company being authorised by its Articles of 
Association intends to put up for sale the fully paid-up 
shares owned by a shareholder for realising the amount 
of loan due from him it is not necessary that the 
matter should have been considered by the directors at 
a meeting but it is obligatory on the company to give 
to tho shareholder a notice in writing of the intended 
sale, in tho manner required by Regulation 10. But 
even if such a notice is not given the sale is neverthe¬ 
less valid. [Para 4] 

(c) Companies Act (1913), Sch. I, Table A, Regu¬ 
lations 9 to 11 —Company can provide by Articles 
of Association for lien on fully paid-up shares. 

Regulations 9 to 11 in Table A of the first Schedule do 
not give the company a lien on fully paid-up shares. It 
is however open to a oompany to provide by its Artiolos 
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AKSUbf Association that it shall have a lien upon such shares, 
.daiil^^ell as on other shares: (1887J 1*2 A. C. 29 and 
a*™ A* 2B1, Bel. on. [Para 3] 

se Ei- ( d ) Companies 'Act (1913), Sch. I, Table A, 
raor^^k^ons ® t0 H — Lien on shares —Share-holder 
-ndebted to company —Liability converted into 
1 SO decree — Decree becoming incapable of exe- 
:5tt.:.v u ^ on owing to lapse of time — Lien of company 
j jg-pn shares is not extinguished. 

W 0t!7 "Where the liability of shareholder to the company 

proCc'-H res P ect of a loan is converted into a liability under 
”’ 1 decree, then although the decree becomes incapable of 
HDgExecution owing to lapse of time, the debt itself remains 
! Strand hence the lien also continues. No doubt the com- 
) rt# any cannot have recourse to Courts in order to enforce 
psprpk^ ^. en » owiD 8 the decree becoming incapable of 
1 ixecution. But if the shareholder has contracted with 
rtsahe company while purchasing the shares that in case 
'6 iotP® indebted to the company, the latter may put up 

illicit ' e s ^ ares to sa l e « without instituting a suit or obtaining 
i decree, then the mere fact that a decree has been 
obtained by the company and the same has become 
incapable of execution due to lapse of time does not 
extinguish the hen. [Para 5j 

P. B. Das and J. C. Sinha —for Appellants. 

'.AX G ' C ' Mukherji and A. K. Chatter ji—iov Respon¬ 
dents. r 

Lii- Judgment. — The respondent Bajib Nath 
in fjMukherji, who was the plaintiff in the trial 
“ , ourt, is the son of one Parendra Nath Mukherji 
i.i.ijmd the nephew of one Digendra Nath Mukherji. 
iw-ln 1915, Digendra Nath Mukherji borrowed 
.v.i 1 sum money from the appellant, who 
qsi 3 the Chotanagpur Banking Association and 
j is-™ 3 tke contesting defendant in the trial Court, 
t#nnd by way of security for its repayment 
k executed a promissory note. Digendra Nath 
“^Mukherji died in 1921, and 2 years later, the bank 
o ii 'Obtained a decree against his widow Jyoti Bala 
d^Devi and his two brothers. Successive attempts 
oDB^-yere made to realise the amount due under the 
j^Jecree, ^ ese attempts proved infructuous. 
be js^ventually, the bank attached 48 fully paid-up 
0 |f->shares which Digendra Nath Mukherji had held 
E V/ n it, and, at the ensuing sale, purchased them 
^tself. This was on 3-8-1935. The name of 
^Digendra Nath Mukherji continued, however, to 
if?* shown in the register of share.holders, the 
embank apparently realising soon after the sale 
s^fchat it had not been open to it to purchase them. On 
31-12-1935, the Secretary of the bank caused 43 
fidfj°ut of the 48 shares to be sold and entered the 
f^names of the purchasers in the registers. Jyoti 
^Bala Devi died on 23-2-1936, and Parendra Nath 
^Mukherji, who survived hi3 two brothers, died 
'to|on 4-9-1940. On 2-1-1942, the plaintiff instituted 
, suit out of which this appeal arises. In it he 
l^asked for a declaration that the sale in execution 
^iof the decree was a nullity as also was the sub¬ 
sequent sale by the Secretary of the bank. He 
^ asked that the names of the purchasers of the 
^shares should be deleted from the register and 
rev s own name should be substituted, and he asked 

r 


also for a decree for any dividends which had 
accrued on the shares. The suit was decreed by 
both the Courts below and the bank has appealed. 

[2] Mr. P. R. Das, for the appellant, refer¬ 
red to s. 54A of the existing Indian Companies 
Act, and contended that, as the lending of money 
was part of the ordinary business of the appellant 
Company, it was permissible for it to purchase its 
own shares. The proviso to sub-s. ( 2 ) of S. 54A of 
the Indian Companies Act, has been taken bodily 
from s. 45 (l) of the British Companies Act, 1923. 
I am inclined myself to think that the draftsman 
has fallen into an error and that the words “ Pro. 
\ ided^ that nothing in this section ” should have 
been “Provided that nothing in this sub-section.” 
It is, however, unnecessary for me to consider 
this point more fully as the existing Companies 
Act had not yet come into operation when the 
sales with which we are concerned took place. 
The provisions of law which are applicable are 
S. 55 (l) of the Indian Companies Act, 1913 (Act 7 
[vn] of 1913), and Regulation S of Table A in 
the first schedule to that Act. It is important to 
notice that Art. l of the Articles of Association 
of the bank states that: 

“The regulations in Table A, in the first schedule of 
Act 7 [VII] of 1913, in so far as they are not excluded 
or modified by these Articles, shall also apply to the 
Company in the same manner and to the same extent 
as if they were contained in these presents.” 

( Now, Regulation 8 states: 

No part of the funds of the company shall be em* 
ployed in the purchase of, or in loans upon the securifcv 
of, the company’s shares. M 

f3] It is thus quite clear that if the amount 
which was bid at the sale in execution of the 
decree exceeded the amount due under the 
decree, the sale was a nullity. If the amount 
bid was the amount due under the decree and no 
more, the matter is perhaps not so free from 
doubt. I am, however, inclined to think that 
the judgment-debt must be regarded as part of 
the assets or of the funds of the company and 
that the position is exactly the same as if money 
belonging to the company had been actually 
paid into Court. Moreover, on general principle, 
a company cannot become a member of itself. 

I, therefore, agree with the Courts below that 
the sale was a nullity and that the bank was 
correct in treating it as such and in allowing the 
name of Digendra Nath Mukherji to remain 
on its register. In selling the shares or the 
majority of them on 31-12-1935, the bank pur¬ 
ported to be exercising a right conferred on it 
by Art. 30 of its Articles of Association. This 
article has to be read along with Regulations '9 
to li in Table A of sch. I to Act 7 [vn] of 1913. 
These regulations do not give the company a 
lien on shares which are fully paid shares. It is, 
however, open to a company to provide by its. 
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Articles of Association that it shall have a lien 
upon such shares as well as on other shares: see 
[The' Bradford Banking Co., Ltd. v. Briggs Ltd.] 
(1S87) 12 A. C. 29 l and [Bank of Africa, Ltd. v. 
Salisbury Gold Mining Co., Ltd.] 1892 a. c. 281 . 2 

[l] The lower appellate Court was of opinion 
that the bank could not be said to have been 
acting in exercise of its right under Art. 30, 
as it omitted to issue notice on the legal repre¬ 
sentatives of Digendra Nath Mukherji and also 
as no resolution on the matter had been adopted 
lat a meeting of the directors. It was not, how¬ 
ever, essential that this matter should have 
been considered by the directors at a meeting. 

I As to notice, it was, I think, obligatory on the 
company to give notice in writing to the legal 
^representatives of Digendra Nath Mukherji in the 
manner required by regulation 10. Assuming, 
however, that this was not done, the sale would 
nevertheless be a valid sale. The concluding 

■words in regulation 11 are: 

“Th6 purchaser shall be registered as the holder 
of the shares, and he shall not be bound to see to the 
application of the purchase money, nor shall his title 
to the shares be affected by any irregularity or invali¬ 
dity in the proceedings in reference to the sale.” 

[5] Mr. R. S. Chatterji, for the respondents, 
•pointed out that the decree was passed on 
loth May 1923, and that the sale by the Secre¬ 
tary of the bank took place on Slst December 
1935. Mr. Chatterji contends that, as a period of 
more than 12 years had elapsed since the passing 
of the decree, the bank had lost any lien on the 
shares which it may have ever had. There is, 
in my opinion, no substance in this argument. 
'It is true that the liability of Digendra Nath 
iMukherji or his legal representatives under the 
handnote had been converted into a liability 
under a decree. It is true that it was no longer 
possible for the bank to realise tho amount duo 
under the decree by putting it into execution. 
Nevertheless the debt itself, I think, remained, 
although, owing to lapse of time, no steps could 
be taken to recover it by process of the Courts. 
As the debt remained, the lien also continued, 
jlf it had been necessary for the bank to have 
recourse to the Courts in order to enforce its 
lien, then it would have been unable to obtain 
relief. But when Digendra Nath Mukherji pur¬ 
chased tho shares he entered into a contract 
.with the company, and it was a term of that 
contract that if he was indebted to tho company 
it should be open to the company, of its own 
motion and without instituting a suit and obtain, 
ing a decree, to sell his shares. 

[6] For these reasons I would allow tho 
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appeal and dismiss the suit with costs through.| 
out. I am reluctant to grant leave to ap; 
as it appears to me that this is a purely specu. 
lative suit. The plaintiff in effect seeks to 
recover shares which were the security or part 
of the security for money borrowed by bis unde 
without having repaid or even offering to repay 
any part of the'money. The shares, moreover, 
have passed into the hands of other persons, 
and these persons may quite possibly have them, 
selves borrowed money on the security of them. 
As, however, the regulations in Table A, on 
which I have largely based my decision, were 
for some reason or other not referred to by 
either of the learned advocates for the parties at 
the bearing, and as possibly the view I have 
taken of them may be erroneous, leave will 
be granted. ? 

n.s./d.h. Appeal allowed . 
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Sudarsan Prasad Sinha and others — Appel¬ 
lants v. Jadunandan Teivary and another 

— Respoyidents. J. 

Appeal No. 278 of 1945, Decided on 26-2-1946, from 
appellate order of Addl. District Judge, Muz&fferpur, 

D/- 2*5-1945. 

Civil P. C. (190S), O. 20, R. 12 — Mesne profits- 
Joint and several decree for mesne profits against 
several trespassers—In execution, question raised 
that mesne prolits should be ascertained severally 
against each set of defendants — Question held 
could not be raised at that stage. J| 

A suit for possession and mesne profits wa9 decreed 
against n number of trespassers who had taken wrong, 
ful possession of certain dtara land with a direction 
that the amount of mesne profits should bo determined 
in a separate proceeding. Tho decree was a joint and 
several decree against tho judgment debtors. The 
mesne profits were subsequently assessed by a Cinl 
Court Commissioner, but no attempt was made at thil 
stago to get them ascertained severally as against each 
set of defendants in separate possession of the suit land. 
It was only at tho stage of tho execution of the decree 
after tho ascertainment of mcsno profits that such ques¬ 
tion was raised : ill 

Held (1) that it was too lato at that stage, when the 
mcsno profits had been ascertained and decreed in one 
lump, to ask that tho deoree should bo considered not 
to bo a joint and several decree: (’43) 30 A. I. R. IMS 
Tat. 80 and (’29) 16 A. I. It. 1929 P. C. 300, Disfinf: 
Case law referred. [Para 7] 

(2) that tho judgment-debtors wero different eets of 
cultivators who claimed to be in possession of separate 
portions of land, aud the ascertainment of mesne profits 
realisable in respect of tho separate portions would 
necessitate a further proceeding in ascertainment, which 
under tho Civil P. C. could not bo done by tho execut¬ 
ing Court: (’26) 13 A. I. R. 1926 Pat. 141 and (’38)25 
A. I. R. 1938 All. 445, Referred . [Para 7] 

Civil P. C._ 

(’44) Chituloy, O. 20, R. 12, Notes 4 and 5. ! 

(’41) Mulla, P, 725 Note “Mesne profits.** 

B. N. Rai and T . P. Sinha —for Appellants. 

J alcshwar Prasad —for Respondents* 



lire Reuben J. —This is an appeal by the decree- 
holders against an order of the Additional 
fn District Judge of Muzaffarpur, reversing a 
$ decision of the Munsif of Hajipur rejecting an 
application under S. 47, Civil P. C. The decree 
under execution is one for mesne profits in which 
o; there is a number of judgment-debtors. The 
execution has been filed for the whole decretal 
jq amount against some of the judgment-debtors. 
$ Two objections under s. 47 were filed by 
{* different judgment-debtors raising the point that 
u they should not be held liable under the decree 
u, tor the whole amount, bat only for the amount 
.. of mesne profits corresponding to the portion of 
£ the suit land in their separate possession. There 
j; were other contentions but we are not concerned 
R with them in the present case. Both the objections 
were rejected by the Munsif, but only one set of 
applicants pursued the matter, with the result 
that the application was allowed in appeal by 
II the Additional District Judge. 

[ 2 ] The decree under execution has not been 
printed, aud the copy of the decree, which was 
fe on the record of the Courts below, has been 
returned to the party concerned. Both the Courts 
^ below are definite, however, that the decree, in 
'£ its form, is a joint and several decree against 
the judgment-debtors, and the correctness of this 
^ has not been challenged before us. The Addi- 
sf tional District Judge says: 

fi! “It is quite true that the decree was joint and seve- 
0 , ral against all the nine judgment-debtors and that there 
a b was nothing illegal in the respondents executing it 
against the appellant alone. There have, however, been 
.< cases where on enquiry it has been held that in such 
cases it is only fair that the judgment-debtors should be 
. made liable for the mesne profits in proportion to the 
^ profits actually enjoyed by them.” 

allowing the appeal, the Additional Dis. 
j trict Judge relied on [Sheobalak Singh v. Achuta- 
3 ■ nand Singh] A. I. R. 1943 Pat. 80 1 which itself 
8 ’ 9 relied on [Guruda3 Kundu v. Hemendra 
•jj. Kumar] 56 I. A. 290. 2 The case before the 
d t Brivy Council related to land which had dis- 
i appeared under the Ganges, and had reappeared 
. after a considerable period of years in juxtaposi. 
Jo ^ on some property held by the Government. 
,]i Government assumed the land to be an accre- 
> tion to their property and put tenants upon it. 
^ ^e property, however, really belonged to 3 sets of 
^ zamindars the Kundus, the Mukherjees and the 
^ Roys. The Roys and the Kundus applied to the 
jfljj Collector claiming the land, but the Roys did 
not persevere. The Kundus persisted and sub- 
^ sequenfcly the land was released in their favour, 
j;)i anc ^ tb0 y were put in possession. The Go vern¬ 
al ment during their possession of the land, let it 
i n_ patni to a person of the name of Srish. 

£T«) 30 A. I. R. 1943 Pat. 80 (81): 203 I. C. 662. 

2* (’29) 16 A. I. R. 1929 P. C. 300 (301) : 57 Cal. 1 : 

56 I. A. 290 : 121 1. C. 525 (P. C.). 


When the Kundu family got possession they let 
Srish to continue as patnidar . After this the 
Mukherjees and the Roys, who were entitled to 
10 annas share of the land, tho Kundus being 
entitled to only 6 annas, sued the Kundus, 
the Government and Srish for recovery of 
possession and for mesne profits. The decree in 
the suit was as follows: 

“ It is ordered that the claim of this suit be decreed 
with costs and mesne profits and interests against the 
principal defendants and the defendants subsequently 
added ..The amount of mesne profits to be ascertained 
in execution.” 

[4] The question that went before their Lord- 
ships of the Privy Council arose when the amount 
of mesne profits had to be ascertained in execu¬ 
tion. The High Court by its judgment reported in 
[Promode Nath v. Secy of State] 53 cal. 992 3 
held that the zamindar defendants, appellants 
before the Privy Council, were liable jointly and 
severally with those in actual possession, and 
were joint tort-feasors with them. It was argued 
before their Lordships of the Privy Council that 
as judgment was given against the defen. 
dants upon the theory that these people were all 
trespassers, and as the decree was for joint and 
several liability, the mesne profits should be 
taken upon the calculation of what Srish got 
out of the land, and there should be a decree 
against all the other judgment-debtors for that 
amount. Dealing with this argument their Lord, 
ships said: 

“ Their Lordships have great difficulty in looking 
upon Srish as a trespasser, or, for that matter, in one 
sense, even the Kundus as trespassers, because they 
were in possession of the land and on the only legal 
title to it which exisied namely, the lease from the 
Government. It is quite true in one sense that they 
were in wrongful possession because they were taking 
the whole profits whereas they were only entitled to 
6 annas of the profits and not to 16 annas of the pro- 
fits. Be that however as it may their Lordships cannot 
accept this argument. They do not view the decree a 3 
a proper joint and several decree. They think it is to 
be construed applicando singula singulis." 

It is to bo noticed that in that case the cjues. 
tion was raised at the stage of the ascertainment 
of mesne profits, and that their Lordships 
found themselves unable to regard the judg- 
ment-debtors as trespassers, and further, that 
their Lordships treated the case as one for the 
construction of the decree. 

[ 5 ] The case of Sheobalak Singh 1 was also one 
relating to reformed land and, as in5G I. A. 290 3 

the decree was in form a joint and several decree. 

The judgment-debtors were “co-sharers maliks 
who claimed tho right to settle this land.” 
Apparently, therefore, their Lordships did not re¬ 
gard the judgment-debtors as ordinary trespassers 
and Harries C. J., Dhavle J. concurring, said : 

. m y opinion, on a true construction of the decree, 
it is n ot a joint and several decree, but a decree against 

3. (’27) 14 ATI. R. 1927 3a 1. 132 (135)7 53 Cal. 992? 


44 Patna 


Sudarsan Prasad v. Jadunandan (Manohar Lill ) 


A. I. R, 


the defendants for their respective share of the mesne 
profits.” 

[C] Here, again, the question was regarded as a 
question of construction. The facts of the present 
case are distinguishable from both the above 
capes. This also, we are given to understand, is 
a case of diara land but on the finding of facts 
in the suit the defendants knowingly took wrong¬ 
ful possession of it, and then fraudulently claimed 
that the land had been settled with them by 
the plaintiffs landlords, and produced a forged 
patta and forged rent receipts in support of this 
claim. They were, therefore, clearly trespassers. 
After considering these facts, the Court of first 
instance said: 

“I think the mesne profits should be recoverable from 
fill the defendants because according to the allegation 
in the plaint all of them are in wrongful possession of 
the lands, and the defendants who are absent have not 
come forward to deny that they are in possession. 
Further, according to the evidence adduced on the side 
of the plaintiffs all the defendants are in wrongful 
possession, and there is no evidence on the side of the 
defendants to prove satisfactorily that any of the defen¬ 
dants is not in possession.” 


[7] The suit was accordingly decreed against 
the defendants with a direction that the amount of 
mesne profits should be determined in a separate 
proceeding. The appeal against this decree was 
dismissed by the District Judge. The mesne pro¬ 
fits were subsequently assessed by a Civil Court 
Commissioner, and no attempt appears to have 
been made at that stage to get them ascertained 
severally as against each set of defendants in 
seperate possession of the suit land. It is only at 
the stage of the execution of the decree after the 
ascertainment of mesne profits that the question 
has been raised. It is now too late, when the 
mesne profits have been ascertained and decreed 
in one lump, to ask that the decree should be consi¬ 
dered not to be a joint and several decree. In A. I. R, 
1943 Pat. 80 1 the question seems to havo been raised 
at the stage of the execution, but in that case the 
judgment-debtors were co-sharers landlords with 
definite shares, so that a separate ascertainment 
of mesne profits in respect of each set of judg¬ 
ment-debtors was not necessary. Here, on the 
contrary, the judgment-debtors are different sets 
of cultivators who claim to be in possession of 
separate portions of the land, and the ascertain, 
ment of mesne profits realisable in respect of the 
separate portions would necessitate a further 
proceeding in ascertainment, w'hich under the 
Civil P. C. of 1908 cannot be done by the execu¬ 
ting Court, see [Bhatu Ram Modi v. Fogal 
Ram] 5 Pat, 223 4 and [Raghubir Singh v. 
Secretry of State] A. I. r. 1938 all 445. 6 


4. (’26) 13 A. I. R. 192G Pat. 141 (142) : 5 Pat. 223 ; 
92 I. C. 629. 


5. (’38) 25 A. I. R. 1938 All. 445 (446): I. L. R. (193S) 
All. 658 : 176 I. C. 547. 


[ 8 ] In [Kunni Kurumban v. Parambil Lak- 
shmi] a.i.R. 1928 Mad. 387° the question arose in 
second appeal against the decree itself and the 
High Court indicated that the mesne profits should 
he assessed severally against different parties in 
possession of different items of property. Further, 
there were 

“special circumstances in this case, namely, that by 
the very decrees passed by the lower appellate Court 
the defendants who are the parties in possession have 
been declared lo be entitled to be paid to them by the 
plaintiffs seeking to eject them the value of improve¬ 
ments.” 




and it was . j 

“the case of a defendant to whom according to the 
judgment of Court a sum is liable to be awarded as for 
improvements bona fide made by him on property in 
the belief that he was entitled to the same.” 


[9] In [Bhupendra Narain Sinha v. Rajeswar 
Prosad Bhakat] A. I. R. 1931 cal. S02, 7 the question 
arose in proceedings for the ascertainment of 
mesne profits. In [Kalidas Rakshit v. Keshablal 
Majumdar] 58 cal. 1040, 8 their Lordships relying 
on 56 I. A. 290 2 directed the ascertainment of 
mesne profits severally against separate seta of 
defendants in possession of different interests in 
the land. The facts of that case do not appear 
from the report, but the direction was given in 
an appeal against the decree itself. None of these 
cases, therefore, is inconsistent with the conclu¬ 
sion which I have reached above. It is true that 
in A. I. R. 1931 cal. S02 7 their Lordships said that 
the effect of the decision in 56 I. A. 290 2 is that 
the general law about the liability of joint tort- 
feasors for mesne profits must he taken to have 
been modified by the special provisions of the 
Civil Procedure Code. It is not necessary, in the 
present case, to enter upon the discussion of this 
very difficult question upon which various 
opinions have been expressed, [Bireshur Dutt v. 
Baroda Prosad] 15 O.W.N. 825.° [Kamala Prosad 
v. Kishore Mohan] 55 Cal. 666, 10 [Ramratan Kapali 
v. Aswini Kumar Dutt] 87 Cal. 559 11 and [Basan- 
takumar Basu v. Ramshankar Ray] 69 Cal.859. w 

[ 10 ] On the above grounds, I would allow the 
appeal, set aside the order of the Additional 
District Judge and restore the order of the 
Munsif. The appellants will get their costs in this 
Court and in the Court of the Additional 
District Judge. 

Manohar Lall J. — I agree. The judgment- 

debtors should have taken objection at the stage 
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6. (’28) 15 A. I. R. 1928 Mad. 3S7 (390): 111 I, C. 378, 

7. (’31) 18 A. I. R. 1931 Cal. 802 (803) : 135 I. C. 876, 

8. (’31) 18 A. I. R. 1931 Cal. 788 (789) : 58 Cal. 1040 • 

134 1. C. 1042. 

9. (’ll) 11 I. C. 504 (505) : 15 C. W. N. 825. 

10. (’28) 15 A. I. R. 1928 Cal. 180 (182) : 55 Cal. 666 S 
106 I. C. 300. 

11. (TO) 37 Cal. 559 (572) : 6 I. C. 69. 

12. (’32) 19 A. I. R. 1932 Cal. 600 (617): 69 Cal. 859: 
138 I. C. 882. 
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•when mesne profits were being ascertained. Not 
having done so, they cannot ask the executing 
Oourfc to split the decree into so many parts. 
We have no materials to find out in these pro¬ 
ceedings the amount of mesne profits that should 
be allocated to the lands wrongfully in possession 
of the judgment-debtors. 

V.r./d.h. Appeal allowed. 

A. I. R. (34) 1947 Patna 45 [G. N. 15] 

Ray J. 

Shiba Prasad Singh v. Nilabji Bali. 

Civil Revn. No. 1004 of 1945, Decided on 9th 
January 1946, from order of Addl. Sub-Judge, 
Dhanbad, D/-26th November 1945. 

(a) Evidence Act (1872), S. 116 — Lessee though 
cannot dispute title of lessor, can deny lease and 
his own status as lessee. 

It is true that once a valid and subsisting lease 
is established between the parties, the lessee may 
be bound by the rule of estoppel and be debarred 
from disputing the question of title of the lessor, but 
that does not prevent the alleged lessee from denying 
the lease and his own status as a lessee. He is 
bound by the rule of estoppel only when he acts as a 
lessee and in that capacity attempts to refute the title 
of his own lessor. The principle of estoppel, as between 
lessor and lessee, laid down in S. 116, does not debar 
any-defendantifrom making out the case that he has 
never been a lessee, and the lease purporting to make 
him a lessee was never a valid document, and in that 
behalf, to plead such circumstances as may invalidate 
the lease or otherwise make it null and void. [Para 9] 

(b) Civil P. C. (1908), O. 14, R. 5 and S. 115 — 

Framing of issues necessary for determining con¬ 
troversy between parties is obligatory on Court_ 

Revision lies against order refusing to frame issues. 

The provisions of 0. 14, R. 5 make it obligatory upon 
the Judge to frame such issues as are necessary for the 
purpose of determining the controversy between the 
parties and if he refuses to frame such issues as are 
really Decessary for determining the controversy, he 
fails to exercise the jurisdiction which is vested in him. 
Hence in such a case revision lies against an order 
refusing to frame issues: 85 Mad. 607 (P. C.), Rel. on. 

[Para 11] 

CPC _ 

(’44)*Chitaley, O. 14, R. 5, N. 3. 

(c) Civil P. C. (1908), S. 115 and O. 14, R. 5 — 
Judge deciding wrongly that particular issue is not 
necessary for determining controversy between 
parties —Revision lies. 

If the determination of any particular question of law 
or fact results in affecting the Court’s jurisdiction to 
decide a matter, an erroneous decision of that question 
of fact or law is also a question of jurisdiction. If a 
Judge has decided wrongly that a particular issue is not 
necessary for determination of the controversy while in 
fact it is necessary, it is this wrong decision of his 
which leads him to the position of failing to exercise 
his jurisdiction of framing necessary issues. Hence 
revision lies against the wrong decision of a Judge that 
a particular issue is not necessary for determining the 
controversy. [P ara n] 

C' p_ c. _ 

(’44) Chi’taley, S. 115, N. 11, pt. 2. 

Dr. D. N. Mitter and N. N.-Roy — for Petitioner. 

S, G, Ghosh — for Opposite party. 


Order. — Thi3 is civil revision by the de¬ 
fendant in Money Suit no. 39 of 1941 in the file 
of the Subordinate Judge of Dhanbad. The suit i 3 
one for recovery of rents in respect of certain 
mining rights in mauza Sabaldi in pergana 
Jharia, district Manbhum. The plaintiffs’ claim 
is based upon a kabuiiat executed by one 
Hardayai Singh in favour of the predecessors-in¬ 
interest of the plaintiffs on 12-C-1918 reserving 
the annual rent of Rs. 972/-. The defendant’3 
liability for paymentof rent is based upon certain 
allegations of fact of which the most relevant 
ones for the purposes of this civil revision are that 
the lessee of the aforesaid kabuiiat was a farzidar of 
the defendant, that in pursuance of this transaction 
and on account of the relationship of landlord 
and tenant, there had been some payments of 
rent towards the rent reserved in the kabuiiat 
by the defendant’s estate, and, that therefore, 
the defendant is liable to pay the arrears claimed 
in the suit. The defendant denied all the necessary 
allegations, namely that Hardayai was their 
farzidar and that either the defendant or the de¬ 
fendant’s estate ever made any payment 
knowingly towards the rent reserved in the 
kabuiiat. The defendant further stated that the 
kabuiiat, if any, was entered into under mutual 
mistake of the parties concerned, and, therefore, 
it was not operative. It was also stated by the 
defendant in his written statement that the 
underground rights in respect of which the rent 
was claimed did not lay in the plaintiffs or their 
predecessors-in-interest, it having always been 
retained by the proprietors as a part of their 
proprietary interest, and the estate that wa 3 
carved out in favour of the plaintiffs’ predeces¬ 
sors-in-interest did not carry any underground 
rights. 

[ 2 ] At first the suit was instituted by some of 
the plaintiffs who owned seven annas and odd 
interest in the mouza. The other cosharers had 
been made proforma defendants who have since 
been transposed to the category of plaintiffs and 
after this transposition the defendant was called 
upon to file a supplementary or additional writ¬ 
ten statement which has been done. But nothing 
turns upon that. 

[3] In view of the pleadings of the parties 
a set of issues had been framed by the Subordi¬ 
nate Judge on 30th May 1941, of which those 
that are relevant for the purposes of this revi¬ 
sion are: - 

Issue No. 3: ‘Had tbe Sikbars the alleged prede¬ 
cessor in interest of tbe plaintiff any right, title or 
interest in the underground of mouza Sabaldi?”, 
Issue No. 4; “Is the allegation of a benami lease as 
stated in paras. 2 and 3 of tbe plaint true? Is there 
relationship of lessor and lessee between the plaintiff 
and the defendant? Are the terms of the aforesaid 
lease binding upon the defendant or enforeceable 


46 Patna 


Shiba Prasad Singh v. Nilabji Bali ( Ray J.) 


A. I fi. 




ftfminsfc him?, No. G: “Is the allegation of the payment 
of a sum of Rs. 2-300 by tbe defendant or of subse¬ 
quent payment of the Receiver true? Was there exercise 
of undue influence upon the defendants stall or 
Receiver or fraud and misrepresentation in the matter 
of’ such payment, if any, as alleged in the written 

statement?”. , , 

[ 4 ] It may be noticed that the issue as at 
present proposed, namely whether the kabuliat 
was vitiated by a mutual mistake of the parties, 
was not proposed as one of the issues as origi- 


issue 


* Jiff 

is concerned, the defendant can plead his igno. HPT 


n ally framed. At the date of the first hearing 
after the parties opened their respective cases, 


the learned Subordinate Judge changed his 

mind and recast the issues in terms as follows: 

No. 1. Is there a relationship of lessor and 
lessee between (he parties? No. 2. \\ as the lease 
executed in ignorance of the underground right of 
the lessee? No. 3. Are the plaintiffs entitled to the 
amount claimed? No. 4. To what relief, if any, are 
the plaintiffs entitled? 

[5] The defendant not being satisfied with 
the issues as re cast, filed an application propo¬ 
sing some further issues so that the matters in 
controversy between the parties may be finally 
determined. The learned Subordinate Judge 
however, rejected thi 3 petition and ordered the 
issues to stand as re-cast by him. 

[G] This revision is directed against this order 
of the learned Subordinate Judge, and, in sup. 
port thereof, it is urged by Dr. Mitter, who 
appears for the petitioner, that in view of the 
provisions of O. 14, R. 5, Civil P. C., it was not at 
the option of the Subordinate Judge to refuse to 
frame such issues as within the meaning of the 
provision are necessary for determining tbo 
matters in controversy between tbe parties, 
because the provision says that such issues shall 
bo so made or framed. In support of bis con¬ 
tention lie has cited tbe authority of the Privy 
Council in [Shamu Patter v. Abdul Kadir] 39 


I. A. 218 1 at p. 222 where it is said that it is 


obligatory upon the Court to frame such issues 
as are necessary for determining the controversy 
between the parties. 

[7] The learned Subordinate Judge in his 
order refusing to frame the necessary issues 
observes : 

“It may he mentioned that it i9 a claim for 
money and the question regarding the validity of the 
lease or the ignorance of the lessee arises incidentally 
and it is not necessary to frame specific issue on that 
point. The only issue that really arises in this ease is 
whether the plaintiffs, on the allegations made in the 
plaint, are entitled to the amount claimed. In spite of 
it I have framed one specific issue regarding relation¬ 
ship of lessor and lessee between tho parties and another 
whether tho lease was executed in ignoraneo of the 
mineral rights of the lessee. As it is not a suit for a 
declaration regarding the validity or otherwise of tho 
lease, no direct issuo concerning the lease can be framed. 
So far as tbe term ‘mutual mistake' in tbe proposed 


1. (T2) 35 Mad G07 (612): 39 I. A 218 : 16 I. C. 250 
(P. C.). 
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ranee and mistake of bis rights but cannot attribute or Bin# 
force this nolion on tbe plaintiff who has specifically 
come out with a claim on tbe basis of tbe lease whioh 
be cannot admit to have been executed under a mistake 
on bis part specially when it is stated that the defendant ■ ^ 
has been paying rent in order to keep tbe lease alive.” 

[8] I am afraid I do not appreciate this 
reasoning of tho learned Subordinate Judge. It 
seems he has pre-judged the suit at a stage when 

he has to frame issues. j 

[ 9 ] A number of authorities beginning with 
[Hari Narayan Singh v. Sriram Chakravarti] 3T 
I. A. 136 2 down to [Gobinda Narayan Singh v. 

Sham Lai Singh] 5SI.A.125 3 have been cited be. 
fore me by the learned counsel appearing for the 
petitioner to show that prima facie the sub-soil 
mineral rights remain in the proprietor and is 
not affected by any grant carved out of the 
proprietary right in tho absence of express words 
of conveyance or in tho absence of express evi¬ 
dence to that effect. It goes without saying that 
at this stage I am not iuclined to express any 
opinion with regard to with whom the rights in 
question in respect of which the rent is sought 
to be recovered would prima facie lie. But it is 
quite clear that this is a substantial point which 
tbe defendant, who also happens to be a pro- B 1 
prietor of the v estate within which mouza 
Sabaldi lies, is entitled to raise. I do not agree 
with the learned Subordinate Judge that this 
being a suit for money, in other words this being 
a suit for recovery of rent, the question of res¬ 
pective rights of the parties to the subject matter 
of the lease does not arise. It is true that once a 
valid and subsisting lease is established between' 
tho parties, tho lessee may he hound by the 
principle of estoppel and may he debarred from 
disputing the question of title of the lesssor, bu 
that does not prevent the alleged lessee to deny 
the lease and to deny his own status as a lessee. 

He is bound by the rule of estoppel only when 
he acts as a lessee and in that capacity tries to 
refute the title of his own lessor. That well 
established principle of estoppel as between 
lessor and lessee as enacted in s. 116, Evidence 
Act, does not prevent any defendant to make out 
the case that ho has never been a lessee, and the 
lease purporting to make him a lessee was never 
a valid document, and, in that behalf, to plead 
such circumstances as may invalidate the lease 
or otherwise make it null and void. 

[ 10 ] Learned counsel appearing for the res¬ 
pondents raised a preliminary objection that no 
civil revision lies as the Subordinate Judge hav¬ 
ing had jurisdiction to deoide the suit either to 
frame certain issues or not was well within hia 
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• i-jurisdiction and bis order so refusing does not 
fcinvolve any question of wrong assumption of 
•^jurisdiction or wrongful exercise or non-exercise 
^Pf jurisdiction. It is urged, therefore, that this 
[:rCCourt has no power to interfere. 

& [11] I cannot accept this contention in this 


e ^particular case. As I have said before, the provi¬ 
sions of R. 5 of o. 14 make it obligatory upon 
3F vthe Subordinate Judge to frame such issues as 


are necessary for determining the controversy 
,-between the parties, and if he refuses to make 
^ such issues as are really necessary for determin¬ 
ing the controversy, I must hold that he fails to 
.^xercise the jurisdiction which is vested in him. 
[Jt is further contended that the learned Sub- 
a tordinate Judge was the person who had the 
^jurisdiction to decide whether any particular 
of j ssue is necessary for determining the contro¬ 
versy between the parties, and if he decides that 
.erroneously it raises no question of jurisdiction. 
,$■ fail *° appreciate this argument too because it 
jjP as |ieen always the well established principle 
.jjV^at if the determination of any particular ques- 
rf ion °? facfc or law results in affecting the-Court’s 
^iction to decide a matter, an erroneous 
. lecision of that question of fact or law is also a 
’'question of jurisdiction. If the Subordinate 
■ udge has decided wrongly that a particular 
J .ssue is not necessary for determining the con¬ 
troversy while it is in fact necessary, it is this 
‘ wrong decision of his which leads him to the 
Position of failing to exercise his jurisdiction of 
)! warning necessary issues which he had. In my 
^‘ r iew, therefore, the civil revision does lie and 
* c -he Subordinate Judge’s refusal to frame the 
Phecessary issue, which was obligatory, involves 
■,] question of jurisdiction in the sense that he 
i.'. aa failed to exercise the jurisdiction vested in 



^ [12] In my view, therefore, the issue which is 
fought to be framed by the defendant in his 
Petition filed before the learned Subordinate 
f-*Judge should be added to the issues as re-cast 
W ^m. I should further direct that some of 
[pie issues that had been originally framed on 
c:Otb May 1941 should also be retained as in my 
>t>,iew, on the pleadings, those are also necessary 
Issues for determining the controversy. I am 
e^'dly conscious of what the learned Subordinate 
pudge says and what the learned counsel appear, 
pig for the opposite party urges, namely that 
‘sues l and 2 as re.cast are comprehensive 
enough to include the points now sought to be 
I $ used by the proposed additional issue and also 
,$(■16 question of benami and other incidental 

questions. view of the Subordinate 

judges own order the matter becomes all the 
1010 ambiguous and leaves sufficient room for 
• ;; )ntroversy and may lead to certain disability 


to be cast upon the defendant from adducing 
such evidence as he would otherwise be entitled 
to adduce on the basis of his pleadings. In order 
to avoid ambiguity and for the sake of clarity, 
I should direct that issues 3, 4 and c of 30th May 
1941, should also form part of the issues now to be 
framed. Learned counsel for the opposite party 
says that an issue as to estoppel is also relevant 
in a case like this. I quite appreciate that, and 
the Subordinate Judge when moved, in that be¬ 
half, by the plaintiff should be well advised tc 
raise an issue as to estoppel. In the result the 
civil revision is allowed and the order of tha 
Subordinate Judge is set aside. Costs to abide 
the result. Hearing fee one gold mohur. The 
record may be sent down immediately. 

D.S./d.h. Revision allowed. 
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1943 . 


Limitation Act (1908), Arts. 123 and 131 —Right 
to receive annuity repudiated — Suit to recover 
arrears brought more than 12 years after repudia¬ 
tion is governed by Art. 131 and not by Art. 123. 


It is true that if the right to receive an annuitv 
payable under a will has not been repudiated m Dre than 
12 years before the institution of a suit for the recoverv 
of the arrears, Art. 123 would be applicable. But one-' 
the right to receive the annuity has been repudiated 
then Art. 131 must be held to bo the appropriate 
Article. Where the person whose right to an annuity 
whether it is payable as a legacy or otherwise has been 
denied or repudiated has taken no action for more than 
12 years since the denial or repudiation, he cannot 
enforce his right after the lapse of many years beyond 
the expiry of the period of limitation fixed under Art. 
131 and say that under Art. 123 he is entitled to tb° 
annuity for the last 12 years. [p ara 13 -; 

Limitation Act.— 

(’42) Chitaley, Art. 131, N. 2. 

P. R. Das, Sarjoo Prasad and Kanhaiyaji 

— for Appellant. 

Lalnarain Sinha , K. Rai and B. K. Sharma 

—for Respondents. 


Fazl Ali C. J. —This is a defendant’s appeal 
arising out of a suit instituted by the plaintiffs 
respondents to recover from the appellant a sum 
of Rs. 9 500 on account of arrears of a certain 
maintenance allowance which according to the 
plaintiffs was payable to them under a will dated 
17-12-1890 left by Maharaja Sir Radha Prasad 
Singh Bahadur who was at the date of the will 
the holder of the impartible estate known as 
Dumraon Raj. At the time the will was executed. 
Sir Radha Prasad Singh had no son, By the will 
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bo affirmed a previous deed authorising his wife 
Rani Beni Prasad Koeri to adopt a son to him 
in the event of no son being born to him and 
bequeathed the whole estate to his eldest son 
and in the event of no son being in existence to 
his wife for the term of her natural life. In para. 

15 of the will it is stated that a sura of Rs. 50 per 
month was payable as maintenance allowance to 
Labu Thakur Prasad father of the plaintiff till 
he was alive and after his death to his sons, 
namely, the present plaintiffs. The plaintiffs case 
as set out in the plaint is that as directed under the 
will a monthly allowance of rs. 50 was regularly 
paid to Babu Thakur Prasad Singh, their father 
during his life time and after his death it was 
paid to them, but subsequently no payments were 
made for some time. They also assert that 
the defendant as holder of the Dumraon Raj 
i 3 bound by the terms of the will executed by his 
predecessor in interest and is liable to pay the 
maintenance allowance as provided therein. On 
these allegations the plaintiffs pray for a decree for 
payment to them of the arrears of maintenance 
allowance for a period of 12 years. 

[2] The defendant’s main pleas were, (l) that 
the defendant being neither an executor under 
the will nor an heir of the executor was not 
bound by its terms; (2) that the suit is barred by 
limitation. Tho defendant’s case as set out in 
the written statement was that in 1913 plain¬ 
tiff 1 had approached his father and claimed 
the allowance under tho will, but the defendant’s 
father denied tho right alleged by tho plaintiffs 
and refused to pay tho said sum of rs. 50 per month 
and as a matter of fact never paid the said 
allowance. Thereafter the plaintiffs again ap¬ 
proached tho defendant’s father and prayed for 
monetary help and then the latter being moved 
by the plaintiffs’ poverty ordered payment of 
rs. 30 /- per month to them by way of help but 
made the payment conditional upon the good 
behaviour of the plaintiffs and also made it clear 
that the allowance was liablo to be stopped at 
any moment at his will. Plaintiff 1 thereupon 
agreed to receive the allowance of Rs. 80/- per 
month on the terms and conditions imposed by 
the defendant’s father. In 1919 information 
reached the defendant’s father that the plaintiff 
1 was disloyal to him and thereupon the allow¬ 
ance was totally stopped in July 1919. 

[3] The learned Subordinate Judge after hearing 
the evidence adduced by tho parties at the trial 
came to the conclusion that the defendant was 
bound by the terms of the will specially because 
tho defendant’s father had brought a suit against 
the widow of Sir Radha Prasad Singh in her 
capacity as the executrix of the testator’s will to 
recover certain properties which had been 
bequeathed to him under the will left by Sir 


rs. 30 /- was received by plaintiff 1 in hi 
capacity of a Sardar or dignitary of the DumraJ . 
Raj and there was no tangible evidence on thl ** 
record to show that the plaintiffs had relinquish! 
their right under the will. He negatived the plej 
of limitation and held that the claim of til 
plaintiffs for recovery of maintenance allowaij ^ 
was governed by Art. 123, Limitation Act, ail ' 
the plaintiffs were entitled to recover arre&al j® 
maintenance allowance which had acorued with! ® 
12 years of the date of suit. . fl ^ 

[ 4 ] The defendant being dissatisfied.with ill ^ 

decree of the learned Subordinate Judge hJ i 

preferred this appeal. (I ^ 

[ 5 ] The two principal questions whichariseil 1 
this appeal are, (l) whether the defendant ■ ^ 
bound by the terms of the will and (2) whetbJ i 
the suit is barred by limitation. The first question = 
is a somewhat difficult one and depends on d 
answer to the question as to whether the rule m ^ 
survivorship is applicable to an impartible estau 1 
It was conceded by both parties that if d 
defendant succeeded to the properties as anhd 
of Sir Radha Prasad he was bound by the ten! 
of the will; but if he succeeded to the estate M 
the right of survivorship, then he was not bounl 
by the terms of the will. The will makes nl 
express provision as to who was to get the pnl 
perty upon the death of Rani Beni Prasad Eon 
widow of Sir Radha Prasad in the event ofb® 
dying without leaving any son. The appellant! 
case is that the will ceased to have any forced 
the death of Rani Beni Prasad Koeri and M 
father succeeded to the estate not under thewj 
but quite independently of it as the 
surviving member of the Hindu joint family j 
which Sir Radha Prasad belonged. It is oomtti 
ground that there was a prolonged litigafo^ 
after the death of Rani Beni Prasad Koeri abwj 
the right of succession to the Dumraon Raj t 
tho only evidence which we have on the reo 
of the case with reference to this litigation d 
sists of the oral evidence of the first witness 
the defendant who has deposed that after 
death of Rani the defendant’s father brought 
suit to recover possession of the estate from 
Jang Bahadur Singh who claimed to be w 
adopted son of Sir Radha Prasad Singh and 
suit was decreed. No documents have, howe* 
been filed by either of the parties to show l 
exact terms of the decree passed in favour of* 
defendant’s father. Therefore, at the hearing^ 
the appeal Mr. P. R. Das who appears for w 
defendant-appellant, made an application befa 
us to admit in evidence certain documents w® 

* ing upon the litigation in question and we wow 
i bavo been disposed to admit them in ©video 
but for the fact that in our opinion it is ® 
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absolutely necessary for the purpose of disposing 
of this appeal to decide the difficult question as 
to whether the defendant is bound by the terms 
of the will. That question becomes immaterial 
because upon the evidence on the record the suit 
must be held to be barred by limitation. 

[6] It is common ground that during the life¬ 
time of the defendant’s father the plaintiffs used 
to get Rs. 30 a month. There are, however, two 
somewhat different versions as to the nature of 
this payment. The plaintiffs’ version may be re¬ 
produced in the words of plaintiff l as follows: 

“I was getting an allowance of Rs. 30 peii mensem 
from the Raj for some time for my expenses as a Sardar. 
I got this allowance of Rs. 30 per mensem till 1919. 
As a Sardar I had to live at Dumraon. I did not enter 
into any agreement with the Maharaja that my 
allowance of Rs. 30 per mensem would be stopped if I 
turned disloyal and unfaithful to him. I was getting 
Rs. 30 per month not under the will but for my per¬ 
sonal expenses as a Sardar.” 

[7] It is quite clear from the evidence of plain¬ 
tiff 1 that the sum of Rs. 30 which the plaintiffs 
received till 1919 was in addition to Rs. 50 per 
month to which they claimed to be entitled 
under the will. But the question still remains 
to be decided whether they ever received the 
latter allowance from the defendant’s father. 
On this question the following statement made 
by plaintiff 1 may be considered: 

“I know that there are papers in the Raj showing 
payments of .those allowances to me before 1913. I can¬ 
not assign any reason why I did not ask my lawyers to 
call for those papers from the Raj. I used to get Rs. 30 
per meusem as my personal allowance for staying at 
Dumraon. I do not know if other Sardars also got 
allowances for staying at Dumraon. I have no witness to 
prove that I received allowance of Rs. 50 per mensem. 
I have no witness to prove that I received allowance of 
Rs. 30 per mensem before 1913. I have no paper to 
show that I received allowance of Rs. 30 per mensem 
before 1913. I have no paper to show that I received 
allowance of Rs. 50 per mensem. I may have papers 
at home which may be found out alter search.” 

[8] Plaintiff 1 admitted that in a previous suit 
instituted against him by the defendant’s father 

he had deposed to the following effect: 

“My father and uncle used to get some monetary help 
from Maharaja Radha Prasad Singh. After my father’s 

time I also used to (get) some such help.Only 

a year ago I came to know of the execution of the will 
by the last Maharaja. I cannot say why my father, 
uncle and myself used to get monetary help from 
the Raj.” 

[9] This statement was made by the plaintiff l 
in a previous suit about the year 1921 and if 
what he then stated was correct, it follows that 
he came to know of the will about the year 
1920. However that may be, there is no reliable 
evidence on the record to show that the plain¬ 
tiff 1 or his father ever got an allowance of 
Rs. 50 from the defendant or from Maharaja 
Kesho Prasad Singh since the latter entered 
into the possession of the Dumraon Raj. 

- [ 10 ] One of the. witnesses examined on behalf of 
1947 P/7 & 8 


the defendant has stated that sometime in 1913 
the plaintiff 1 made a prayer to Maharaja 
Kesbo Prasad Singh for paying him Rs. 50 
per month as provided under the will of Sir 
Radha Prasad Singh but the Maharaja said 
that he did not know anything about the will 
but would pay him an allowance of Rs. 30 per 
mensem if he would remain loyal to him. All 
the witnesses examined by the defendant have 
stated that this sum was a help from the Raj 
and was stopped in 1919 because the plaintiff 1 
became disloyal to the defendant’s father. It is 
common ground that the allowance was stopped 
in 1919 and the plaintiff admits that from 1919 
to 1941 when the present suit was instituted he 
never demanded the allowance from the defen¬ 
dant or his father. 

[11] In my judgment the defendant’s version 
ought to be accepted. The fact that the plain¬ 
tiffs were never paid the allowance which was 
fixed under the will, though they asked for it, 
supports the defendant’s assertion that he and 
his father did not consider themselves bound 
by the terms of the will. It is common ground 
that the plaintiffs used to get an allowance of 
Rs. 30 per mensem from the defendant’s father 
which was stopped. .The plaintiffs’ conduct 
shows that they received the allowance by way 
of help and not as a matter of right because 
between 1919 and 1941 they did not claim it nor 
did they take any step to recover the whole or 
part of the arrears which according to them 
had fallen due. The allowance was stopped 
because rightly or wrongly the defendant’s 
father came to the conclusion that the plaintiff 1 
was disloyal to him and for that reason the 
defendant’s father also instituted a suit against 
the plaintiffs to recover possession of the pro¬ 
perties which had been given to them by Sir 
Radha Prasad Singh by his will. It seems, 
therefore, that from the very outset the defen. 
dant’s father never allowed the plaintiffs to 
believe that he was bound to pay them the 
allowance which was fixed under the will and 
when the allowance of Rs. 30 per month was 
stopped in 1919, it was stopped on the ground 
that the plaintiffs were not entitled to receive 
any allowance as a matter of right. The plain¬ 
tiffs did not take any step for a period of more 
than 20 years either for the recovery of the 
arrears of maintenance allowance or for an 
adjudication of their right to receive such an 
allowance. 

[12] I have no doubt in my mind that the pre¬ 
sent suit of the plaintiffs is barred by limitation 
and they cannot be granted any relief in this suit. 

[13] It was contended by the learned Advocate 
for the respondent that the suit is governed by 
Art. 123, Limitation Act, which provides a period of 
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12 years as the period of limitation for a suit 
for a legacy from the time when the legacy be¬ 
comes payable or deliverable, and in support of 
his contention he refers us to the decisions in 
[Hemangini Devi v. Anil Krishna Banerjee] A.I.R. 
1938 rat. COO, 1 [Bhola Nath v. Sarba Mangala 
Devil A. I. R. 1940 cal. 93, 2 [Partha Sarathi Appa 
Rao v. Venkatadri Appa Rao] 4G Mad. 190, 3 
affirmed in appeal by the Privy Council, see 48 Mad. 
312 4 and [Mt. Bolo v. Mt. Koklan] 32 Bom. L. R. 
1596 . 6 Iam, however, of the opinion that the Arti¬ 
cle which is applicable to the present case is Art. 131 
under which a suit to establish a periodically recur¬ 
ring right has to be brought within 12 years from 
the date when the plaintiff is first refused the 
enjoyment of the right. It may be conceded that 
the annuity which the plaintiffs claimed was in 
tho nature of a legacy and if the right to receive 
the legacy had not been repudiated more than 
12 years before the institution of the suit, Article 
123 could be applied. But once the right to receive 
a recurring payment is repudiated, then, in my 
opinion, Art. 131 must be held to be the appro¬ 
priate Article. On principle it seems to me to bo 
illogical to hold that even though the person 
whose right to an annuity, whether it is payable 
as a legacy or otherwise, has been denied or 
repudiated has taken no action for more than 12 
years since the denial or repudiation, he may 
still enforce his right after the lapse of many 
years beyond the expiry of the period of limita¬ 
tion fixed under Art. 131 and say that under Art. 
123 he is entitled to the annuity for the last 12 
years. I think that my view on this point is 
supported to some extent by the following cases 
cited by the learned counsel for tho appellant: 
[Akbar Sarkar v. Ramesh Chandra] 88 0. L. J. 
207;° [Guzan Lai v. Sm. Parbati Bari] 8 c. W. n 
(n p) 192; 7 [Ganesh Vinayak v. SitaBai] 41 Bom. 
I59 8 and [Narendra Chandra y. Nalini Sundari] 2G 
i. c. 939. u Theso cases do not relate to the pay¬ 
ment of a legacy or an annuity under a will, 
but on principle they cannot bo distinguished 
from the present caso. It is well settled that more 
non-payment of rent by a tenant for any number 
of years does not bar the landlord’s c laim 

1. (’38) 25 A.l.R. 1938 Pat. 600 (601): 17 Pat. 350: 181 
I. C. 283. 

2. (’40) 27 A. I. R. 1940 Cal. 93 (94):186 I. C. 843. 

3. (’22) 9 A. I. R. 1922 Mad. 457 (4G1):4G Mad. 190: 
70 I. C 689 (FB). 

4. (’25) 12 A I R. 1925 P. C. 105 (109):48 Mad. 312: 
52 I A. 214: 87 I. C. 324 (P C), Venkatadri Apparao 
v. Partbnearathi Appa Rao. 


A. I.R. 


C. L. J. 207. 

7. (’04) 8 C. W. N. (N P) 192. 

8 . (’1G) 3 A. I. R. 1916 Bom. 143 (144):41 Bom. 159: 
38 I. C. 54. 

9. (’15) 2 A. I. R. 1915 Cal. 550 (552):26 I. C. 939, 


to rent but some of the cases cited by the 
learned counsel for the appellant do lay down 
that if the alleged tenant asserts that he is not 
liable to pay rent at all to the plaintiffs or that 
no relationship of landlord and tenant subsists bet. 
ween him and the plaintiff, the question of limits, 
tion may arise. Similarly, under Art. 128 a suit by a 
Hindu for maintenance must be brought within 
12 years of the date when the arrears are payable; 
but nevertheless it has been held in certain cases 
that when the right to maintenance is denied 
and there has been no step taken for more than 
12 years by the person whose right is denied, he 
cannot afterwards sue for arrears of mainten¬ 
ance. The point is emphasised in these words 

by Ghosh and Pargiter, J J. in 8 C. W. N. (N. P.) 192. 7 

"We are of opinion that the denial of the plaintiff's 
right to receive the maintenance in question by the 
defendant and the cessation to pay the maintenance 
did constitute an entirely new condition destructive oi 
the condition which had been established by the previ¬ 
ous decree, and did afford to the plaintiff a new and a 
fresh cause of action, upon which she was bound to 
bring a suit either to establish her right to receive 
maintenance, or to recover arrears of maintenance, 
within 6 or 12 years, as tho case might be, from the 
date of the accrual of the said cause of action." 

[14] Iu that case the plaintiff’s right to receive 
maintenance on the basi9 of an ekrar had been 
established by certain decrees; but after the 
death of the defendant’s father when the plain¬ 
tiff demanded maintenance from the defendant 
it was refused and no maintenance was paid to 
her for more than 12 years. The learned Judges 
of the Calcutta High Court held that the suit 
was barred by Art. 131, Limitation Act. In the 
present caso the evidence discloses that the 
plaintiffs’ right to receive the allowance of RS.5 
por month under the will was repudiated by the 
father of the defendant as early as in 1918. 
After that refusal the plaintiffs did not urge 
their so-called right under tho will but accepted 
a smaller allowance from the defendant’s father 
which was conditional upon their remaining 
loyal to him. There is no reliable evidence at 
all in the present case to show that the plaintiffs 
over received tho sum of rs. 50 under the will 
since tho defendant’s father eutered into the 
possession of the Dumraon estate. The plaintiffs 
seem to have accepted the position that they 
were not ontitled to any maintenance from the 
defendant’s father under the will. At any rate* 
upon the plaintiffs’ own case the alleged allow 
ance of Rs. 50 per month was stopped in 1919 
and the defendant’s father brought a suit in that 
year to recover possession from the plaintiffs of 
the property which they had received as a 
legacy under tho will. There is no doubt there¬ 
fore that at least in 1919 the defendant’s father 
repudiated tho claim of the plaintiffs to an 
allowance under tho will. The present suit hav* 
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ing been brought nearly 22 years after this 
repudiation is clearly barred by limitation. 

[15] In the result the judgment and decree of 
the Couiji below are set aside and the suit is dis¬ 
missed and the appeal is allowed with costs 
throughout. 

Ray J —I agree. 

d.s./d.h. Appeal allowed. 

A. I. R. (34) 1947 Patna 51 [C. N. 17.] 

Hay J. 

Nathu Mahto and othevs — Petitioner’s v. 
Emperor . 

Criminal Revn. No. 450 of 1946, De’d on 29-4-1946, 
from order of Judicial Commissioner, Chota Na^nur* 

Penal Code (I860), S. 97 — Dispute between two 
parties regarding their customary right to cut fuel 
from certain jungle — Complainant’s party cutting 
fuel even though they had no such right—Opposition 

by accused who had such exclusive right_Accused 

held protected by right of private defence of pro¬ 
perty — Penal Code, Ss. 147, 149 and 324. 

The accused who were residents of village J had been 
recorded to have the customary right of taking fuel 
from certain jungle lands of the village. The°com- 
plainant’s party belonging to the adjoining village B 
also claimed to have a similar customary right to take 
fuel from the same lands by virtue of their possession of 
raiyati lands in J. On the day of occurrence the com- 
plainant s party came in a body with a number of carts 
and cut fuel wood and while they were carting them 
they were opposed by the accused party on the ground 
that they had no such right and therefore their action 
was an encroachment upon their rights. There was a 
mutual marpit and a large number of persons belonging 
o the accused party were injured, while only 3 men of 
the complainant’s party were injured. Both parties were 
charge-sheeted by the police but the Magistrate acquitted 
the comp^mant’s party but convicted the accused under 
S.147 and S. 324 read with S. 149, Penal Code. The 
evidence on record established that the complainant’s 

party had absolutely no right to cut wood from the 
jungles in question: 

Held that the action of the complainant’s party in 
cutting the fuel wood amounted to direct encroachment 
on the subsisting rights of the accused persons aud 
therefore they were completely protected by the ri°ht of 
private defence of property. The fact that accused 
persons had come prepared to fight could not deprive 
hem of their right of private defence of property. As 
the complainant’s party were determined to come in a 
Body to take away the fuel, the accused had every 
rignt to collect such arms and number of persons as 
were necessary to defend their property and in view of 
tue very simple injuries inflicted on the complainant’s 
par y as compared to their own, it could not be said 
mf the l bad exceeded the right of private defence, 
ine conviction of the accused was therefore not justified. 

s. 0. Das _ for Petitioners. 9 ’ 10] 

Government Advocate — for the Crown. 

. Order. The eight petitioners have been con¬ 
victed under Ss. m and 324 read with s. 149, 
enal Code, and they have been sentenced to 
six months’ rigorous imprisonment each and to 
Pay a fine of Rs. 50 each in default three months’ 

rigorous imprisonment. 
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[2] A very brief outline of the facts leading to 
this prosecution are that the petitioners are 
residents of village Jagdishpur in which there are 
jungles of fuel wood and of other kinds of trees. 
Admittedly in Part 2 of the Khewat they have 
been recorded to have the customary right of 
taking their necessary fuel from the jungle. The 
complainant’s party belong to an adjoining vil¬ 
lage Barasi and some of the residents of Barasi 
have got raiyati lands in Jagdishpur. The 
complainant’s party by virtue of their posses¬ 
sion of raiyati lands in Jagdishpur also claim 
to have similar customary right to take fuel 
from the jungles. On the day of occurrence, the 
complainant’s party armed with their alleged 
customary right, came in a body with 18 or 20 
carts and cut fuel wood and while they were 
carting them they were opposed by the accused 
persons and certain others of village Jagdishpur 
as they thought that the complainant’s party had 
no such right and they by their action were 
encroaching upon the rights of the accused per¬ 
sons. Admittedly there was mutual marpit and 
a large number of people of Jagdishpur belonging 
to the petitioners’ party were injured and one of 
them died of injuries in the hospital, while some 
three men of the complainant’s party had also 
been injured. Both parties lodged information 

against each other and the police charge-sheeted 
both the parties. 

[3] The learned Magistrate acquitted the 
complainant’s party and convicted the peti¬ 
tioners as # already mentioned and had ori- 
gmally sentenced them to rigorous imprisonment 
of 1 year each. The learned lower appellate 
Court has reduced the sentence of imprisonment 
to 6 months each, as I have already stated. The 
trial Court considered that the complainant’s 
paity, coming as they did under the protection 
and with the permission of the landlord, were 
fully justified in removing fuel wood and inflicting 
injuries on the people of the accused’s party in 
vindication of their right, while the learned 
lower appellate Court took the view that the 
question of the right of private defence did not 
arise as both parties had come determined for a 
premeditated fight, though the villagers of 
Jagdishpur were worsted. 

[4] I have gone through the entire evidence 
on the record, and I am of opinion that the peti¬ 
tioners have been wrongly convicted, and in my 
view this flows from a complete misapprehen¬ 
sion of the right and title of the people of Jagdi¬ 
shpur with regard to the jungles, and though 
very reluctant, I am constrained to observe that 
the learned Courts below have not paid proper 
attention to the state of evidence on record. 

[5] The following is the summary of the evi¬ 
dence with regard to the respective rights of the 
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parties. On the evidence of P. W. 2, who is a 
cosharer landlord, it is clear that the jungles are 
divided into 2 parts, zamindar’s rakhwat and 
tenant’s katawat, that is to say, jungles reserved 
for the zamindar and the jungles in which the 
tenants are given free hand for the purpose of 
taking their fuels. The disputed jungle along with 
certain other jungles consisting of an area of 300 
acres had been let out in mukarrari by the 16 
annas landlord to one Mohni Mohan Mukherji 
whose son Khity Nath Mukherji is P. w. 2. This 
Mohni Mohan has no other interest in the 
village except owning the jungle and it is signifi¬ 
cant to note that he has no tenant under him 
cultivating any raiyati lands and belonging to 
village Barasi. About 20 years ago the tenants of 
Jagdishpur having cut out fuel wood from the 
jungles within the mokarrari interest of Mohni 
Mohan Mukherji, there was a litigation and that 
litigation ended in a compromise by which it 
was agreed between the parties that Mohni 
Mohan should set apart 100 acres of jungle lands 
for use by the villagers and the other 200 acres 
would remain as his reserved forest. This 100 
acres of jungle lies to the east of his old bhandar, 
and it is clear from the evidence of the officer 
in charge (p. W. 14) that the occurrence took 
place in this jungle and he had visited this part 
of the jungle only in course of the investigation 
of the case. From the evidence of p. w. 12 him- 
self, it is clear that the residents of Jagdishpur 
and the raiyats of Jagdishpur have a right to 
cut fuel wood and they have been doing so all 
along in exercise of their right and without any 
permission from the landlord. This point has 
not been kept in view by either of the learned 
Courts below, and this will be clear from a 

quotation from the judgment of the trial Court 
which runs: 

“From the entire evidence placed beforo it is 
dear beyond all doubts that the P. Ws. under the above 
condition bad right to cut the wood. It is quite diffe¬ 
rent thing that the tenants of Jagdishpur may not like 
it, aa it goes against their interest, ns thereby their 
freedom would be curtailed. It baa been argued that 
the landlord can even dispose of the ontire jungle in 
the manner he likes and the tenants can't have any 
objection to such disposal. His right only comes in the 
jungle left and as it stands.” 

[6] This observation is entirely inijustifiable 
^nd unjustified in view of the admissions made 
by the landlord’s witnesses to the effect that 
fjom the jungle in dispute the tenants can cut 
fuel at their sweet will without any interference 
pn the part of the landlord. Therefore, the trial 
Court s view not set aside by the lower appellate 
Court that it is open to the landlord to introduce 
anybody and everybody into the jungle to cut 
fuel will not stand scrutiny. The rights of the 
people of Jagdishpur to cut fuel wood from this 
jungle in dispute would, therefore, dopend upon 


any pre-existing customary right standing in 
their favour, but such a right cannot be newly 
conferred by the landlord at his sweet will. The 
learned Government Advocate for the Crown 
in fact advanced the self same argument and 
urged strenuously that every tree growing in 
the jungle belongs to the landlord and the land, 
lord can cut it himself or can introduce another 
tenant at his own option to -cut fuel wood, and 
the tenants will have absolutely no right to pre. 
vent or oppose the cutting by the landlord’s 
nominees and when they do so they are in the 


Kt 


wrong. j 

[7] Both the learned Courts below seem to 
have been misled by a theory set up by the 
prosecution, namely, that in a panchayat which 
took place 7 or 8 days before the occurrence it 
was going to be settled, but for the ultimate 
backing out on the part of the villagers of 
Jagdishpur, that 100 acres out of 300 acres of 
Khity Nath Mukherji’s jungle should be set 
apart for the people of Barasi and the rest for 
the people of Jagdishpur, and the learned Courts 
below seem to have thought that as the villa, 
gers of Jagdishpur backed out from this arrange, 
ment and all the while were preparing for 
armed opposition to the legitimate right by the 
villagers of Barasi, they must be taken to be 
the aggressors and they cannot claim any right 
of private defence in justification of their con. 
duct. This again, I am constrained to say, i 3 
directly against the evidence on record. P. W. 3 
is one of the cosharer-landlords who comes to 
depose about the panchayat. He says that the 
panchayats were proposing to divide -the 100 
acres lying to the east of the old bhandar into 
60 and 30 as between the villagers of Jagdishpur 
and Barasi, and the investigating officer says 
that r. w. 2 did not even tell him this story at 
the stage of the investigation. On the contrary, 
it appears from the evidence of p, w. 12 that 
ICO acres were set apart by his father in course 
of compromise in the previous litigation for the 
villagers of Jagdishpur and for the raiyats of 
Jagdishpur. It is dear, however, that the villa¬ 
gers of Barasi in cutting fuel from the jungle in 
question were asserting their exolusive right 
over the entire 100 acres of jungle. This, there¬ 
fore, amounted to a complete denial of their 
( Jagdishpur people’s) right, keeping in view that 
the tenants had already agreed to leave 200 acres 
as reserved jungle in favour of the landlord, and 
if they are driven out of this 100 aores lying to 
the east of the old bhandar, they should be 
deprived completely of any right whatsoever to 
take fuel from the jungle. It is not only a ques¬ 
tion of diminution of their right but it is a ques¬ 
tion of complete extirpation of their right to take 

fuel from the jungle and their (prosecution party’s) 
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% action has to be judged on this background. 
!® [8] Coming to consider the rights of the 

ill. B villagers of Barasi, the question raised was 
Cm whether they have got anything under the com- 
slit promise already referred to; but that compro- 
riij: mise took place 20 years ago and it said “the 
18 k raiyats of Jagdishpur and residents of Jagdish- 
au; pur’’. The former phrase should certainly 
ii, i: include resident of any other village who is a 
top raiyat of Jagdishpur. The compromise can, with 
i: certainty, be interpreted to mean that the 
ins persons entitled to cut fuel would not include 
persons who had at that time no raiyati interest 
sci in the village. In view of the pre-existing 
by r customary right defining the rights and obliga- 
it tions as between the landlord and the tenants, 
ms; 't was generally agreed that the landlord should 
itii ^ permitted, particularly after the agree- 
its; ment . to withdraw a large parcel of the jungle 
teji an d to introduce new tenants on a pretext of 
e s they being persons who are also raiyats while 
in tact they were not raiyats at the time when 
Jjb this agreement was finally reached. It is open 
ti to doubt whether the compromise could affect 
■jj; the rights of Jagdishpur tenants. Secondly, there 
, j, 13 another aspect of the case which has been 
U completely lost sight of by the Courts below. 

’ I The evidence of p. w. 2 and p. w. li both of 
j- whom are cosharer.landlords is very clear on 
•' the point that, so far as the residents of Barasi 
, who have raiyati lands in Jagdishpur are con. 
cerned, they have their rights to take fuel from 
s i * he i un S la belonging to their respective maliks. 

I it Itl3to be borne in mind that besides these 
300 acres which were settled in mokarrari with 
; Mohni Mohan Mukherji the landlords have in 

te J heu ' own P a «i jungle lands, and if there 
Z happens to be any villager of Barasi who owns 
any raiyati land in Jagdishpur, he has to look 
■■ to his own landlord's jungle for the purpose of 
aI su PP'y of bis necessary fuel, It is admitted by 
P. W. 12 himself and also by p. w. 2 that Mohni 
.it ”f°b an O’-' for the matter of that Khiti Nath had 
, absolutely no tenant possessing any cultivable 
ft , ln fbe village. Therefore, on the strength 
, of possessing any raiyati land no resident of 
lb ■ ^ arasi can lay claim to any part of the jungle 

' m possession of p, w. 12 . True that in the 

. compromise two people of Barasi were parties, but 
U non , e o f fbem happens to be in the complain- 
ant’s party who came on the day of occurrence 
,! e ofoi-'C6 a right in the jungle. That some of 
j j® prosecution witnesses are setting up a new 
^ claim to this jungle will appear from the very 
j, statements they have made in Court. P, ^V. 1 
- admits that the tenants of Barasi take fuel 
S ™° d from the jungle of their respective land- 

\ J ° l , 1 but_ he says, because Mohni Mohan 

,j Mukherji is a mokarraridar of the 16 annas 


landlords, therefore, they can take fuel from his 

-d w 1S SeemS , t0 be a completely new 
right. P. W. 7 says that he takes fuel from the 

jungles of all the zamindars and also from 

the jungles of Mohni Mohan Babu. P. W. 2 

one of the cosharers-landlords speaks: 

. “No permission for taking fuel from Mohni Baku’s 
jungle is necessary but nobody can take fuel from 
the jungles of landlords without their permission.” 

But he states that there is no tenant in Mohni 
Babu’s share because his share consists only of 
300 acres of jungle and nothing else. P. W. 10 
says! No tenant or malik can cut wood from my 
jungle. Tenants cut wood from the jungle of 
their maliks of Jagdishpur.” From what I have • 
quoted above from the evidence, it is clear that 
no resident of Barasi even if he has raiyati land 
in Jagdishpur has any right to cut fuel wood 
from the jungle in occupation of Mohni Babu 
and from the evidence of the officer in charge 
and the evidence on record, it is clear that the 
jungle in dispute consists of that 100 acres jungles 
of Mohni Mohan Babu which has been reserved 
and set apart for the use of the tenants of 
Jagdishpur and this jungle has been located by 
the officer in charge in which he is corroborated 
by P. w. 12 as lying to the east of the old 
bhandar. I have also gone through the evidence 
of all the tenants of Barasi who have been 
examined for the prosecution. I find none who 
can claim to have been a raiyat of Jagdishpur 
within a measurable distance of.time from the 
date of the compromise above referred to. Most 
of them are tenants only of the last year and it 
was only one who could claim to his credit that 
he has got land for the last 6 or 7 years. Con¬ 
sidered from this stand point also, I do not see 
that they are persons who are meant to have a 
title to the jungles of Mohni Babu within the 
meaning of the compromise referred to if such a 
compromise can, at all, be held to bind the 
residents of Jagdishpur. 

[9] The position, therefore, is that in the 
jungle the^complainanfc’s party who cut wood on 
the day of occurrence had absolutely no right. 

If they had any, they had the right to cut fuel 
from the jungles of their respective landlords. 
Their cutting amounted to direct encroachment 
on the subsisting right of the accused persons. 
Therefore, the latter are completely protected 
by the right of private defence of property. 

[10] In view of the lower appellate Court’s 
argument that as the accused persons came 
prepared to fight, they cannot avail themselves 
of the right of private defence of property, I 
would say that this proposition of his is only 
partially correct. I do not know of any principle 
of criminal law which prevents people from 
getting themselves prepared, if necessary, with 
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arras when they anticipate attack upon their 
subsisting right by an armed set of people. In 
view of the finding that the people of Barasi 
(having no shred of right to take wood from the 
jungle in dispute) were determined to come in a 
body and to take away fuel from the jungle in 
dispute, the villagers of Jagdishpur had every 
right to collect such arms and number of persons 
as were necessary to defend their property. In 
view of the very simple injuries inflicted on 
three of the complainant’s party, it cannot be 
said that they have exceeded the right of private 
'defence. On the contrary, I have no hesitation 
in holding that, so far as the people of Barasi 
are concerned, they were not only aggressors but 
they acted throughout without any justification 
whatsoever either in the right of private defence 
of person or property in inflicting severe injuries 
on a large number of persons on the side of de¬ 
fence, and it is pity that they have been acquit¬ 
ted. 

[11] In my judgment, therefore, the rule must 
be made absolute. The convictions and sentences 
passed against the petitioners must be set aside 
and they be discharged from their bail bonds. 
The fines, if paid, will be refunded. 

KtS * Bale made absolute. 


A. I. R. (34) 1947 Patna 54 [C . N. 18] 

Sinha AND Das JJ. 

Emperor v. Batakrishna Pal — Bespondent. 

Govt. Appeal No. 1 of 1945, Decided on 5-2-194G, 
from order of Magistrate, First Class, Cuttack, D/-13-6- 


n«Jn B c ^ ~ gra and Assam Civil Courts Act 
(1887), S. 13-Court of Munsif under the Act is one 

Court though there may be several Munsifs work- 
mg in same district - Each officer does not con¬ 
stitute separate and different Court. 

Cnn^!‘T ( 3 i a u n jl 13 ,' A °’ ra ™d Assam Civil 

Courts Act, 1887, dearly show that the Court of tho 

^™ 31 ' u . nd 55 the Act is one Court though there might 

triot wtr^r work i ng 119 Munsif9 in th ° ««• r 

rime In™?■ t ! ie /. 0 l are t "° or more Munsifs having tho 

Ts (2) n 't 00 u D , iS ‘, rict JudgC ftssigns . »nder 

6WDS. (2), 8.13, to each of them such civil business 
as is cognizable by that Court. Each officer does not 

sifs nos ed 1 f pftrate , ftnd different Court, though Mun- 
s posted to ono district aro very often called first 

second or additional Munsif. The use of sudTexDr^ 
X Court"? T Mun , Si, ’ S Co “ rt . * ‘ the second M P u, - 
^rW • Officers ■ attaoliod 

R.^3 of General R 9< | 8 ^ S '. 139 Rules under— 
Vol. 1 (Patna m an< \ ClrCU,ar Orders, Civil 

Serastadars to act as ex-of icTo Co'" e,n '? 0werin K 

affidavits in matter^ f °u? mm,ssloners of 
resnective r™ ar ‘ s ng wuhi " jurisdiction of 


respective Courts in whirh Junsoiction of 

‘Court’ in mine m w 'hey are employed_ 

s. 3 of Bengal AcTmxnT'l , a 8 S a , C °S stituted b V 
onp Mimr-av r* ^ ^ 1887—Seristadar of 


one Munsifs Court i ~ ' serl8 tadar of 

affidavits for other Munsifs Court C ° mmissioner of 


Under R. 13 of the General Rules and Circular 
Orders, Civil, Vol. 1, Chap. I, made by virtue of the 
authority given to the High Courts under S. 139 (b) 
Civil P. C., all Seristadars are ex-officio Commissioners 
of affidavits in respect of matters and causes arising 
within the jurisdiction of the respective Courts in 
which they are employed. The expression ‘ respective 
Courts in which they are employed * means the Courts 
as constituted under S. 3, Bengal, Agra and Assam 
Civil Courts Act, 1887. A Seristadar attached to the 
second Munsif’s Court is, therefore, competent to act 
as an ex-officio Commissioner of affidavits in respect of 
matters arisiog within the jurisdiction of the Court of 
first Additional Munsif it being a matter within the 
jurisdiction of the Court of the Munsif. [Para 4] 

p Q _ 

(’44) Chitaley, S. 139, N. 4. 


(c) Civil P. C. (1908), S. 139 (c) — Rule 15 of 
General Rules and Circular Orders, Civil Vol, 1 
(Patna High Court) — District Judge can appoint 
Commissioners to administer oath on affidavits _ 
Such Commissioners can act in matters arising 
within the district. 


Under S. 139 (c), Civil P. C., the District Judges are 
vested with power to appoint Commissioners to adminis- 
ter oaths on affidavits and such a Commissioner 
appointed by the District Judge as is referred to iu 
R. 15 of the General Rules and Circular Orders will have 
general powers to administer oaths in matters arising 
within tho district. [Para 4] 

(d) Bengal, Agra and Assam Civil Courts Act 

(1887), S. 25 — Power conferred on Munsif to act 
as Small Cause Court—-Seristadar of Munsif can act 
as ex-officio Commissioner of affidavits in respect 
of matters in Small Cause Court. 1 1 

Where the jurisdiction of a Judge of a Small Cause 
Court has been conferred upon a particular Munsif 
under S. 25, Bengal, Agra and Assam Civil Courts Act, 
1887, the Seristadar of that Munsif working also for 
tho Small Cause Court, can act as a Commissioner of 
affidavits in respect of matters in the Small Cause 

Court * [Para 6] 

(e) Penal Code (1860), S. 199 — Service effected 
on judgment-debtor by affixing notice to his door 
in his absence — Peon’s report to that effect signed 
by decree-holder — Latter making an alfidavlt 
before Seristadar that judgment-debtor was pre¬ 
sent and refused service — Decree-holder commits 
an offence under S. 199. 

Whero the servioe of a notice on a judgment-debtor 
was made by affixing the same to his door and the 
service return of the peon to that effect was signed by 
tho decree-holder, who, after a week, made a false 
declaration in an affidavit before the Seristadar to the 
effect that the judgment-debtor was present at the time 
of the service and refusod to accept tho notioe: f 

Held that the decreo-holder having made a deolara- 
tion, which a Court of justioe was authorised by law to 
receive as evidence, knowing it to be false, had com¬ 
mitted an offence under S. 199. [Para 7] 

(0 Penal Code (I860), S. 199-Sentence - False 
affidavit made by accused decree-holder in execu- 

lon proceedings—Suspicion that accused had been 

hoodwinked by somebody else — Delay of 1 year 
in filing complaint—Criminal proceedings taken to 
gain favour in recovery of amount due to accused — 

°Jr ? ne day s sim P le imprisonment and 
fine of Rs. 35 held sufficient. 

Where the circumstances showed that the accused, a 
decreo-holder, making a false affidavit in a Court in 
execution proceedings had aotod very foolishly, that 
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there was a suspicion that he had been hoodwinked by 
ne o -' somebody else in the matter, that the complaint was 
after a year after filing of the affidavit and that 
the criminal proceedings were instituted probably with 
a ^ew to gain some favour in execution proceedings 
jOIB “ against the complainant for recovery of a certain 
. re5 f‘ amount due to the accused : 

i] i • tfie-t though the offence of filing false affidavit 

jj,,' in a Court of justice is a serious offence calling for a 
it! ! 6evere P u nishment, in view of the above circumstances, 
v a sentence of simple imprisonment for one day and a 
fine of Rs. 35 was sufficient. [Paras 8, 9] 

it!:; Advocate-General— for the Crown. 

[p.v D. Sahu—ior Respondent. 

Das J. —This is an appeal by the Provincial 
Government against an order of acquittal passed 
e 15 by the learned Magistrate exercising first class 
' \ powers at Cuttack. The accused Batakrishna 
a!" wko *he respondent before us, had 

ari obtained a decree for Rs. 16 and odd annas 
including costs against one Brundaban Naik 
(P. w. 7). This decree was put in execution in 
Execution case no. 231 of 1942 in the Court of 
f { ( : *be first Additional Munsif, Cuttack. A notice 
■ills' *iflder 0. 21, R. 22, Civil P. C., was directed to 
ar!: be issued against the said Brundaban Naik on 
20th March 1942, and the process was made over 
ts /.: to a civil Court peon Narayan Das (p. w. 2) for 
to* service. The peon accompanied by the accused 
fjj wen ^ ^be village of the judgment-debtor on 
28th March 1942, and enquired about Brundaban 
iCu Naik * Brundaban Naik was not found in his 
lies bouse. As there was nobody else to receive the 
til notice on his behalf, a copy of the notice was 
^ hung up on the front door of the residential 
% bouse of Brundaban Naik. The peon wrote his 
frfll service return accordingly, and this report was 
fiecs affirmed by the peon before the Nazir on 1 st 
5 ^ April 1942, and was verified by two witnesses 
% °Mbe locality and was also signed by Bata. 

Krishna Pal, the decree-holder. On 7th April 
1942, Batakrishna Pal made an affidavit, Ex. 1 , 
regarding the service of the aforesaid notice 
under o. 21, R. 22, Civil P. C. In this affidavit 
Jjjj Batakrishna Pal stated that the notice had been 

% personally offered to the judgment-debtor, the 

$ judgment-debtor read the notice but refused to 

® grant a receipt, and therefore the notice was 

bung up on the front door of the residential 
^ bouse of the judgment-debtor in presence of 

$ respectable persons on 24th March 1942. It 

s' would thus appear that the statement made 

0 in the affidavit was materially different from 

& the service return of the peon. While the 

* S0r vice return of the peon stated that the 

|t; judgment-debtor was away from his house, the 

jy affidavit stated that a copy of the notice had 

P been offered to the judgment-debtor who was 

present in his house. The date of the service 
also given differently in the affidavit. The 
^ aforesaid affidavit was made on solemn affir¬ 


mation before the Seristadar of the 2nd Mmr 
sif’s Court on 7th April 1942, and it was filed 
in the Court of the Additional Munsif on sth 
April 1942. The allegation against the accused 
was that he had knowingly made a false de¬ 
claration in the affidavit, which a Court of justice 
was authorised by law to receive as evidence 
of the fact of the service of the notice, and 
had, therefore, committed an offence under 
S. 199, Penal Code. It appears that there was 
also a charge under s. 200, Penal Code, against 
the accused person. The case against the accused 
was started in the following way: The false 
affidavit was filed on 8-4-1942, as stated above. 
Nothing appears to have been done till 2-3-1943, 
on which date the judgment-debtor filed an appli¬ 
cation in the Court of the first Additional Munsif 
for action under S. 476, Criminal P.C. This would 
show that about a year had passed before any 
action was taken against the decree-holder for 
making a false affidavit, and the petition filed by 
the judgment-debtor was disposed of by the learn- 
ed Munsif on 27-8-1943. The learned Additional 
Munsif did not consider it necessary, in the 
interests of justice, to make a complaint in view 
of the delay which had taken place. Then there 
was an appeal to the learned District Judge who, 
by his order dated 26-11-1943, made a complaint 
against the accused person for making a false 
affidavit. On this complaint the accused person 
was put on trial before Mr. B. Das, a Magistrate 
exercising first class powers at Cuttack. 

[2] The learned Magistrate found that the 
accused person had made a false affidavit. He 
expressed the opinion that there was very little 
room for doubt that the affidavit made by the 
accused person was false. He, however, came to 
the conclusion that the Seristadar of the 2nd 
Munsif Court, before whom the declaration 
had been made on solemn affirmation, had no 
powers to administer oath and act as the Com- * 
missioner of affidavits in respect of matters 
arising in the Court of the 1st Additional Munsif. 
In that view of the matter the learned Magis¬ 
trate came to the finding that the declaration 
made by the accused person was not a legal 
declaration at all, far less a declaration which a 
Court of justice is bound or authorised by law 
to receive as evidence of any fact. In this view 
of the matter he held that the accused person 
was not guilty either under s. 199 or under 
S. 200, Penal Code. He accordingly acquitted 
the accused person. It is against this order of 
acquittal that the present appeal is directed. 

[3] There can, I think, be no doubt that the 
accused had made a false declaration in the 
affidavit in question. The peon who had served 
the notice was examined in the case as also 
two persons, Brajabandhu Mahapatra and 
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Madan Das, in whose presence the notice had 
been served. The evidence of these witnesses 
clearly shows that the notice wa3 served in the 
manner stated in the service return of the peon. 
B.r akrishna Pal has also signed the said service 
return, though not at the bottom. There can, 
therefore, be no doubt that the notice had been 
served in the manner stated by the peon and 
not in the manner stated in the affidavit. I am, 
therefore, of the view that the accused person 
did make a false declaration in his affidavit and 
the declaration was false to his knowledge. 

[4] The main question for determination, 
therefore, is if the Seristadar of the 2nd Mun¬ 
sif’s Court had authority to administer oath and 
act as a Commissioner of affidavits in this 
particular matter. The Seristadar gave evidence 
to the effect that there was no separate Seris¬ 
tadar for the Additional Munsif’s Court at 
Cuttack and he was functioning as the Com¬ 
missioner of affidavits in respect of all the 
affidavits of that Court. In other words, his 
evidence was to the effect that he was the 
Seristadar for both Courts, using the expression 
Court’ not in a legal sense but in a sense in 
which it is used in common parlance. The legal 
position regarding the constitution of civil Courts 
is to be found in chap. II, Bengal, Agra and 
Assam Civil Courts Act, 1887. Under s. 3 of the 
said Act there shall be the following classes of 
civil Courts under the Act, namely, (l) the 
Court of the District Judgo, (2) the Court of 
the Additional Judge, (3) the Court of the Sub- 
ordinate Judge, and (4) the Court of the Munsif. 
It would be clear from S. 3 of the Act that the 
Court of the Munsif is one Court, though there 
may be several officers working as Munsifs in 
the same district. The position is further clari¬ 
fied by s. 13 of the Act. Under sub-s. (l) of 
# sa ^ section the Provincial Government 
may fix or alter the local limits of the juris- 
diction of any civil Courts under the Act. Under 
Sub-s. ( 2 ) of the said section, if the same local 
jurisdiction is assigned to two or more Sub- 
ordmate Judges, or to two or more Munsifs, 
the District Judge may assign to each of them 
such civil business cognizable by the Subordinate 
Judge or Munsif as the case may be, as, subject 
to any general or special order of the High 
Court, he thinks fit. It is, therefore, clear that 
though the Court of the Munsif is one Court 
there may be several officers to whom civil 

business cognizable by that Court may be as- 
signed by the District Judge. Therefore, each 
officer does not constitute a separate and differ¬ 
ent Court, though Munsifs posted to one 
district are very often called first, second or 
Additional Munsif. In common parlance no 
doubt, such expressions as "the first Munsif’s 


Court” "the second Munsif’s Court”, "the Ad-I 
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ditional Munsif’s Court” are used but in the strict! 
legal sense of the Bengal, Agra and Assam Civil 
Courts Act, there is one Court of the Munsif, 
though there may be several officers to whom 
civil business cognizable by that Court is as. 
signed by the District Judge. The use of su 
expressions as the "first Munsif’s Court”, 11 
second Munsif’s Court”, etc., is due to a confusi 
between the ‘Court’ and "Officers” attached 
it. Under R. 13 of the Court’s General Buies and 
Circular Orders, Civil vol. I, chap. I all Sens 
tadars are ex-officio Commissioners of affidavits! 
in respect of matters and causes arising within 
and subject to the jurisdiction of the respec. 
tive Courts in which they are employed. Thisl 
rule is made by virtue of the authority given 
to the High Court under S. 139 (f) (sic-b?), Civil 
P. C. The Seristadar in the particular case 
under our consideration was a Seristadar of the 
Court of the Munsif and he was, therefore, a 
Commissioner of affidavits in respect of matters 
and causes arising within and' subject to the 
jurisdiction of the Munsif’s Court. His evidence 
further shows that he was working for two 
officers. Being an ex-officio Commissioner ofi 
affidavits in respect of matters and causes! 
arising within and subject to the jurisdiction of 
the Court of the Munsif, he was quite oompetent 
to administer oaths and act as a Commissioner! 
of affidavits in the particular matter in question. 
It has not been contended before us that the 
service of the notice in question related to a 
matter outside the jurisdiction of the Court of 
the Munsif. If the matter arose within and was 
subject to the jurisdiction of the Court of the 
Munsif, the Seristadar in question was quite 
competent to administer oaths and to not ex- 
officio as a Commissioner of affidavits. In this 
view of the matter the Seristadar was dearly 
competent to administer oaths and to work as 
a Commissioner of affidavits in respect of the 
particular declaration made before him by the 
accused person. It appears that District Ju 
have also been vested with powers to appoin 
Commissioners to administer oaths on affidavi 
under s. 139 (c), Civil P. C. Suoh a Oommis- 
sioner appointed by the Distriot Judge as is 
referred to in R. is of the General Buies and 
Ciroular Orders will have general powers to 
administer oaths in matters arising within the 
district. If the Seristadar in question had such 
general powers, then the matter would present 
no difficulty whatsoever. There is, however, no 
evidence on the record to show that the Seris¬ 
tadar in question had suoh general powers. His 
powers were, therefore, limited to matters and 
causes arising within and subjeot to the juris¬ 
diction of the Court of the Munsif in whioh he 
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was employed as Seristadar. I should like to 
make ifc clear that the expression “respective 
Courts in which they are employed” occurring 
in R. 13 means the Courts as constituted under 
S. 3, Bengal, Agra and Assam Civil Courts Act. 
The same view has been expressed in [Manogi 
Lai Sah v. Jog Sah] 13 Pat. 5 1 and in [Chandmal 
Marwari v. Shib Prasad Singh] 13 Pat. 21. 2 The 
former decision related to the Court of a Munsif 
and the latter to the Court of a Subordinate 
Judge. The legal position with regard to both 
these Courts is, however, the same. As has been 
observed in 13 Pat. 5 : 1 

“The Court of an Additional Munsif is a Court 
of the Munsif. From time to time an extra Munsif is 
deputed to a district to try such suits as can be made 

over to him by a District Judge by general or special 
orders.” 


[5] In 13 Pat. 2l 2 ifc has been observed tha: 
no such Court as that of the “Additional Sub 
ordinate Judge” of Dhanabad exists under s. 3 
Bengal, Agra and Assam Civil Courts Act, 1887 

[6] Learned counsel for the respondent has 
contended before us that the decree under exe 
cution was a Small Cause Court decree and thai 
it was being executed in a Small Cause Court 
He has argued that a Small Cause Court is 
different from the ordinary civil Court; and the 
Seristadar of an ordinary civil Couit had nc 
power to act as Commissioner of affidavits in a 
Small Cause Court. In my opinion, this con- 
tention is not correct. The application for exe. 
cution of the decree as printed at pp. 15 .16 of 
the paper book shows that ifc was an application 
filed in the Court of the Additional Munsif of 
Cuttack. Ifc further shows that a prayer for 
the sale of the immovable properties of the 
judgment-debtor had been made previously. 
This seems to indicate that execution was being 
taken in the ordinary civil Court. Even if it be 
conceded that the execution was in a Small Cause 
Court, I do not think it makes any difference. 
Evidence in the record shows that there was no 
separate Seristadar working for matters arising 
within the jurisdiction of the Small Cause Court. 
Under S. 25, Bengal, Agra and Assam Civil Courts 
Act the Provincial Government confers upon any 
Subordinate Judge or Munsif the jurisdiction 
of a Judge of a Court of Small Causes under the 
Provincial Small Cause Courts Act for the trial 
of suits cognizable by such Courts. This is not 
a case in which a separate Small Cause Court 
has been established under s. 5 , Provincial Small 
Lause Courts Act. It is a case in which a parti, 
cular Munsif has been given jurisdiction of a 

uage of a Court of Small Causes and his 
oenstadar co ntinues to be the same. 

01 1934 *Pat. 199:13 Pat. 5:5151 1.0.31 

2 155 l c 21 769 L R ‘ 1934 Pat ‘ 192 (194) : 13 Pat * 21 


[7] For the reasons given above I am of the 
view that the learned Magistrate acquitted the 
accused person on an erroneous view of the law. 
The Seristadar in question had authority to 
administer oath in the particular matter and the 
declaration made before him by the respondent 
was a legal declaration receivable in evidence 
in a Court of justice, In that view of the matter 
the respondent had committed an offence under 
S. 199, Penal Code, as he had made a declaration 
which a Court of justice was authorised by law 
to receive as evidence, knowing that the decla¬ 
ration was false. 

[8] The only other question that has to be 
considered is the question of sentence. Ifc is a 
little difficult to understand why the respon¬ 
dent made the false declaration in his affidavit 
when a little more than a week before he had 
signed the service return of the peon which 
showed in which manner the service had been 
effected. That service return would be placed 
before the Court and nothing was to be gained 
by making a false declaration to the effect 
that the notice had been offered to the judgment- 
debtor who had refused to accept it. To say the 
least the declaration made by the respondent 
was a very foolish one. The scribe who drafted 
the affidavit does not appear to have been ex¬ 
amined in the case. The advocate’s clerk who 
identified the respondent before the Commis¬ 
sioner ( of affidavits has been examined and he 
says that the contents of the affidavit were read 
over to the respondent who admitted it to be 
correct. The respondent’s own case was that he 
did not remember what had happened so long 
ago. Though there are no reasons to discard the 
testimony of the clerk Upendra Nath Mahanty 
(P. w. 3) one is left with an uneasy feeling that 
the respondent might have been hoodwinked by 
somebody else. Then there is the other circum¬ 
stance that the complaint against the respondent 
was made about a year after the filing of the 
affidavit. The decree was for a very petty 
amount, and the judgment-debtor appears tc 
have resorted to all sorts of tactics to evade 
payment of the decree. Even the learned Dis¬ 
trict Judge who made the complaint w r as of the 
view that the judgment-debtor filed his petition 
under s. 476, Criminal P. C., probably in the 
hope that by launching a criminal prosecution he 
might be able to gain some favour in the civil 
execution. These are all circumstances in favour 
of the respondent. I must not be understood to 
hold the view that the filing of a false affidavit 
in a Court of justice should be treated with! 
leniency; ifc is a serious offence which calls for a 
severe punishment. There are, however, circum¬ 
stances peculiar to this case which make a severe 
punishment unnecessary. An offence under s. 199 , 
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Penal Code, is punishable in the same manner 
as the offence of giving false evidence. Sec¬ 
tion 193, Penal Code, which provides the punish¬ 
ment for giving false evidence provides for a 
punishment of imprisonment of either descrip¬ 
tion for a term which may extend to 7 years 
and also a liability to fine, when the false evi¬ 
dence is being used in any stage of a judicial 
proceeding. Had I not been compelled under the 
law, I would not have thought fit to impose any 
imprisonment in this case. 

[9] Taking all these facts and circumstances 
into consideration, I find the respondent guilty 
of the offence under s. 199, Penal Code, and 
sentence him to simple imprisonment for one 
day and a fine of Rs. 35 only or, in default, 
rigorous imprisonment for 1 month only. It is 
not clear from the record if the respondent is on 
bail, and, steps must now be taken to secure 
the surrender of the respondent for serving out 
the sentence. 

Sinha J. — I agree. 

d.r./d.h. Appeal allowed . 


A. I. R. (34) 1947 Patna 58 [C. N. 19 ] 

Sinha J. 

Baidyanath Misra—Petitioner v. Emperor . 

Criminal Rev. No. 138 of 1945, De’d on 28-2-1946, 
from order of Dist. Magistrate, Puri, D/- 20-7-1945. 

Criminal P. C. (1898), S. 499 — Bond for appear¬ 
ance must be taken from accused — Bond taken 
from surety alone is invalid — Such bond cannot 
be forfeited — Criminal P. C. (1898), S. 514. 

The provisions of S. 499 as to the nature and 
contents of bonds are imperative and it is incumbent 
under the section to get a bond executed by the person 
released on bail and in the absence of such a bond there 
can be no valid bond by the surety alone. A bond by 
the surety alone is not contemplated by the Code and 
there is no power in the Code to forfeit such a bond. 
(’39) 26 A. I. R. 1939 All. 682 .Followed. [Para 3] 

Cr. P. C. — (’46) Chitaley, S. 499 N. 4 Pt. 1. 

U. Mahapatra —for Petitioner. 

Advocate-General —for the Crown. 

Order. — This is an application in revision 
against the orders of the Courts below forfeiting 
his bond given in the following circumstances. 
One Santosh Kumar Puri of Sialkot was produ¬ 
ced before a Magistrate on charges under Ss. 419 
and 420, Penal Code, and was remanded to jail 
custody. The relatives of the accused arranged 
for bail, and the petitioner stood surety for him 
in the sum of Rs. 600. The bond is in form 3, 
Sch. 5, Criminal P. C., under s. 86 of the Code 
and is dated 1-6-1945. The 1st part of the bond, 
which has to be given by the accused himself,’ 
has been cancelled by scoring through. In tho 
2 nd part the space meant for the Court and the 
date of appearance have been filled in in a different 
ink and in a different hand from tho writing in the 
rest of the bond. On 3-6-1945, the petitioner, finding 
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that the accused with his wife had left Puri, 
informed the Sub-divisional Magistrate of his 
surreptitious disappearance from the jurisdiction 
of the Court, and asked for steps to be taken 
for apprehending him. The next day, on 4-6-1945, 
the petitioner filed another application for the 
issue of a non-bailable warrant against the 
accused and for cancelling his bond, the next 
date of hearing being 20-6-1945. However, on 
20-6-1945, the accused did not appear in Court. 
Consequently, the Court adjourned the case to 
15-7-1945, and called upon the petitioner to pay 
the sum of Rs. 500 as the forfeit of the bail bond. 
The petitioner filed an appeal before the learned 
District Magistrate of Puri, who dismissed his 
appeal. Hence this application in revision. 

[2] It has been contended on behalf of the 
petitioner that the bail bond actually taken 
from him is not in accordance with the provi¬ 
sions of the Criminal Procedure Code, and, 
secondly, that the material particulars as regards 
the date of appearance and the Court before 
whom the accused had to be produced had been 
entered later when it was found that those entries 
were not there. The second contention may be 
at once disposed of by saying that, though there 
may be reasons to suspect that those entries 
may not have been there at the time the peti¬ 
tioner signed the bond, there is no definite 
evidence in support of that contention. The 
petitioner’s argument on this part of the case is 
that he had not been given sufficient opportunity 
of adducing evidence is proof of that faot. But it 
does not appear that he raised any suoh conten¬ 
tion before the learned Sub-divisional Magistrate. 
Hence, there is no question of his having had 
no opportunity of substantiating that case. 
In my opinion, this contention is not well founded. 

[3] But the contention based upon the form 
of the bond appears to be more substantial. 
A bond has to be taken in accordance with the 
provisions of the Criminal Procedure Code and 
in the appropriate form provided by the Code 
itself, the forms being a part of the statute. As 
already indicated the first part of the bond 
meant for execution by the accused himself has 
been entirely scored through. Henoe, there is no 
bond given by the accused in this case for his 
appearance on a certain date before the Magis- 
trate. Only the second part meant to be executed 
by the surety has been signed by the petitioner. 
It has been contended, and, in my opinion, 
rightly, on behalf of the petitioner that there is 
no such bond as is contemplated by the Code of 
Criminal Procedure, and, therefore, there is no 
power in the Code to forfeit such a bond. The 
power to forfeit is contained in S. 514 of the Code,. 

. an ^ that section speaks of “a bond under this 
Code”. It is provided by s. 499, Criminal P. 0 
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that before any person is released on bail, or on 
his own bond, he shall execute a bond of a suffi. 
cient amount to be determined by the Court. 
Hence, in every case where he is released on his 
own bond, or where he is released on bail, there 
must be a bond executed by the accused himself 
to ensure his regular attendance in Court as and 
when and where required by the Court. The 
only exception to this rule is provided for by 
S. 514B in the case of a minor. In such a case 
the Court may accept a bond executed by a 
surety or sureties only in lieu of a bond by the 
accused himself. Hence, there is no escape from 
the conclusion that in the Gase of an adult 
person, before he is released from custody, the 
Court has got to take a bond from him ensuring 
his due attendance in Court. Unless such a bond 
is taken, there is no obligation on the part of the 
person released so to attend. In the present case 
no such bond was taken from the accused him. 
self, with the result that he had every incentive 
to make himself scarce. Reliance has been placed 
on behalf of the Crown on the case in [Indar v. 
Emperor] 41 cr. L. j. 958. 1 The learned single 
Judge who decided that case did not disagree with 
the decision in the earlier decision of the same 
High Court in [Wadhawa Singh v. Emperor] 
A. I. R. 1928 Lah. 318, 2 in which another single 
Judge had taken the view that without a bond 
being given by the accused himself for his 
regular appearance in Court there can be no 
valid security bond by a surety for the appear, 
ance of the accused. Neither of the judgments of 
the Lahore High Court makes any reference to 
the provisions of s. 499 of the Code referred 
co above. On the other hand, a single Judge of 
the Allahabad High Court ha 3 taken the view 
that the provisions of s. 499 as to the nature 
and contents of bonds are imperative, and that 
it is incumbent under that section to get a bond 
executed by the person who is released on bail, 
and that, in the absence of such a bond, there 
can be no valid bond by the surety alone. The 
learned Judge of the Allahabad High Court has 
relied "upon the decision of the Nagpur High 
Court in [Emperor v. Chintaram] a. I. R, 1936 
Nag. 243. 3 In my opinion, the learned Judge of 
the Allahabad High Court has taken the more 
correct view of the legal position in A. I. R. 1939 
ALL. 682, [Brahmanand Misra v. Emperor.] 4 
[4] This is not the only case in which the 
provisions of the Code of Criminal Procedure 
have not been strictly complied with in the 

Viq 4 °IoI ?' 1940 Lah> 339:L L - ( 1941 ) Lah. 

519 ; 190 I. C. 688 : 41 Cr. L. J. 958. 

* B 15 A> X * E * 1928 Lah - 318 (319): 109 I. C. 219 

4 137 : Ml MT** ™ ^ L ' R (1937) 
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matter of taking bonds from the accused person. 
In the course of this circuit I had to notice a 
similar case where no bond had been taken from 
the accused person himself. It appears that 
some of the Magistrates in this Province are 
under the impression that no bond is necessary 
to be taken from the accused person for bis 
appearance in Court, though the contrary is the 
law as laid down in S. 499 of the Code. It is, 
therefore, necessary that the attention of the 
Provincial Government should be drawn to this 
aspect of the case, so that necessary instructions 
may be issused to Magistrates enjoining upon 
them the necessity of strictly following the 
procedure laid down in chap, xxxix, Criminal 
P. C., and, particularly, in S. 499 of that Chapter. 
For the reasons given above, in my opinion, the 
bond given by the petitioner was not in accord¬ 
ance with law, and, therefore, cannot be enforced 
against him. The rule is accordingly made 
absolute, the orders of the Courts below set aside. 

G.B./d.h. Rule made absolute . 


A. I. R. (34) 1947 Patna 59 [C. N. 20] 

Sinha J. 

Mahabir Singh and another — Appellants 
v. Mt. Bibi Kasidan — Respondent . 

Appeal No. 632 of 1944, Decided on 17-1-1946, from 

appellate decree of Addl. Sub-Judge, Gaya, D/- 1-3-1944. 

Landlord and tenant — Record of rights — Right 
to agwar Landlord required to sue for arrears of 
rent — Still tenant is entitled to agwar. 

The concession of agwar given to the tenant is a 
necessary part of the contract between the landlord 
and the tenant as recorded in the record of rights and 
where there is no allegation of any novation° of the 
contract between the parties, the contract must be given 
effect to. The tenant is entitled to agwar even if the 
landlord has to institute a suit for arrears of rent. 

T [Para 1] 

Adilya Narain Ball — for Appellants. 

Ghulam Muhammad and S. J. Hussain _ 

for Respondent. 

Judgment. — This appeal is directed against 
the decree passed by the Courts below in a suit 
for arrears of rent. The only question in con¬ 
troversy between the parties at this stage is as 
to whether the tenant-appellant is entitled to 
agwar. Both the Courts below have taken the 
view that as the landlord had to seek his remedy 
in Court, the defendant-tenant is not entitled to 
claim that right. On that ground alone this re¬ 
lief has been refused to the defendant, but the 
record of rights records that the tenant is entitled 
to agwar at. the rate of lj seers in a maund. 
That concession is given to the tenant as com¬ 
pensation rendered in the matter of watching 
the crops. The crops have to be watched against 
the inroads of cattle and human beings. Hence, 
it is a necessary part of the contract between 
the parties as recorded in the record of rights. 
As there is no allegation of any novation of the 
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contract between the landlord and the tenant 
the contract as recorded in the record of rights 
must be given effect to. Hence, the appeal is 
allowed to this extent only. There will be no 
order as to costs. 

v.r./d.h. Appeal allowed . 


Touli Samal V. Suka Bewa (Beevor J.) 


A. I. B11 $ 


v. 


A. I. R. (34) 1957 Patna 60 [C. N. 21] 

Beevor J. 

Touli Samal and others — Appellants 
Suka Bewa and others — Respondents. 

Second Appeals Nos. 25 and 51 of 1942, Decided on 
28-2-1946. from decisions of Dist. Judge, Cuttack, D/-26& 
18-11-1941. 

Orissa Tenancy Act (2 [II] of 1913), S. 236—Suit 
for ejectment from homestead land held as under- 
raiyat — Defendant becoming occupancy raiyat 
of other lands subsequent to under raiyati tenancy 
is protected from ejectment. 

In a suit for ejectment of the defendants as under- 
raiyats the latter contended that as they were occu¬ 
pancy raiyats of other lands they were protected from 
ejectment under S. 236 from a portion of the land 
which they claimed as their homestead: 

Held that the fact that the defendants were under- 
raiyats in respect of the homestead did not prevent the 
application of S. 236. Similarly the fact, that the defen¬ 
dants became occupancy raiyats only after the com¬ 
mencement of their under-raiyati tenancy of the 
homestead, did not affect the question as S. 236 could 
not be read so as to restrict it to cases where the home¬ 
stead tenancy began either at the same time as or after 
the raiyati tenancy. The incidents of the homestead 
tenancy will therefore be regulated under S. 236 by 
the provisions of the Act applicable to an occupancy 
raiyat and so long as they remained occupaucy raiyats 
of the agricultural land, they were not liable to bo 
ejected: Case law discussed. [Paras 15, 16 and 17] 

M. S. Rao (in No. 25) L. Panigrahi and B.K.Pal 

(in Nc. 51)—ion Appellants. 

S.P. Mohapatraand D.Saliu (in No. 25)] and B. N. 

Bas (in No. 51)—lot Respondents. 

Judgment. — It will be convenient to deal 
with these two appeals by one judgment because 
although they arise out of different suits, and 
argument was heard separately in the two 
appeals, both the appeals raise similar questions 
regarding the interpretation and effect of s. 236, 
Orissa Tenancy Act. 

[ 2 ] In s. a. no. 25 of 1942 the plaintiffs-appellants 
sued to eject defendant 1 from certain properties 
on the expiry of a lease for nine years exe¬ 
cuted by the plaintiffs in favour of defendant 1 
on 12-6-1931. The history of the land is as follows. 
One Durga Charan was an occupancy raiyat 
and was as such recorded as in possession of .11 
acres. He purchased thetenure.holder’s interestin 
08 acres of that property. Defendant 1 of the 
present suit is his mother and on his death she 
inherited his properties. In 1923 defendant 1 
executed a deed of gift in favour of her daughter, 
defendant 2, who in 1931 sold the property to 
the plaintiffs and at that time the lease was 
granted to defendant l. The defence to the suit 
was first that the plaintiffs had acquired only 


the tenure-holder’s interest while'the raiyati in. 
terest remained with defendant 1. This defence 
has been overruled by the lower appellate Court. 


1 had 


The second defence was that defendant 
fraudulently been induced to enter into a con. 
tract of lease and the agreement was really one 
for a permanent-lease. This also the lower Courte 
have disbelieved. A further defence was raised, 
namely, that defendant 1 was a raiyat and 
that the property now in suit is her homestead 
and, therefore, under S. 236, Orissa Tenancy Aot, 
she is not liable to ejectment. Both the lower 
Courts have accepted this defence. Hence the 
appeal to this Court. § 

[3] In S. a. no. 51 of 1942 the plaintiff.appel. 
lants sued to eject the defendants as under-raiyata. 
Their suit was decreed by the trial Court and the 
defendants appealed with reference particularly 
to one portion of the land which they claimed 
was their homestead and they contended that as 
they were occupancy raiyats of other lands they 
were protected by s. 236, Orissa Tenancy Act, 
from ejectment from that portion of the land in 
suit. This contention w T as accepted by the lower 
appellate Court. 

[4] Section 236 (l), Orissa Tenancy Act, runs 

as follows: ■ 

“When a raiyat holds his homestead otherwise 
than as part of his holding ns a raiyat, the incidents 
of his tenancy of the homestead shall be regulated by 
local custom or usage and subjeot to local custom or 
usage, by the provisions of this Act applicable to land 
held by a raiyat.” * j| 

[5] It is not disputed that that land in suit in 

Appeal no. 51 is homestead of the defendants. 
One of the questions raised by this appeal, 
however, depends on the fact that the defen. 
dants have only recently become raiyats of other 
lands than the homestead and it is contended on 
behalf of the plaintiff's that in these circum¬ 
stances s. 236, Orissa Tenancy Act, can have no 
application. In s. A. No. 25 of 1942 the question 
was raised whether the property in question was 
in fact the homestead of defendant 1. I should, 
therefore, deal with this question first. I 

[6] The learned District Judge in his judg¬ 
ment in the lower appellate Court stated: 

“There is evidence upou the reoord which stands 
uncontradioted that defendant 1 has other raiyati 
land and is a raiyat. Therefore it seems to me that 
she is entitled to the protection of S. 236 as it does not 
seem to be denied that this land is the homestead.” 

[7] In ground no, 2 of the memorandum of 
appeal reference was made to a passage in the 
judgment of the trial Court whioh runs: 

"The disputed land does not oontain any house 
and at the time the patta was granted in favour of 
defendant 1 the said land was taken for growing 
vegetables.” 

[8] It was argued that this finding had not 
been overruled by the lower appellate Court and 
that, therefore, the latter Court was wrong to 
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applying s. 236. It seems to me that the state- 
ment by the lower appellate Court that it did 
'not seem to be denied that the land was the 
homestead implied a reversal of this finding of 
the trial Court. In case, however, I was mis¬ 
understanding the judgment of the learned Dis¬ 
trict Judge, I have referred to the evidence and 
I find that plaintiff 1, who gave evidence as 
P. \V. 1 , stated clearly in examination.in-chief 
immediately after his evidence regarding exe¬ 
cution of the lease that: 

“Defendant 1 alone lived in the house after the 

settlement..In the course of the last 4 or 

5 years all the defendants are living in the disputed 
house.” 

[9] Also P. w. 4 for the plaintiff’s stated: 

Defendant 2 and her mother, that is defen¬ 
dant 1, are, however, living in the house stand¬ 
ing on the suit land.” I am, therefore, satisfied 
that the statement in the judgment of the learn¬ 
ed District Judge was fully justified by the 
evidence and the finding that the land in suit is 
homestead cannot be assailed. 

[10] I have been referred to a number of 
reported decisions for the purpose of considering 
the effect of S. 236, Orissa Tenancy Act. Some 
of these decisions relate to the equivalent sec¬ 
tions of the Bihar Tenancy Act or the Chota 
Nagpur Tenancy Act. Section 182 , Bihar Ten- 
ancy Act and s. 78, Chota Nagpur Tenancy Act, 
are both in exactly the same words as s. 236 (l), 
Orissa Tenancy Act. It may be noted that the 
Bengal Tenancy Act, s. 182, was originally in 
the same words, but has, in Bengal, been amen¬ 
ded. Recent decisions of the Calcutta High Court 
regarding the effect of s. 182 , Bengal Tenancy 
Act, as it now stands, cannot, therefore, be 
regarded as any authority for the interpretation 
of s. 236, Orissa Tenancy Act. 

[11] The earliest decision of this Court cited 
before me was [Ganga Singh v. Chairman of 
the District Board, Patna] 50 I. c. 8 l where it 
was held that if a settled raiyat of lands in a 
village acquired other land as a raiyat apart 
from the lands of which he is a settled raiyat, 
for the purpose of creating a homestead thereon, 
then under the joint operation of ss. 21 and 182, 
Bengal Tenancy Act, (equivalent now to sections 
of the Bihar Tenancy Act) he acquires occu¬ 
pancy rights in such lands, even though the 
lands so acquired for the purpose of a home¬ 
stead be not held under the same landlord as 
the lands in respect of which such tenant is a 
settled raiyat. This case, however, did not cover 
any question regarding the rights of a raiyat 
who holds his homestead on an under-raiyati 
tenancy. This point, however, was decided in 
the next case in [Kanduri Sahu v . Arjun Sahu] 

1. (’19) 6 A.I.R. 1919 Pat. 108 (110): 50 I.C. 8 . 


I. L, R. 1 pat. 161, 2 a case decided on the terms 
of S. 236, Orissa Tenancy Act. It was held that 
a suit in which the plaintiff as an occupancy 
raiyat tried to eject the defendants who were 
sikmi tenants under him from the homestead 
land which they were occupying under him was 
barred by S. 236, Orissa Tenancy Act. From the 
statement of facts it is clear that the defendants 
of the suit were raiyats of the village for lands 
in respect of which they had been recorded as 
sthitiban or occupancy raiyats. The judgment 
in the case is very short and stated that the 
case was concluded by the findings in [Mohim 
Chandra v. Baidyanath] 21 c. L. J. 478 . 3 It looks 
to me, however, as if the reference therein 
given is a mistake and that the correct reference 
should be to [Krishna Kanta Ghosh v. Jadu 
Kasya] 21 C. L. J. 475 4 which was a case under 
the old Bengal Tenancy Act, S. 182, and decided 
that the provisions of the Bengal Tenancy Act 
including the provisions of s. 182 applied to the 
homestead of a person who holds other lands as 
a raiyat not under the landlord of his home- 
stead but under a different landlord and in a 
village different from that in which his home, 
stead is situate and that in such circumstances 
the provisions of the Act applicable to a raiyat 
Will, under s. 182 of that Act, regulate the inci¬ 
dence of the tenancy of the homestead though 
the tenant has only the interest of an under- 
raiyat with respect to it. The correct reference 
of this case was given in the next decision of 
this Court cited before me, namely, [Bisbnath 
Singh v. Mt. Bibi Ayesha] A. I. r. 1930 Pat. 224. 5 
In the latter case it was held that when an 
occupancy raiyat’s holding was sold for arrears 
of rent leaving him no other land except hi 3 
homestead land the raiyat ceases to be a settled 
raiyat of the village one year after the sale of the 
holding and that if after such expiry of one year 
the landlord again settles the land on the raiyat 
by a kabuliyat for a term of years, the raiyat 
is liable to be ejected from the land in ques- 
tion on the expiry of the term of the lease under 
S. 44 (c), Bengal Tenancy Act. This decision 
shows that the provisions of the Bengal (now 
Bihar) Tenancy Act, and so also of the Orissa 
Tenancy Act will only apply to the homestead of 
a raiyat so long as he is a raiyat of other land. 

[ 12 ] The next decision of this Court cited was 
[Mian Ahir v. Paramhans Pathak] a. i. r 1939 

Pat. 409, 6 in which th e question whether a tenant 
2 : J’ 22 ) 9 A d.R. 1922 Pat. 416 : 1 P a t. 161 : 70 I C 

O0O. - # 


oTn7 t iyi0 514 (515): 29 I. C. 879 : 

iy 478. 

4. (16) 3 A.I.R. 1916 Cal. 32: 28 I.C. 839 : 21 C.L J 

47 d. 


V x. xv. xaou rat. zza (MD): 12U I. C 

6 . (39) 26 A. I. R. 1939 Pat. 409 : 181 I. C. 172 
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was a raiyat or an under-raiyat of a homestead 
was considered, but that decision did not deal 
with S. 236, Orissa Tenancy Act, or the equivalent 
sections of the Bihar Tenancy Act. 

[ 13 ] The terms of s. 182 , Bihar Tenancy Act, 
were again considered by this Court in a recent case 
in [Mahadeo Ashram Prasad v. Parikha Chou- 
dhari] 24 Pat. 366, 7 but as that decision did not 
deal with a case in which the homestead land 
was held on an under-raiyati tenancy, I do not 
think it affords any guidance to me in the pre¬ 
sent case. 

[14] In [Badal Chandra v. Debendra Nath] 
A. I. R. 1933 Cal. 612, 8 9 Mukerji, J. held that 
where a particular tenancy has a distinct and 
definite origin, S. 182, Bengal Tenancy Act, has 
no application, but I find that decision difficult 
to reconcile with the later decision of a 
Divisional Bench of the Calcutta High Court in 
[Pulin Chandra v. Abu Bakkar Naskar] A. I. R. 
1936 Cal. 565,° and it certainly seems to be in¬ 
consistent with the decisions of this Court above 
cited. 

[15] I come, therefore, to the conclusion that 
on the authorities it is clear that even though 
the contesting defendants in these two appeals 
were under-raiyats in respect of the homestead 
in suit, this fact will not prevent the application 
of S. 236, Orissa Tonancy Act, to the tenancy of 
those homestead lands. 

[16] In both tho present appeals it is urged 


she may have been a raiyat of other land and, 
therefore, under S. 52 (c) she could be ejected 
when she had been admitted to occupation of the' 
homestead under a registered lease on the ground 
that the term of that lease had expired. One answer 
given on behalf of the respondents to this argument 
was that a suit to eject a non-occupancy raiyat 
under s. 52, Orissa Tenancy Act, would, by 
reason of S. 193 of that Act, be cognizable by the 
Collector and not in the civil Court. As at pre- 
sent advised I am inclined to think that this 
answer is valid, but I do not propose to give a 
definite decision on the point because I think 
there is another answer to this contention, namely, 
the fact that although a registered lease was 
executed in favour of defendant 1 for a period 
of nine years it is not shown that she was admitted 
to the occupation of the land under that lease. 
On the contrary all the indications are that she 
had been on the land from long before that lease. 
I hold, therefore, that this appeal also must fail. 
It is, therefore, dismissed with costs. 

K. s. Appeals dismissed. 
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Sukan Mahton and'■ others —Petitioners 
v. Bansidhar Sukul and others — Opposite 
Party . 

Misc. Judicial Case No. 112 of 1944, Deoided on 
12th March 1946. 



that as the contesting defendants became raiyats 
of other land after the under-raiyati tenancy of 
the homestead land began S. 236, Orissa Tenancy 
Act, cannot be applied. I cannot find any justi¬ 
fication for reading into S. 236 any term which 
would restrict it to cases where the homestead 
tenancy began either at the same time as or 
after the raiyati tenancy. 

[17] In S. A. No. 51 it has been held that the 
contesting defendant was an occupancy raiyat 
of other lands and I hold that this finding 
cannot be challenged in second appeal in this 
case. It follows, therefore, that the incidents of 
the homestead tenancy of tho contesting defen¬ 
dant in this appeal will be regulated under 
S. 236, Orissa Tenancy Act, by the provisions of 
that Act applicable to an occupancy raiyat at 
present and so long as ho remains an occupancy 
raiyat of the agricultural land. He cannot, 
therefore, be ejected in the present suit and this 
appeal must fail and is, therefore, dismissed with 
costs. 

[18] In Appeal No. 25 it is urged that on the find¬ 
ings of the lower Courts the contesting defendant 
in this case was not an occupancy raiyat though 

7. (’45) 32 A. I. R. 1945 Pat. 428 (437) : 24 Pat. 366 

8 . (’33) 20 A. I. R. 1933 Cal. 612 (613) : 145 I. C. 892 

9. (’36) 23 A. I. R. 1936 Cal. 565 (566) : 163 I. C. 406! 


Civil P. C. (1908), S. 151—Scope—Section pre¬ 
serves to Court powers which it has been in habit 
of exercising—Appeal dismissed for default in pro¬ 
secution — Application for restoration barred by 
limitation—High Court cannot restore appeal under 
its inherent powers. ; 

Section 151 must bo construed not as empowering 
a Court to exercise power wliioh it nover possessed, 
but as preserving to it those powers which it has been 
in tho habit of exercising and which by an oversight 
or by failuro to specify havo not been particularised 
in the statute : (’20) 7 A. I. R. 1920 Mad. 640 (F.B.), 
Bel. on. [Para 1] 

Tho High Court cannot restore an appeal which, os 
ngainst tho respondent, is dismissed for default in pro¬ 
secution, in exercise of its inhereht powers under S. 151 
when the application for restoration of the appeal is 
barred by limitation : (’20) 7 A. I. R. 1920 Sind S4, 
Bcf. [Para 2] 

C. P. C. — 

C44) Chitftley, S. 151, N. 2, pf. 20. 

Prem Lull —for Petitioners. 

Bai T. N . Saliay and S. N» Banerji — for Opposite 
Party. 

Order. — This is an application for the res¬ 
toration of an appeal which as against two of 
the respondents was dismissed for default in 
prosecution. The order dismissing the appeal as 
against these respondents was made on 7-2-1944, 
and it was not until 1-12-1944, that this applica¬ 
tion was made. It is clear that it would not 
have been made even then but for the oircum- 
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stance that, in the interval, the appeal had come 
on for hearing and it had been contended that, 
as it had already been dismissed as against two 
of the respondents it could not proceed as against 
the other respondents. Mr. Rai T. N. Sahai, for 
the respondents, contends that the application is 
barred by limitation, the application being one 
under o. 41, R. 18, Civil P. 0., and the Article of 
the Limitation Act applicable to such an appli¬ 
cation being Art. 168. Mr. Prem Lall, for the 
appellants, concedes this but suggests that, 
nevertheless the Court may restore the appeal 
in exercise of its inherent powers under S. 151 of 
the Code. The scope of S. 151 was considered by a 
Full Bench of the Madras High Court in CNeela- 
veni v. Narayana Reddi] 43 Mad. 94 1 in which 
the circumstances were analogous to those with 
which we have to deal here.Seshagiri Ayyar, J. 

at page 105 of the report there said: 

“ Moreover, I am clear that S. 151 must be cons- 
trued not as empowering a Court to exercise power which 
R never possessed, but as preserving to it those powers 
which it has been in the habit of exercising and which 
by an oversight or by failure to specify have not been 
particularized in the statute. Section 151 has been in¬ 
troduced for the simple reason that no Code can ex¬ 
haustively deal with the procedure for exercising every 
power which a Court of Justice is competent to exer- 
cise; and the language of the section shows that it 
should be availed of only where a power which has been 
exercised has not been provided for in the Code.” 

[2] I respectfully agree with these observa- 
tious. I have been unable to find that, in cir¬ 
cumstances similar to those with which we have 
to deal here, this Court has ever exercised its in- 
herent powers to restore an appeal, still less, that 
it has been in the habit of doing so. In my 
opinion, the appellants are not entitled to have 
the appeal restored unless they can show that 
o. 41 , r. 19 of the Code applies and admittedly 
! oe s not apply here. In support of the view I 
take I may also refer to [Mt. Janat v. Sayed 
Kamilshah] 60 I. c. 948. 2 The application must, 

in my opinion, be dismissed. There will, how- 
ever, be no order for costs. 


v.r./d.h. 


Application dismissed. 
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LandloS - ‘ DCludeS -^aand New 

Landlord is entitled to claim price of Bhusc 

Newari apart from price of paddy 


The words used in Ss. 178A and 178B are “the pro¬ 
duce of the holding of the raiyat.” The landlord, 
therefore, is entitled to 9/20ths of the produce and not 
merely of the grain. The produce must mean the 
actual produce removed from the land before the agri¬ 
cultural operations are completed in order to separate 
the newari and the bhusa from the grains. In esti¬ 
mating the value of the 9/20ths share of the landlord 
he is entitled to have a value put upon that share not 
only for the paddy but also for the bhusa and newari 
after making an allowance for the expenses in husking 
and thrashing. [Para 5J 

Janak Kishore —for Appellants. 

Shambhu Barmeshwar Prasad— for Respondents. 


Manohar Lall J.—In this appeal by the 
plaintiffs which arises out of a suit for recovery 
of bhaoli rental an interesting question for deci¬ 
sion arises, namely, whether the landlord is en- 
titled to claim the price of bhusa and newari 
apart from the price of paddy and other crops to 
which he has been held to be entitled. The trial 
Court on a consideration of the entire evidence 
in the case came to the conclusion that in the 
years in suit, the rent claimed lands produced 
paddy at the rate of nine maunds a bigha, 
khesari at the rate of three maunds a bigha and’ 
gram at the rate of 2j maunds a bigha—all these 
are in kutcha weights, that is to say, nine paseris 
kutcha was taken as equivalent to one maund 
yucca. The sale rate was directed to be calcu¬ 
lated according to the Gazette rate, but in case 
the Gazette was silent, the rate given in the 
plaint was to prevail. The landlord was allow¬ 
ed 9/20ths share out of this. 

[2] The learned Munsif disallowed the claim 
of bhusa and newari on the ground that no cus¬ 
tom to that effect has been proved by the plain¬ 
tiff and further that the law did not give any 
help to the appellant either. Reference was 
made to S. 178B, Tenancy Act, before the learned 
Munsif, but he overruled the argument on the 
ground that in that section there was no men¬ 
tion that the tenants were to divide the bhusa 
and newari also. Accordingly the claim for 
bhusa and newari was disallowed. In appeal 
by the landlords the learned Additional Subordi- 
nate Judge characterised the claim as of a novel 
nature and observed that the pleader who ap¬ 
peared on behalf of the tenants stated that dur¬ 
ing the whole of his forty years’ practice at the 
bar be had not come across a claim of this 

nature in bhaoli suits and then proceeded to 
observe : 


“In bhaoli suits, claim is made in respect of actual 
produce only and it is not the practice to claim a share 
of the Bhusa and Newari also. The learned pleader 
for the appellants contends that Bhusa and Newari are 

v ,T C J Uded m the word P roduce and the landlord 
should be given a decree for his 9/20ths share out of 

Bhiisa and hewa'i also. I do not think that the word 
produce includes Bhusa and Newari also, but I must 
confess that the point raised on behalf of the appellants 
is not free from doubt”. 
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[ 3 ] The learned Judge, however, thought that 
in the present case the matter was concluded by 
the record of rights which indicated that the 
landlord was entitled to get a share out of the 
gall a, that is to say, out of the grains, and, 

therefore, 

“it is clear that the landlord is entitled to get a 
share out of the actual grains which are produced on 
the lands. In the khatian the word Bhaoli danabandi 
also finds place which also indicates that only the Dana 
(grains) were to be divided. 

[ 4 ] Accordingly he affirmed the judgment of 
the learned Munsif. Hence the appeal to this 
Court. As the point raised is interesting and no 
reported decision of this Court has been brought 
to our notice, we took time to consider our judg¬ 
ment. In my opinion, the actual wordings of 
Ss. 178 A and 178B, Bihar Tenancy Act, inserted 
in the year 1937 help to solve the problem. By 
S. 178A it is now provided that the landlord not¬ 
withstanding any contract express or implied 
between him and bis raiyat either before or 
after the commencement of the amending Act 
of 1937 shall not be entitled to 

“rent on the estimated value of the whole or a por¬ 
tion of the crop or on the estimated produce of the whole 
or a portion of the holding of the raiyat according to 
he system commonly known as danabandi. 

[ 5 ] By sub.cl. (2) it is provided that the 
raiyat' will henceforth “be liable to pay to the 
landlord rent in kind by division of the produce 
of tbe holding”. Section 178B merely fixes the 
proportion of the produce which the landlord is 
entitled to get from the raiyat , that is to say 
9 / 20 ths of the produce. It will be noticed that the 
important words used in these two sections are 
“the produce of the holding of the raiyat.” The 
raiyat is no longer liable to pay rent to the 
landlord on any estimated value of the crop or 
on any estimated produce of the land as used to 
be done under the danabandi system. The 
danabandi system was thu3 abrogated and a 
clear indication was given by the Legislature as 
to how the rights of the parties are henceforth to 
be worked out. The landlord, therefore, in my 
opinion, is entitled to 9/20ths of the produce and 
not merely of the grain. The produce in the 
|present case must mean the actual produce re¬ 
moved from the land before the agricultural 
operations are completed in order to separate 
the newari and the bhusa from the grains. In 
estimating the value of the 9/20ths share of the 
plaintiff he is entitled to have a value put upon 
that share not only for the paddy but also for 
the bhusa and newari after making an allowance 
for the expenses in husking and thrashing. In 
practice the value of the share of the plaintiff in 
the crops should be fixed at a lump sum per 
maund for tho crops after the yield has been 
estimated by the Court of fact, 
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[6] In the present case we have no materials 
to show what the value of the newari and bhusa 
would be after working the figures out on the 
basis indicated above. In order to save a 
remand, I would direct that the decree in favour 
of the plaintiffs be amended by making a fur. 
ther addition at the rate of Re. 1, per yucca 
maund to the figure arrived at by the trial Court 
to each kind of crop. It was argued on behalf 
of the respondent that in the present case the 
entry in the record of rights should be respected 
with the result that the plaintiffs should be held 
entitled only to the value of the galla . I am 
unable to agree with this argument because as 
pointed out above the contract between the 
parties as evidenced by the record of rights that 
the landlord would be entitled to rent on the 
estimated value of the crop is now abrogated 
by s. 178- A, sub-cl. ( 1 ), Bihar Tenancy Act. For 
these reasons, the appeal must be allowed but 
only to the extent indicated above. In the oir. 
cumstances each party will bear his own costs 
of this Court. 

Imam J.—- I agree. 

d.s./d.h. Appeal allowed . 
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Criminal P. C. (1898), S. 195 (1) (a) and (b)- 
Statement made to Police Officer during investiga¬ 
tion of complaint made by accused — Such state¬ 
ment is not information within S. 182, Penal Code 
—Police officer cannot file complaint against 
accused—Offence under S. 211, Penal Code—No 
complaint as required by cl. (b) of S. 195—Magistrate 
cannot summon accused—Subsequent proceedings 
are void. Si 

A first information report of robbery was lodged by 
the acoused, a railway employeo, before a Sub-Inspec¬ 
tor of Railway Police who, after recording the state, 
mont, sent it for investigation to tbe proper poRce 
station. Tbe investigation was made by an Assis¬ 
tant Sub-Inspeotor of that police station who, 
as a result of that investigation, applied lor proseou- 
tion of tho acoused under Ss. 182 and 211, Penal Code. 
Tho acoused was thereupon summoned and tried by a 
first class Magistrate under those seotions and oonvte* 
ted under S. 211, Penal Code. It was contended that 
the proceedings being void ab initio for want of proper 
oomplaint under S. 195, Criminal P, 0., the oonviotion 
and sentence must bo set aside: 

Held that (1) if the report of the Assistant Sub-Ina* 
pector was regarded as tho oomplaint, it was the comp¬ 
laint of somebody who was neither the person to whom 
tho information was given nor of the person to whom 
he was subordinate. Suoh statement as the aocused 
might have made to tho Assistant Sub-Inspector 
in the courso of tub investigation could not be regar¬ 
ded as an information within the meaning ol 
*S. 182, Penal Codo, so as to give the Assistant Sob- 
Inspector jurisdiction to tile tho oomplaint under 
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)hu S ' 195 ^ informa tion within the meaning of S. 182 
■ had already been given to the Sub-Inspector of Railway 

u u Police and the law had been set in motion : (’28) 15 

Til A. I. R. 1928 Pat. 102, Foil. [p iU 4 2] 

(2) as regards S. 211, Penal Code, in the absence of 

the complaint required by S. 195 (l) (b), the Magistrate 
acted without jurisdiction in summoning the accused 
and the subsequent proceedings were, therefore, void: 

( 36) 23 A. I. R. 1936 Pat. 636, Disting. [Para 3] 

Criminal P. C._(’46) Chitaley, S. 195, N. 6 and 
N. 9. 

B. K. Bauerji —for Petitioner. 

C. P. Sinha—ior the Crown. 

Order. — The petitioner, who is a railway 
employee, has been convicted under s. 211 , Penal 
Code, by a 1st Class Magistrate of Buxar, and sen¬ 
tenced to rigorous imprisonment for six months. 
The conviction and sentence have been upheld 
by the Sessions Judge of Shahabad. The con¬ 
viction relates to a first information report of 
robbery which was lodged by the petitioner on 
27-8-1944, before a Sub-Inspector of Railway 
Muzaffaruddin Mullick. This officer after record, 
mg the statement sent it for investigation to 
Dumraon police station, and the investigation 

Q. a , s , m * de ky the Assistant Sub-Inspector, 
bidhnath Singh, of that police station. As a 
result of that investigation, the Assistant Sub- 
Inspector applied to the Sub-divisional Magistrate 
oi Buxar for the prosecution of the petitioner 
i under ss. 182 and 211 , Penal Code. The Sub- 
divisional Magistrate thereupon summoned the 

i • i -till . sa nd put him on 

trial with the result mentioned above. 

[2] The short point raised before me is that 

v n • a L. • 1 I _ 
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v the conviction and sentence must be set aside on 
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;o) th ® S round that the proceedings against the 
if Pehtioner were void ab initio for want of a 
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.i proper complaint. The initiation of a case under 

?, S ' 182 and 2d1, ^ T enal Gode is governed by s. 195 , 
a Criminal P C. Under cl. (a), sub-s. (i) of that 

It 8 ®ption no Court shall take cognizance of an 

f off ® nce under s. 182, except on the complaint in 
f wntm £ oi the public servant concerned, or of 

J so ?? e other P ublic ae rvant to whom he is sub- 
* f ° rdmate ; Heye, if we regard the report of the 
Assistant Sub-Inspector as the complaint, it is 
the complaint of somebody who is neither the 
person to whom the complaint was made nor of a 
person to whom he was a subordinate. Mr C P 


-- ^ ivir. \j. r. 

f oinha, for the Crown, has urged that such state, 
ij ment as the complainant may have made to the 

A QOifirn wi- U.. l. T i 


a . , —« xxiuij Lia vo uiaue to tne 

Assistant Sub-Inspector in the course of the 
! ma y be regarded as an information 

* I?? ^ 6 c m ® anin g of S. 182, so as to give the 


t a an’ i rrTTT*-* Ul °* BU 113 give the 

Assistant Sub-Inspector jurisdiction to file the 
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within this meaning had already been given and 
the law had already been set in motion. Further 
statements made in the course of the investiga¬ 
tion would not, to my mind, be further informa, 
tion in this sense. Apart from this consideration, 
the point is concluded by a decision of this 
Court. In Re : Barhamdeo Singh 9 p. l. T. I 51 1 
where the first information report had been made 
to a head.constable at the Mokameh railway 
station and the complaint was filed by the 
investigating officer who was the Sub-Inspector 
of Barh. On these facts, their Lordships accepted 
the reference of the Additional Sessions Judge of 
Patna and set aside the conviction and sentence. 

[3] As regards s. 211 , under which the convic 
tion has been recorded, cl. (b),sub-s. ( 1 ), s. 195 of 
Criminal P. C„ provides that no Court shall take 
cognizance of an offence under this section when 
such offence is alleged to be committed in, or in 
relation to any proceeding in any Court, except 
on a complaint in writing of such Court. In the 
present case, there is no such complaint. Mr. C P 
Sinha has referred to the case in [Sarup Lai v. Em¬ 
peror] 17 p. L. T. 953 2 which was a case under the 
Bihar and Orissa Food Adulteration Act (Bihar 
and Orissa Act 2 [III of 1919). The defect urged in 
that case was the absence of the consent or order 
m writing of the local authority, or of person 
authorised thereto, required by s. 10 of the Act. 
Rowland J. dealing with the point remark, 
ed that it was a question of fact whiehou«ht 
to have been raised and determined in the Court 
of the first instance and not in the Court of 
revision. The farther remark that the defect if 
any, would be cured by s. 537, Criminal P.C. 

18 1*? ^he nature of an obiter dictum. In the absence 
of the complaint required by s. 195, the Magistrate 
was acting without jurisdiction in summon¬ 
ing the accused and the subsequent proceedings 
are therefore, void. On the above grounds I 
would set aside the conviction and sentence in 
this case and acquit the petitioner. Let him be 
discharged from the bail bond. 

v.r./d.h. Conviction and sentence set 

aside. 


*9 P 2 L. T 'lSl' R ' 1928 Pat ' 103 (103 > :105 I- C. 280: 
2 P ( i? 6 T 2 953 A ' L R ' 1936 Pat ' 636: 166 1 C - 206 : 17 
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t Under s - 182 - ^6 information which is 

! Penalised is an information which is intended 

I Cau30 or known he likely to cause the public 

* ® ervant concerned to take action in one of the 

* wa ? s specified in the section. Here, information 
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Man oh a r Lall and Reuben JJ. 

Bechu Misser and others — Appellants v. 

bir Kameshwar Singh Bahadur and others 
— Respondents. 

nf A°'t 28 , 3 01 ^ 19 t 4 - D/- 80.1.1940, from order 
of Addl. Sub-Judge, Darbhanga, D/- 5 - 6-1944 

(a) Civil P. C. (1908), O. 21, R. 22 - Valid Rent 
decree against all interested judgment-debtors in¬ 
cluding minor—Executing Court has jurisdiction 
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to execute decree by sale of entire bolding—Rule 
not complied with regarding minor judgment-debtor 
_Execution proceedings do not become null and 

void. 

■Where there is a good decree for rent against all the 
judgment-debtors including a minor who are interes- 
ted in the holding, the decree is a sufficient warrant for 
the sale of the entire holding and, therefore, the execut¬ 
ing Court has full jurisdiction to execute the decree and 
to'put up the property for sale, which it has advertised 
on a proper sale proclamation, in the presence of the 
major judgment-debtors. The mere fact that the pro¬ 
visions of 0. 21, It. 22 were not complied with in the 
case of a minor judgment-debtor by serving notice on a 
regular guardian appointed for him will not make the 
execution proceedings null and void : (’33) 20 A. I. R. 
1933 P. C. 122 and (’33)20 A. I. E. 1933 Pat. 537, 
Disting. [Para 2] 

Q p # _ 

(’44) Chi’taley, 0. 21, R. 22, N. 3, Pt. 5. 

(b) Civil P. C. (1908), O. 21, R. 90—Court omit¬ 
ting to value property as required by S. 163 (5), 
Bihar Tenancy Act—No objection before sale — 
Omission is mere irregularity. 

Where the executing Court has omitted to make a 
valuation, as required by S. 163(5), Bihar Tenancy 
Act, in order to decide whether the whole or any part 
of the holding should bo sold and no objection is raised 
before the sale by the judgment-debtors on whom 
notices of the execution have been served, the omission 
cmnot be treated as anything more than a mere irregu¬ 
larity which may enable the Court to set asido the sale 
if an application is made within 30 days of the salo 
and before its confirmation and does not go to the root 
of the jurisdiction of the Court to sell the property : 
(’40) 27 A. I. R. 1940 Pat. 567, Disting .; (’42) 29 
A. I. R. 1942 Pat. 238, Ref. [Para 3] 

Q p # C_ 

(’44)*Chitnley, O. 21, R. 90, N. 36, Pt. 20 and N. 41. 

B. N. Mitter and A. B. Jha — for Appellants. 

L. K. Jha , S. P. Srivastava , R. Chaudhtiri/ and 

S. Anwar Ahmad —for Respondents. 

Manohar Lall J. — This appeal has been 
strenuously argued by Mr. B. N. Mitter on 
behalf of the appellants but unfortunately we 
are unable to give him any relief. Tho facts are 
quite simple. In execution of a rent decree 
obtained against a number of judgment-debtors 
44 bighas, 7 kathas and 8 dhurs of land inclu¬ 
ding 1 bigha, 4 kathas and 2 dhurs, which 
•was belagan , was put up to sale and the same 
was purchased on 16 8-1941 by the decree-holder 
for a sum of Rs. 1161 odd. The execution 
was started on 16-12-1940, the rent decree having 
been obtained on 8 2-1938. Tho sale was confir¬ 
med on 17-9-1941, and delivery of possession 
was also effected on 10-4-1942. Four out of 21 
judgment debtors, namely Bechu Misser, Raj- 
bansi Misser, Brijbansi Misser and Sarjug Misser, 
a minor represented by his natural guardian, 
made an application under o. 21 , R,*9o, Civil P.' 
C., and S. 47, Civil P. C. on 22 - 12 -1942, alleging that 
they came to know of tho sale on 15-12-1942. In 
that application it was further alleged that all 
the processes of execution were served fraudu- 
. ently and owing to material irregularities and 


fraud in publishing and conducting the sale, 
valuable property worth about Rs. 15000 had 
been sold for an inadequate sum of Rs. 1161* 
The trial Court dismissed the application 
holding that notices under O. 21, R. 22 r 
Civil P. C. were served upon all the* 
judgment-debtors although the service on the 
minor applicant was irregular. He also held 
that the application was made beyond the 
period of limitation as the judgment- debtors 
had knowledge of the entire execution procee- 
dings. In appeal, the learned Additional Sub¬ 
ordinate Judge in a careful judgment has coma 
to the conclusion that notwithstanding the fact 
that tho property has been sold for inadequate 
price and that the Court did not observe the provi- 
sions of S. 163 (5), Bihar Tenancy Act, he could 
give no relief to the judgment-debtors, as these 
irregularities and the inadequacy of the price 
could only be considered if the applicants oame 
within the period of limitation and the applies, 
tion was made under o. 21, R. 90, Civil P. Ol 
But the learned Additional Subordinate Judge 
also held that the service of the notice on the 
minor under o. 21, R. 22, Civil P. C., was not * 
service in the eye of law, as in his view the 
minor w T as not effectively represented in the 
execution proceedings and, therefore, his interest 
in the land sold was not at all affected by the 
sale of 16-8-1941. Hence the second appeal to 
this Court. 

[2] Mr. B. N. Mitter argued in the first place 
that as it has been held that there was i 
servico on the minor in tho eye of law, the 
Court had no jurisdiction to sell the entire land 
and he relied for this on the celebrated tase 
of their Lordships of the Judicial Committee 
reported in [Jagdishwar Dayal Singh v. Dwark* 
Singh] GO I. A. 176 : 12 Pat. 626. K The principle 
laid down by their Lordships was also applied 
by this Court in [Jyoti Prasad Singh v. Tartf 
Sankar] 12 Pat. 799. 2 But in theso two oases it iS 
important to remember that it was found as 
fact that the decree in execution of v(hioh the 
holding was sold was not a rent decree within 
the meaning of that expression in the tenancy 
law. In both tho cases, some of the tenants had 
been left out, and, therefore, the deoree, although 
it was a decree for arrears of rent, was not* 
rent decree for which the holding was liable to 
be sold by the revenue Court. In the present 
case the position is different because the decreo 
has never been challenged to be otherwise than 
a good decree against all the judgment-debtors 
including the minor applicant. Atp. 1S9 in 60 

1. (’33) 20 A. I. R. 1933 P. C. 122 (123): 12 Pat. 626 : 

60 I. A. 176: 142 I. C. 781 (P, C.). J 

2. (’33) 20 A. I. R. 1933 Pat. 537 (538): 12 Pat. 799; 

148 1. C. 168. I 
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I. A. 176 1 their Lordships^ observed that the 

decree was thus only apt to attach the interest 

of the defendants in the tenure and was no 

sufficient warrant for a sale of the whole tenure 

under S. 208 , Chota-Nagpur Tenancy Act. In the 

present case, the decree was a sufficient warrant 

'for the sale of the entire holding, because, as 

I have said, the decree was against all the 

judgment.debtor3 who were interested in the 

holding. The executing Court, therefore, had 

full jurisdiction to execute the decree and to 

put up the property for sale, which it had 

advertised on a proper sale proclamation, in the 

presence of three of the applicants, although it 

has been found that the fourth applicant, a minor, 

was improperly served in the sense that no 

ormal steps had been taken to appoint a regular 

guardian for him. I am unable to hold that the 

mere fact that the provisions of o. 21 , R. 22 , 

Civi 1 P. C. were not complied with in the case 

of barjug Misser will make the entire execution 

proceedings null and void. It is further to be 

observed that the application of the other three 

judgment-debfcors could not be treated as an 

application under S. 47 but was an application 

to set aside the sale under o. 21 , r. go on the 

i i ground that they had no knowledge of the exe. 

cution proceeding before 15-12-1942. But that has 

been found as a fact against them, and the 

Courts below have held that they had knowledge 

of the entire execution proceedings from start 

to finish. I accordingly overrule the first conten 
tion. 
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t r [3] . was t , hen at 'g«ed that the executing 
Court did not before issuing the sale proclama- 

tion, estimate the value of the holding or a por- 

tion of the holding in order to decide whether the 

whole of the holding or only a portion should 

be sold so that the proceeds may satisfy the 

decree. But it has been pointed out by this 

Court in a number of cases recently that the 

mere fact that the Court has omitted to make a 

valuation in order to decide whether the whole 

i _ .. old is a mere irregu- 

, anty and does not go to the root of the iurisdic- 
tion of the Court to sell the property see [Sheo 
Uayal Narain v. Moti Kuer] 21 Pat. 281. 3 More¬ 
over sub-cl. (6) itself gives a remedy to the 
person aggrieved to appeal to the Court, to 
which an appeal from the Court executing the 
ecree would lie, for a decision before the sale 
that the property ought to have been valued in 

m; °Q m P u rt ' £ ttenti0n was dl ' awn to ‘be case 
igan Singh v. Zaffer Hussain] 19 Pat. 289 4 in 

support of the contention advanced by Mr. Mifc. 


ter, but in that case it will be observed that the 
objection was raised before the sale. In the pre¬ 
sent case no objection was raised by the judg¬ 
ment-debtors on whom notices of the executio°n 
have been found to have been served, and, there- 
fore it is impossible to treat the omission of the 
Court in valuing the property as required by 
S. 163 (5) as anything more than an irregularity 
which might have enabled the Court to set aside 
the sale if the application had been made within 
30 days of the sale and before its confirmation. I 
would, therefore, overrule the second contention 
also. The result is that the points urged fail and 
the appeal must be dismissed. In the circumstances 
there well be no order for costs of this Court 

Reuben J —I agree. 

V.R./d.h. Appeal dismissed. 


i 3 m?. o?m' K 1942 Pat ' 238 <239): 21 Pat - 281: 


i) 


^n.’chV' E> 1940 Pat ' 567( 568 > : 19 Pat - 289: 
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Agarwala and Das JJ. 

Ramadhar Tewary and others — Appellants 
v. hmperor. 

Decided* 0 on Itt.? 08 ,' 436 ' S 10 and 656 ° f 19 ^, 
•L/cLicieci on jj-o- liHo. from order nf Aqq* q a _ • 

Judge, Gaya, D/.20-7-1945. SSt> Se3S10ns 

Criminal Procedure Code (1898), S. 403 _ Trial 
for offence under Ss. 148 and 396, Penal Code - 
Acquittal-Subsequent trial for offence under S 412 
Penal Code - Magistrate conducting previous' tr ai 
not competent to try offence under S 412 -! S 403 
sub-ss. (2) and (4) apply and trial is not barred. ’ 

396 h pena?Coi^V^ “ Charges Under Ss - 14 8and 

dab, Renal Code and was acquitted of the same In n 

S i,Tp nt i r r a° f the accused for an offence'under 
S. 412, Penal Code it was contended by the accused that 

the judgment of acquittal in the previous trial was a 

bar to his conviction under S. 412 Penal r-n.ia tu 
question as to whether the accused was in possession of 
Stolen goods was not in issue at the previous trialTs the 
Magistrate conducting the trial was not compe ent to 
try an offence under S. 412, Penal Code: P ‘ 

of f e ina hat i he fu 6 W \ 5 S over ned by sub-ss. (2) and (4) 

° h [% 4 “ “f no / b J sab -s- U). The protection offered 

th» n * a SteDd ? 10 diSerent offences only when 

they are based on the same facts and fall within the 
provisions of Ss. 236 and 237. The acquittal !!? h! 
ace^ed at the previous trial was not therefore a bar to 
his trial for a completely distinct offence under S 412 
Penal Code and would not stand in the way of his con 
viction for that offence: Case law referred . [Para 81 

Criminal P. C_ J 

(’46) Chitaley, S. 403, Notes 5 and 11 
(’41) Mitra, S. 403, p. 1282 and para. 1094. 

^Raj Eishore Prasad in (486 of 1945) - for Appel. 

K. P. Varma for Govt. Advocate-ior: the Crown. 

Das J. —These are three appeals which have 
been heard together and the present judgment 
will govern all the three appeals. There are 8 ap- 
pellants before us^ Three of them, namely, 
Eaghubir Dusadh, Babu Ram Kurmi and Hari- 
charan Dusadh, have been found guilty under 
s ; 396, * >e . na, l Code, and have been sentenced to 
rigorous imprisonment for 7 years each by the 
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learned Assistant Sessions Judge of Gaya. The 
remaining five appellants, namely, Ramadhar 
Tewary, -Daroga Dusadh, Inderdeo Dusadh, 
Bharath Dusadh and Hari Kishun Dusadh, have 
been found guilty under S. 412, Penal Code, and 
have been sentenced to a similar period of 
rigorous imprisonment. One of the appeals has 
been preferred from jail, and the other two have 
been filed in the ordinary way. 

[2] The prosecution case against these appel¬ 
lants was the following: There are three brothers, 
Jagdeo Sao, Sahdeo Sao and Ramcharitar Sao, 
who have two shops at a place called Usri 
Bazar within the police station of Arwal, in the 
district of Gaya. In the two shops the three bro. 
thers dealt in sales of cloth and groceries. Usri 
Bazar is situated by the side of the river Sone. 
On the opposite side of the river is a village 
called Bishunpur, which is within the jurisdiction 
of Piro police station in the district of Shahabad. 
It was alleged by the prosecution that on the 
night between 8-6-1943, and 9-6-1943, a dacoity 
was committed in the two shop3 of the three bro¬ 
thers mentioned above. The dacoity was com¬ 
mitted at aboout 1-80 A. M. on 9-6-1943. The 
dacoits were about 40 or 50 in number. One of 
them was armed with a gun, and the others 
were armed with various deadly weapons. The 
dacoits broke open the two shops, removed 
new cloths and other articles. The villagers 
chased the dacoits, and the prosecution alleged 
that one of the dacoits fired his gun several 
times, wounding some of the villagers, including 
one of the brothers, Jagdeo Sao. At the dacoity 
two persons were identified by name, namely, 
Babu Ram Kurmi and Raghubir Dusadh. In¬ 
formation was given at the police station of 
Arwal at about 9-30 A. M. on 9 6 1943. In '.this 
first information the namo of two of the ap¬ 
pellants Raghubir Dusadh and Babu Ram were 
mentioned. A third dacoit, Ramdhar Singh, 
was also identified at the dacoity. He was not, 
however, put on trial in the present case in 
circumstances which have been mentioned by 
the learned Assistant Sessions Judge. We are 
not concerned with him in the present appeals. 

[3] On 9-6 19-43, some time in the afternoon, 
the dafadar of village Bishunpur on the other 
side of tho river Sone received information to the 
effect that the gang of Ramadhar Singh would 
distribute propertied removed by dacoity on the 
bed of the river. It may be stated hero that 
the width of the river at that particular place is 
about two miles and most of it is sand. The 
dafadar of village Bishunpur, a man called 
Dhanukdhari Singh, sent on the information 
which ho had received to his police station, 
namely, police station Piro in the district of 
Shahabad. Before he could get help from the 
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police station the dafadar received further in, 
formation to the effect that the dacoits had 
already come and were distributing the pro. 
perty removed by them. On this information 
the dafadar gathered together some chaukidars 
and other villagers and proceeded to the bed of 
the river at about 9 or 10 P. M. Hearing the 
sound of footsteps, the dafadar concealed hie 
party in some thatching grass. When the dacoita 
came near, the dafadar flashed his torch. There- 
upon, there was a scuffle between the dacoita 
and the party of the dafadar. The prosecution 
allege that some of the dacoits were carrying 
bundles of cloth. In this scuffle one chaukidar 
w r as mortally injured and died subsequently. One 
of the persons who were carrying bundles of 
cloth was arrested by the party of the dafadar. 
This person is stated to be tho appellant Ram- 
adhar Tewary. A Sub-Inspector of police came 
from Piro police station at about 2 or 3 A. M. 
on 10-6-1943. The dafadar and his party had 
taken Ramadhar Tewary to the house of the 
dafadar in village Bishunpur. When the Sub- 
Inspector of police arrived there, Ramadhar 
Tewary was made over to him with the bundle 
of cloth which he was carrying when he was 
seized by the party of the dafadar. The Sub- 
Inspector of police took down the statement of 
the dafadar which was subsequently treated ai 
the first information of a case which was tried 
in Arrab, and to which I shall personally make 
a reference. 

[4] After the arrest of Ramadhar Tewary 
the houses of certain other persons, including 
the four appellants Daroga Dusadh, Inderdeo 
Dusadh, Bharath Dusadh and Hari Ivisbun 
Dusadh, were searched on 10th June 1943. These 
persons, it is stated, were seen by the dafadar 
and his men amongst tho dacoits with whom 
the party of the dafadar had a scuffle. These 
persons were able to make good their escape, 
though thoy had been identified by the dafadar 
and his men. As a result of the search of 
their houses certain articles, such as new doth 
etc. were recovered, which form the basis of 
the charge under S. 412, Penal Code, against 
these persons. The bundle of doth, which 
Ramadhar Tewary was carrying when he was 
arrested, formed the subject-matter of the charge 
under s. 412, Penal Code against him. After 
completing investigation charge-sheet was sub¬ 
mitted against tbo appellants, and they were 
tried by the Assistant Sessions Judge of Gaya 
with the result stated above. 

[5] It would be convenient to take up the 
three appeals separately. As far as Ramadhar 
Tewary is concerned, liis defence was that he 
was an innocent passer-by, who was returning 
from his father-in-law's place in village Misrolia 
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aQ cl that he was arrested in a village called 
, : Dhokraha by the dafadar. His case was that 
“ no bundle of cloth was found with him, and 
p.' that the dafadar arrested him on mere suspicion. 

The evidence against Ramadhar Tewary consists 
. d of the testimony of two witnesses, Dhanukdhari 
■J r t Singh (p. w. 17) and Balia Lohar (p. w. 21 ). 
Jfj The evidence of both these witnesses clearly 
l| ; ) - shows that Ramadhar Tewary was arrested with 
J - a bundle of cloth when there was a fight between 
^ the dacoits on one side and the party of the 
0 dafadar on the other on the bed of the Sone 
ri ver. Learned Counsel for the appellant has 
taken u9 through the evidence of these two 
k witnesses. As far as the dafadar is concerned, 
U there can be no doubt that he was the person 
m who had received information earlier in the day 
:ti: that the gang of Ramadhar Singh would be 
arriving at the Sone river on the night in 
lil question. The dafadar had, as a matter of fact 
8 ® nt information to the police station, which 
) D information is Ex. 4 in the record. It can 
! W hardly be argued that the dafadar had concocted 
0 a false information even before the arrest of 
jit any person. The evidence of the dafadar Dha. 
e « nukdhari Singh (p. w. 17) is supported by the 
6: evidence of Balia Lohar (p, w, 21 ). The evi- 
»ili dence of this witness has been criticised before 
us on the ground that he was examined for the 
» first time in the Court of Session, and that he 

0 DOt exa mmed before the Committing Magis. 
trate, or in the earlier trial at Arrah. The 

f evidence of this witness, however, shows that 

* ;® 7, as f e r medthat very ci e ht ' Damel y. ^ 

if; night of the 9th June 1943 when the Sub-Ins. 
r E° r ° f ?° lie ® (P ' w - S3) came to village 

Its ashunpur from Piro police station. It cannot, 

IP therefore, he said that Balia Lohar (p w si) 

* was produced at a late stage and was' not 
fiii present at the time when there was a fight 
if between the dacoits and the party of the dafadar 

v hav ® D0 rea son to disbelieve the evidence of 
( these two witnesses, p. ws. 17 and 21 , both of 

df, om prove that the appellant Ramadhar 

J ‘ WaS arres ted with a bundle of cloth 

*, ™®n there was a scuffle between the dacoits on 
1 j. °ne side and the dafadar's party on the other. 

9 wa ! r 5° - the identit y of the cloths which 
f J f ° UDd m the bundle Ramadhar Tewary 
j( as carrying the evidence consists of the 

jj, teshmony of Sahdoo Ram (p. w. 1 ) and Ram- 

TaJf 81 " Sa ° f W 2)- Xt a PP ears that Ramadhar 
wn, V ’ aS a 8 ° the bundl ® of clotb which he 

4 T re mad0 over to the Sub - In3 - 

J £ r „° P° hee (p - w - 2 2) when he arrived at the 
f ce of occurrence at about 2 or 3 a h on 

. ffl?he 9 doth he S h ub , lDSpector of p olice made a list 

J L^l° tbs wblch wer ® in the bundle. This list 

* embodied in Ex. 5 . There are four articles 


Ramadhar Tewary v. Emperor (Das J.) 


Patna 69 


which were found in the bundle of Ramadhar 
Tewary, the identity of which has been clearly 
established by the evidence of Sahdeo Ram 
(p. W. l) and Ramcbaritar Sao (p. w. 2 ). These 

four articles are: (a) one dhoti bearing No. 402G 
(Ex. l), (b) another dhoti bearing No. 2221 (Ex. 
2) (c) a sari (Ex. ll) and (d) a ckadar (Ex. 18). 
These four articles were put in a test identi¬ 
fication parade on 14-9 1913. These were mixed 
up with several other articles of a similar nature. 
Both Sahdeo Ram and Ramcbaritar Ram 
(P. Ws. 1 and 2) were able to pick out these four 
articles as the articles which had been stolen by 
the dacoits from their shops on the night of 
9-G.1943. Learned counsel for the appellant has 
criticised the evidence of these two witnesses on 
the ground that they were not in a position to 
identify these articles which are available in 
many other shops. The numbers which the dhotis 
bore are numbers of the manufacturer and will 
be found on other dhotis manufactured by the 
same firm. The two witnesses Sahdeo Ram and 
Ramcbaritar Sao have, however, stated that 

ey were able to identify the aforesaid four 
articles by reason of the fact that each one of 
them bore in pencil figures showing the price of 
the articles. As is weil known, shopkeepers put 
certain exaggerated figure on cloths, from which 
they alone are in a position to find out the cost 
price of the articles. Sahdeo Ram (p. w. l) has 
explained that he added a sum of Rs. 2-8-0 in 
>he price shown on each article, and the actual 
price could be known to the shopkeeper by 
deducting the sum of Rs. 2-8-0 from the price 
figure shown on the dhotis. By these price 
notmgs the two witnesses were able to pick out 
the cloths which had been stolen from their shops 
Learned counsel for the appellants has placed 
before us the evidence of these two witnesses 
bahdeo Ram (p. w. i) and Ramcbaritar Sao 
(p w - 2) as also the evidence of the officer before 
whom the test identification parade was held, 
ihat evidence leaves no room for doubt that 
bahdeo Ram and Ramcharitar Sao were in a 
position to identify the cloth which had been 
stolen from their shops on the night in question 
and that they correctly identified the four arti¬ 
cles which were found in the bundle of Ramadhar 
Tewari as the articles which had been removed 
by the dacoits from their shops. In my opinion, 

the prosecution has clearly established the 
identity of the stolen goods. 

[7] That Ramadhar Tewary had the necessary 
guilty knowledge is very clear from the circum¬ 
stances of this case. Ramadhar Tewary was 
found with a bundle containing the stolen cloths 
very soon after the dacoity. As a matter of fact, 
he was one of the members of a gang who were 
distributing the looted property on the bed of the 
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river Sone. When they were surprised by the 
party of the dafadar, they engaged in a fight 
with the latter, and though some of them were 
able to make good their escape, Ramadhar 
Tewary was arrested at the spot with the bundle 
of cloth which he was carrying. Ramadhar Te¬ 
wary examined two witnesses to prove that he 
was an innocent passer-by and was returning 
from his father-in-law’s place when he was ar¬ 
rested by the dafadar at village Dhokraha. One 
of these witnesses is Ramadhar’s own brother and 
another is a villager of Dhokraha. The learned 
Assistant Sessions Judge has considered the evi¬ 
dence of these two witnesses, and I am in agree¬ 
ment with the reasons given by him for discarding 
their evidence. Dhokraha did not lie in the direct 
route from Misrolia to Ramadbar’s own village, 
and no reasons have been given why Ramadhar 
would be in village Dhokraha on the way back 
from his father-in-law’s place. 

[8] Next, I have to consider certain arguments 
raised by learned Counsel for the appllant which 
arise out of the judgment at the previous trial. 
This judgment is Ex. A in the record. It ap¬ 
pears from this judgment that Ramadhar Te¬ 
wary and certain other persons were tried by a 
Magistrate of Arrah on charges under ss. 148 and 
39G, Penal Code, in respect of the incident at the 
Sone river. The learned Magistrate acquitted Ra¬ 
madhar Tewary and the other accused persons of 
both those charges. Learned counsel for the appel¬ 
lant has contended that that judgment of ac¬ 
quittal passed by the learned Magistrate is con¬ 
clusive, and cannot be reopened in a subsequent 
trial. He has further contended that in view of 
the acquittal of Ramadhar Tewary at the previ¬ 
ous trial, he cannot now be convicted of the 


offence under S. 412, Penal Code. In support 
of his contention, learned counsel for the ap. 
pellant has relied on several decisions. [The 
King v. Plummer] (1902) 2 K. B. 339 1 . 
[Emperor v. Sanalal Lallubhai] 37 Bom. G58; 2 
[Emperor v. Lalit Mohan Chuckerbutty] 38 
cal. 559; 3 [Cheragali Be pari v. Satish Chandra] 
30 C. w. N. 384; 4 and [Ganesh Das v. Emperor] 
9 I.c. 511. 6 The judgment of acquittal passed at 
the previous trial has been placed beforo us, and 
it is clear to me that the acquittal at the pre¬ 
vious trial merely means that the appellant 
Ramadhar Tewary was found not guilty of the 
charge of being a member of an unlawful 
assembly with the common object of carrying 
away stolen property. The question as to whether 


1. (1902) 2 K. B. 339 (345) : 71 L J K B 80 
8G L T 836 : 51 W. R 137. 

2. (’13) 37 Bom 658 (665) : 20 I. C. 613 

3. (’ll) 38 Cal. 559 (578, 602) : 10 I. C. 582. 

4. (’26) 13 A. I. R. 1926 Cal. 450 : 87 I. 0 847 • 
C. W. N. 384. 


5. (’ll) 9 I. C. 511 (512) (Eah.). 
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he was in possession of stolen goods removed by 
dacoity was not in issue at the previous trial a 
could not be in issue in that trial for the simple; 
reason that an offence under S. 412, Penal Code 
was not triable by the Magistrate who dealt with 
the earlier case. It cannot, therefore, be said thatl 
the acquittal of the appellant Ramadhar Tewary) 
at the previous trial operates as a bar to t 
subsequent trial of the same person for a com¬ 
pletely distinct offence, namely, the offen 
under s. 412, Penal Code. Section 403, Criminal 
P. C., makes the position very clear. The presen 
case is governed by sub-ss. (2) and ( 4 ) of 8. 403, 
and not by sub-s. ( 1 ) of the said section. The pro-| 
tection offered by sub-s. (l) of S. 403 extends 
different offences only when they are based 0 
the same facts and fall within the provisions 0 
S. 23G or S. 237, Criminal P. C. The facts of this 
case come within sub-s. (l) of S. 235, Criminal 
P. C. and, therefore, the present case will be 
governed by sub-s. (2) of S. 403, Criminal P. C 
and not by sub-s. (l) of S. 403. If the case is 
governed by sub-s. (2) of S. 403, Criminal P. C 
then the appellant can surely be tried for ih 
offence under s. 412, Penal Code., and it canno 
be argued that the previous judgment will stand 
in the way of the conviction of the appellant for 
the offence under S. 412, Penal Code, if the evi. 
dence given by the prosecution is found sufficient 
for a conviction of that offence. 

[9] Learned counsel for the appellant has 
not directly raised the plea of the previous 
judgment being a bar to the trial of the appel¬ 
lant for the offence under S. 412, Penal Code. 
He, however, wishes to have the same result in 
an indirect way by taking the plea that the 
acquittal of the appellant at the previous trial 
stands in the way of his conviction at the subse¬ 
quent trial. If the appellant could be tried for 
the offence under s. 412, Penal Code, then the 
Court trying him would certainly either oonviot 
or acquit him. If the judgment of the previous 
trial dooa not stand in the way of a subsequent 
trial, I do not see how it can stand in the way 
of the conviction of the appellaut, provided the 
evidence given by the proseoution is sufficient 
for a conviction. The facts of the cases relied on 
by loarned counsel for the Appellant were en- 
tirely different from the facta of the present 
case, and are no authority for the proposition 
contended for by him. The decision in [1902 
2 k.b. 889 1 ] related to a case where three persons 
wore charged with conspiracy; two of them were 
acquitted, and it was held that the third person 
could not be found guilty of having conspired 
with the other two persons who bad been acquit¬ 
ted of the same charge. 38 Cal 559 s also related 
to a caso of conspiracy, the object of the cons¬ 
piracy being to comit several dacoities. It was 
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oved'r .held that the charge of conspiracy could not be 
rialu sustained when the said persons were acquitted 
!3E;i of the dacoities for the committing of which a 
life charge of conspiracy was preferred. 37 Bom. 
ak ^58 2 was also entirely different. There certain 
ailD persons were charged with the offence of screen- 
iog an offender. The person who was alleged to 
fc; 'be the offender was tried at a previous trial and 
se was acquitted. There was, therefore, no offender 
0:2 who could be screened. In those circumstances, 
rp it was held that the acquittal at the previous 
ps stood in the way of the conviction of the 
ii ‘Other two persons at the subsequent trial. The 
u: facts of the remaining two cases relied on by the 
$ learned counsel for the appellant are also diffe- 
*ji l ’ en t and do not support the contention raised 
0 by him. As I have stated above, the question of 
cjd fbe appellant Ramadhar Tewary being in pos- 
■0 session of stolen goods which had been removed 
jjjh by dacoity was not in issue and could not be in 
p.C. issue at the previous trial. Therefore, the acquit- 
igi °f the appellant Ramadhar Tewary and of 
p.i tbe other accused persons in the earlier trial 
jfD ^ oes n °t stand in the way of their conviction for 
at an entirely distinct offence at the present trial, 
ctlO] For the reasons given above, I would 
iff hold that # the appeal of Ramadhar Tewary 
0 * s without merits. The sentence is not at all 
j$ -severe and does not call for any interference. 

Ill] I now take up the appeal of the three 
t? persons who it is alleged, were seen at the dacoity 
$ its elf, ^ese three persons are Babu Ram Kurmi, 
0 ; flaghubir Dusadh and Haricharan Dusadh. Of 
0 ^hese three persons, two, namely, Babu Ram 

jll t 7 " urm * and Raghubir Dusadh, were named in 
ip .ho first information. Babu Ram has been 
ft ^donfcified by as many as six witnesses, namely, 

4 f ahdeo Ram (p. w. l.), Ramcharitar Sahu 
]{i (p * JagdeoSahu (p. W. 4), Musafir Singh 
jP ^ p * w - 7 )» Rajaman Mahto (p. w. io) and Brij 

$ ; Iaht0 (P. W. ll). Of these six witnesses, five 
$ f Dew Babu Ram by name from before, and that 
4 ! s w hy Rabu Ram’s name finds place in the first 
d ^formation report. Musafir Singh (p. w. 7 ) did 
$ not know Babu Ram by name and was able 
4 to identify him at the test identification 
Parade held subsequently. Babu Ram’s case was 
$ that he had been implicated on account of 
0 onmity. The enmity which Babu Ram pleaded 
jU was o£ the following kind. Babu Ram alleged 
$ that he was the brother-in-law of on$ Damru 
ft Mahto who had died. Damri Mahto left a daughter 
ft ^ alled Budhia and a nephew called Ramlagan. 
ft Ramlagan has transferred some lands of Damri to 
ft th 0 two brothers Jagdeo Sahu and Sahdeo Sahu. 
jit ® a hu Ram alleged that he was putting forward 
a claim to those lands on behalf of his sister’s 
jr 'fi^ghter Budhia, and, therefore, Sahdfo and 
ft Ja S deo had implicated him falsely in the present 
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• dacoity. The learned Assistant Sessions Judge has 
very carefully considered the evidence about this 
alleged enmity. One witness, Jitan Mahto (D. w. 3) 
was examined by Babu Ram on this point. This 
witness Jitan Mahto had stated that his brother 
had married Budhia, and that he and his 
father were looking after the case of Musammat 
Budhia. The learned Sessions Judge has rightly 
pointed out that if Jagdeo and Sahadeo wanted to 
implicate certain persons falsely in the dacoity on 
account of the transfer of certain lands by Ram¬ 
lagan, nephew of Damri, then the likely persons 
who would be so implicated would be Jitan Mahto 
(D. w. 3) and his father. There was no reason 
why Babu Ram would be falsely implicated 
when he was not taking any active part in the 
case of Mt. Budhia. Moreover, the learned 
Assistant Sessions Judge has pointed out that 
there is no reliable evidence to establish the 
allegation that Budhia was the own daughter of 
Damri. It further appears from the evidence in 
the record that the lands which had been trans¬ 
ferred to Jagdeo and Sahdeo are in their posses¬ 
sion, and there has never been any dispute 
between them on one side and Babu Ram Kurmi 
on the other. For these reasons, the evidence of 
the three brothers Sahdeo, Ramcharitar Sahu 
and Jagdeo cannot be discarded. The learned 
Assistant Sessions Judge has further pointed out 
that even if the evidence of these three witnesses 
is discarded, there is still the evidence of three 
other witnesses who saw Babu Ram Kurmi at 
the dacoity. In my opinion, the evidence is good 
and sufficient for establishing the fact that 
Babu Ram was one of the dacoits who had 
committed dacoity in the two shops in question. 

[12] Of the other two persons, Raghubir 
Dusad and Haricharan, Raghubir has been iden. 
tiffed by four witnesses, namely, the three bro- 
thers and Rajaman Mahto (p. w. io). Hari¬ 
charan was not known to the witnesses from 
before. Therefore, his name does not find place 
in the first information report. He was, how¬ 
ever, seen by two of the witnesses, namely, 
Sahdeo Ram (p. w. 1) and Ramcharitar (p. w. 2 ), 
and these two witnesses successfuly identified 
Haricharan at the test identification parade. 
The witnesses knew Raghubir from before as he 
was working as a cleaner of a motor bus in 
village Usri. The plea of these two accused per¬ 
sons was that they were servants of two land¬ 
lords known as Bachhi Babu and Mathura 
Babu of village Kankutti. It appears that some 
days before the dacoity there was some differ¬ 
ence between Mathura and Bachi Babu on one 
side and Jagdeo on the other. The two land¬ 
lords had asked Jagdeo for help by the supply 
of certain articles such as flour, rice, etc., on the 
occasion of the marriage of two daughters of the 
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family of Mathura Babu. Jagdeo bad expres¬ 
sed bis inability to comply with the request so 
made. This part of the case is admitted to be 
true and is mentioned in the first information 
itself. The learned Assistant Sessions Judge 
has, however, rightly pointed out that there is 
no reliable evidence in the record to the effect 
that Haricharan and Raghubir were the ser¬ 
vants of the two aforesaid landlords. Even if 
there was some difference between Jagdeo and 
Sahdeo on one side and the two landlords on the 
other, it does not necessarily prove that the two 
brothers Sahdeo and Ramcbaritar were falsely 
naming or identifying the two persons Raghubir 
Dusadh and Haricharan Dusadh. The evidence 
of identification against both these persons is 
sufficient. As I have stated above, Raghubir was 
identified by four persons and Haricharan by 
two persons. In my opinion, there are no rea¬ 
sons to disbelieve the evidence given against 
these two persons. 

[13] Next comes the appeal on behalf of the 
remaining four persons who have been convicted 
under s. 412, Penal Code. These four persons 
are Daroga Dusadh, Inderdeo Dusadh, Bharath 
Dusadh, and Hari Kishun Dusadh. As I have 
stated above, the houses of these four persons 
were searched on 10-6-1943 by the Sub.Inspector 
of Police, Parmanand Singh (p. \v. 22). From the 
house of Hari Kishun Dusadh were recovered 
several articles, including new cloths, which were 
concealed under some fuol. Four of these articles, 
namely, Exs. VII, vm, ix and XIII have been 
identified to be articles, which were removed by 
the dacoits at the dacoity committed in the two 
shops. These four articles were put in the test 
identification parade which was held in Septem¬ 
ber 1943, and were identified to be articles which 
had been removed by the dacoits. From the 
house of Daioga Dusadh were recovered several 
articles which were embedded under the earth 
of the floor of the kitchen room. Two of the 
articles, Exs. XII and XIV, have been identi¬ 
fied to be articles which were removed by the 
dacoits. From the house of Daroga Dusadh was 
further recovered a license in the name of Jag. 
deo Ram, granted by the Sub-divisional Magis¬ 
trate of Jthanabad. The presence of this licence 
in the house of Daroga Dusadh can be explained 
on one and one hypothesis only, namely, that 
Daroga Dusadh was either one of the dacoits 
who had committed dacoity in the two shops, or 
had received the stolen articles removed by the 
dacoits, with the knowledge that they were arti¬ 
cles which had been removed by a dacoity 
From the house of Bharath Dusadh were also 
recovered several articles, three of which have 
been identified to be articles which have been 
identified to be articles which had been stolen 


by the dacoits. These three articles are Exs. I ts 
V and XVII. From the house of Bharath Dusadh I te 
was also recovered a treasury chalan in the I lb 
name of Sahdeo Sahu. The presence of this I I 
chalan gives rise to the same inferences as th& I 1* 
presence of the license in the house of Daroga I d 
Dusadh. From the house of Inderdeo Dusadh [ d 
were recovered these articles, namely, 2 saris and | 1 
one dhoti. These were also identified to be artu I i 
cles which had been removed by the dacoits from I i 
the two shops on the night of the dacoity. In 1 
my opinion, the recovery of these articles from I 
the houses of the aforesaid four accused persona I 
clearly shows that they were guilty of the offence I 
under S. 412, Penal Code. I 

[14] In the result, I would uphold the convio- I 
tion and sentences passed against all these eight I 
appellants and would dismiss their appeals. I 
Agarwala J—I agree. | „ |JH 

K.s. Appeals dismissed . I 
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Dliani Das and others — Appellants v. 
Jagannath Sahu and others — Respondents. 

Appeal No. 24 of 1942, Deoided on 28-2-1946 Cuttack 
Circuit, from appellate order of Dist. Juflge, Cuttack- 
Sambalpur, D/• 7-1-1942 jOi 

(a) Orissa Tenancy Act (2 [II] of 1913), S. 117- 

Tenancy recorded as rent-free in record-of-rights 
—It is presumed to be rent-free. f 

Where a tenancy is recorded in the survey record- 
of-rights as a rent-free tenancy, it must be presumed 
to be rent-free even ihough it is shown that the land in 
dispute lies within the zamindari of the landlord and 
it is for the landlord to show’ that the entry is wrong. 
(’22) 9 A. I. B. 1922 P. C. 272, Expl.\ Case Jaw 
reviewed . [Para 4] 

(b) Words and phrases — 'Zamindar-Diakc- 
Niskar’ — Meaning of, stated. 

An entry like Zamindar-Diake-Niskar means that 
the tenant has tho right to hold the land rent free ts 
against the landlord. [Para 4) 

5. K. De — for Appellants. 

L. K . Das Gupta — for Respondents. 

Das J. —This is a second appeal from a de¬ 
cision of the learned District Judge of Cuttaok, 
dated 7-1-1942, reversing a decision of the learned 
first Munsif of Cuttack, in a proceeding for 
settlement of fair rent under s. 210 Orissa Tenancy 
Act. The respondents before us were the petiti¬ 
oners in the Court of first instance. They alleged 
that a certain piece of land had been settled with 
the appellants for the purpose of growing an 
orchard. According to the respondents the original 
agreement was that no rent would be payable 
till the trees matured. The respondents'case was 
that the trees bad since matured and, therefore, 
the appellants were liable to pay a fair rent for 
the lands. The case of the appellants was that 
the lafids constituted a rent free tenancy. In three 
successive settlements the lands had been recorded 
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as “ nhkar sthitiban” namely, as a rent-free 
tenancy, The appellants, therefore, contended 
that no rent was payable for the lands in question. 
The case of the appellants further was that the 
lands had been given to them free of rent in lieu 
of services rendered. The learned Munsif who 
dealt with the application in the first instance 
held in favour of the appellants. He came to the 
finding that the entry in the record-of-rights was 
in favour of the appellants and the respondents 
had failed to rebut the presumption of accuracy 
attaching to that entry. On that finding, the 
learned Munsif dismissed the application for a 
settlement of fair rent. The learned District Judge 
on appeal reversed the decision of the learned 
Munsif holding that it was for the appellants to 
establish that they had been relieved ol the obliga- 
tion to pay rent to the landlords. 

[2] On behalf of the appellants, it has been con- 

tended before us that the learned District Judge 

has taken a wrong view of the law. The learned 

District Judge has relied on the decision of their 

Lordships of the Judicial Committee in 3 p. l. T. 

605 where their Lordships have observed as 
follows: 

‘‘OHce h°w eve r the landlord has proved that the 
laud wh'eh is sought to be held rent-free lies within his 
re 0 ularly assessed estate or mahal, the onus is shifted. 

ft® P f;, eilt case ’ the lands in dispute lie within the 
fl.5 tba estale > which admittedly belongs to the 
plaintiffs and the pro forma defendants and for which 
they pay the revenue assessed on the mahal. In these 
ircunistau^s it ji es U p° n those w h° claim to hold the 

0f ., tbe ob,i S ation to pay rent to show by 
satisfactory evidence that they have been relieved of this 

vJ.° , eitber contract or by some old "rant 
lecognised by Government.” ° 

These observations of their Lordships have been 
considered and explained in several Bench deci¬ 
sions of this Court. In [Stonewigg v. Kameshwar 

Narayan Singh] li p. l. t. 444 , 2 it has been 
observed as follows : 

“It will appear that the Judicial Committee did rely 
upon some evidence which showed clearly that there 
was a very careful enquiry made by the Government in 
me course of certain resumption proceedings which 
established that there was no one upon the lands with 
a rent-free title; and apart from any other consideration 
U does seem to me that there is a distinction between a 
case where a person claims a rent-free title and a case 
nere a person claims a title as-an occupancy tenant.” 

[ 3 ] In [Jodha Sahu v. Tirbena Sahu] ll p. l. T. 
468, it has been held that where a tenancy is 
recorded in the survey records-of-rigbts as a 
rent-free tenancy, it must be presumed to be 
rent-free, even though it is shown that the land 
m dispute lies within the zamindari of the land- 

\ 2 Iqq A 7 i L t R A l? 22 P ' C - 272 (276p 2 Pat. 38:49 
I. A. 399:711. C. 984 : 3 P. L. T. 605 (P. C.), Jagdeo 

Narain Singh v. Bal Deo Singh. g 

U P?L 10 T A 444 B ’ 1923 Pat ‘ 340 (342) 1 71 L C ‘ 1022; 
3 ll ( p 9 L^ T^468 R *‘ 1929 Pat * 748 (749) : 123 L a 386 : 
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lord. The decision of their Lordships in 3 p. l. t. 
605 1 w 7 as again considered by this Court and it 
was observed that the decision of their Lordships 
of the Judicial Committee did not support the 
extreme proposition that where the record.of- 
rights is in favour of the tenant, it is still neces¬ 
sary for the tenant to establish by clear evidence 
that the entry in the record-of. rights is correct. 
The question was then considered in [Kameshwar 
Singh v. Sakhawat Ali] 17 P. L. T. 819 4 where the 
decision in 3 P. L. T. 605 1 was applied. This 
decision came to be considered in [Kaslnk Lai 

v. Surpat Singh] 18 p L.T. 187, 5 and the following 
observations were made : 

“The decision of the Privy Council had been inter¬ 
preted in the two cases reported in 11 P. L. T., and it 
was in the circumstances, therefore, desirable that the 
interpretation placed by this Court upon that Privy 
Council decision should be followed unless a larger 
Bench should dissent from that interpretation.” ° 

Learned Counsel for respondents has placed 
reliance on 17 p. L. T. 819* the very decision 
regarding which the aforesaid remarks were 
made in Rashit Lai Sahu’s case. In [Surpat 
Singh v. Bhupendra Narayan] 17 p. l. t. 824 , 6 
the decision in 3 P. L. T. 605 has been considered 
in great detail. It has been observed there that 
their Lordships ot the Judicial Committee were 
dealing with the case of a mahkanadar. A mail, 
kanadar claims a title independent of the land¬ 
lord, as the malikana had its origin at the time 
of the Permanent Settlement. Either he claims 
that the land was excluded from the Permanent 
Settlement or that by an arrangement between 
the Government and the man with whom the 
Permanent Settlement was made a certain land 
was set apart for the ex-proprietor as malikana. 

It was then observed that in such cases the 
production of evidence to show that the land 
was in fact included in the Permanent Settlement 
would obviously rebut the entry of malikana 
in the record-of rights; but in other cases where 
the assessment of land revenue has no connec¬ 
tion with a land being rent-free, the facts found 
by the settlement authorities to have existed at 
the time of the Cadastral Survey could not 
possibly be rebutted by proof of facts which 
existed at the time of the Permanent Settlement. 

It was further stated that the observations of 
their Lordships of the Judicial Committee have 
to be read as referring to the entry in the parti¬ 
cular case, and their Lordships did not lay 
down any sweeping proposition of law that 
there would be no presumption of accuracy 
attaching to an entry in the record-of.rights i n 

4 i> ( t 37 t 24 qi A q‘ 1 ‘ R ‘ 1937 Pat * 96 : 167 L a 238 ; 17 

*• l, it oiy # 

5 i' C Q 3 , 7, ^ 4 n A ’ L E - 1937 Pat - 408 (109): 18 Pat. 281 : 

169 I. C. 964 : 18 P. L. T. 187. 

6 ,'Pt 7) ^ 4 A ‘ 1 B> 1937 Pa ‘- 165 (^68): 16 Pat. 105 : 

166 I. C. 123 : 17 P. L. T. 824. 
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respect of a rent-free tenancy, when the land 
was shown to be within the Zamindari of the 
landlord. The matter was again considered in 
18 P. L. T. 187 5 to which I have already made 
a reference, and it was again observed that 
their Lordships of the Judicial Committee did 
not lay down the broad proposition that if it 
could be shown that the land in suit was part 
of the landlord’s proprietary right, the prusump- 
tion which the Courts are bound under the 
Bengal Tenancy Act to attach to the entry in 
the record was rebutted. 

[ 4 ] It is clear, therefore, that in view of the 
decisions referred to above the learned District 
Judge was in error in holding that it was for the 
appellants to prove that they had a rent-free 
tenancy. The entry in the record-of-rights was 
in favour of the appellants, and it was for the 
respondents to show that the said entry was 
wrong. Learned counsel for the respondents 
has also contended before us that the entry 
nislcar in the record-of-rights does not mean 
that the lands were held permanently rent-free. 
This matter has been considered at some length 
by the learned Munsif, and he has shown from 
certain extracts from the settlement report that 
where a piece of land is held without any pay¬ 
ment of rent for a temporary period, the appro- 
priate entry is jama dharya jogya. An entry 
like zamindar-Dia&c Nislcar means that the 
tenant has the right to hold the land rent-free as 
against the landlord. For the reasons given 
above, I am of the view that the decision of the 
learned District Judge is wrong, and the decision 
of the learned Munsif was correct. The result, 
therefore, is that the appeal is allowed and the 
decision of the learned District Judge is set aside, 
and that of the learned Munsif is restored. The 

appellants will be entitled to their costs through, 
out. 

Sinha J— I agree. 

G.b./d.h. Appeal allowed. 


Makru Lohar v. Ganga Sahu (Das J.) 


A. I. R. I $ 
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Das J. 

Makru Lohar — Petitioner v. Ganga Saliu 
—Opposite party. 

Criminal Revn. No. 1484 of 1915, Decided on 
17-1-1946, from order of Magistrate with appcllnto 
powers, Ranchi, D/- 28-9-1945. 

(a) Criminal P. C. (1898), S. 235 (1) — Same tran¬ 
saction — Whether two or more acts constitute 
same transaction has to be determined on facts and 
circumstances of each case—Circumstances bearing 
on determination of such question stated. 

No comprehensive formula of universal application 
can he framed regarding the question whether two or 
-more acts constitute the same transaction : the circum¬ 
stances which must bear on its determination in each 
individual case are proximity of time, unity or proximity 
of place, continuity of action and community of purpose 


or design. The mere fact that two offences are committed 
at the same time or place is neither necessary nor decisive 
as an indication of their being so connected as to form 
the same transaction, nor are the offences so regarded 
merely because they may be inspried by one and the 
same general object. Each case has to be considered on 
its own facts. [Para 2] 

Cr. P. C. — 

(’46) Chitaley, S. 235, N. 2. * 

(b) Penal Code (I860), S. 379 — Conviction for 
removal of crops lrom plot — Finding that crops 
were grown by accused — Removal held not dis¬ 
honest—Accused held protected' by bona fide claim 
of right and conviction set aside. 

The accused was convicted under S. 379 for having 
removed paddy crops from a certain plot. The defence 
of the accused was that he was in possession of the plot 
and had himself grown the crops which he had removed. 
The lower Court had not come to any specific finding as 
to who was in possession of the plot but it was of the 
opinion that the crops were grown by the accused 
himself: 

Held that in view of the circumstances and finding 
it could not be said that the removal of the crops by the 
accused was a dishonest act. The claim put forward 
by the accused w’ns an honest one and not a colourable 
pretence. The accused was, therefore, protected by a 
bona fide claim of right and hence his conviction oould 
not fie sustained. [Paia 4] 

L. K. Chowdhury — for Petitioner. 

A. K. Chatterji — for Opposite party. 

Order. — The petitioner, Makru Lohar, has 
been found guilty under ss. 879 and 823, Penal 
Code. Under the former section, he has been 
sentenced to rigorous imprisonment for one month, 
and under the latter to a lino of Rs. 25, or, in 
dofault, rigorous imprisonment for one month. 
The prosecution case was that on 80-10-3944, 
Makru Lohar had removed the paddy crop from 
plot No. 781 in holding 70 in village Ghama. It 
was further alleged that the petitioner had 
assaulted the complainant, Ganga Sahu, on the 
same day when the latter was returning from the 
tbana. It appears that the petitioner, Makru 
Lohar, admitted having removed the paddy 
from plot No. 781. Makru Lobar’s defence was 
that he was in possession of the plot and had 
grown the crops which he had removed. He, 
therefore, set up a plea of bona fide claim of 
right. I 

[ 2 ] Two main points have been urged before 
me on behalf of the petitioner. Firstly, it is 
contended that the trial of the petitioner on two 
separate charges, ono under S. 879 and tho other 
under s. 323, Penal Code, was illegal. Section 233, 
Criminal P. C., lays down that for every distinct 
oflence there shall be a separate charge and 
every such charge shall be tried separately 
except in the cases mentioned in S 3 . 234, 235, 236 
and 289. Sections 234 and 236, obviously, do not 
apply to tho present case. The only section 
which requires consideration is S. 235, namely* 
if the two acts w’hich were the subject-matter of 
the tw T o charges, one under S. 379, Penal Code 4 
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and the other under s. 3-23, Penal Code, were so 
connected together as to form the same tran¬ 
saction. In my opinion, the two acts were not 
so connected as to form the same transaction, 
The theft and the assault did not take place at 
the same time, nor were they inspired by the 
same common purpose. The theft took place 
earlier in the day, whereas the assault took place 
while the complainant was returning from the 
fthana. No comprehensive formula of universal 
[application can be framed regarding the ques¬ 
tion whether two or more acts constitute the 
same transaction : the circumstances which must 
bear on its determination in each individual 
case are proximity of time, unity or proximity 
of place, continuity of action and community of 
purpose or design. The mere fact that two 
offences are committed at the same time or place 
is neither necessary nor decisive as an indication 
of their being so connected as to form the same 
transaction, nor are the offences so regarded 
merely because they may be inspired by one and 
the same general object. Each case has to be 
considered on its own facts. As I have said 
above, the theft and the assault were two dis¬ 
tinct and separate acts in the present case; they 
did not take place at the same time, nor at 
the same place nor were they inspired by a 
community of purpose. In such circumstances 
the trial of the petitioner on two distinct offences 

"was clearly in violation of the provisions of 
S. 233, Criminal P. C. 


[3] If the case had rested merely on the c 
feet pointed out above, it would have be 
necessary for me to remand the case for a retri; 
I he case, however, does not rest there. T 
Court of appeal below appears to have convict 
the petitioner of theft, mainly on a decision 
the question of title, without deciding whi 
particular party was in possession of the plot 
question, and which party had grown the cro 
thereon. In order to appreciate this point, it 
necessary to give a short history of the plot 
dispute, namely Plot No. 781. It appears that tl 
Plot was recorded in the record-of-rights in i 
names of two persons, Ramdayal Lohar 
Ladhu Lohar. Dadhu Lohar is the son of 
i3udhu Lohar. Some time in 1935 the Mahai 
ahadur of Chota Nagpur appears to have i 

chased the land in question in execution of a r< 

decree passed in Rent Suit no. 293 of 1934-35 
which the Maharaja Bahadur was the plair 
and the defendants were Ramdayal Lohar i 
one Mt Debi, alleged to be the wife of Bui 
cohar. The Maharaja Bahadur of Chota Nag 
obtained delivery of possession on 16 - 12-1 
J-hen the land was settled with one Bhaw 
some time in 1941. Bishu Sahu, brother of 
omplainant Ganga Sahu, took zarpeshgi of 


land from Bhawani by a registered document, 
dated 10-11-1942. The prosecution case was that 
the complainant, Ganga Sahu, was in possession 
of the land since the date of the aforesaid 
zarpeshgi. The defence of the petitioner was that 
he had purchased the land from the son of Rara- 
dayal and Dadhu Lohar some time in 1943 , i.e. 
on 15-1-1943. Immediately after the zarpeshgi 
there was a criminal case about the land in 
which the complainant was unsuccessful. The de. 
fence of the petitioner was that be was in pos¬ 
session of the land as a result of the purchase in 
1943 and had grown the crops. 

[4] The Court of appeal below appears to 
have proceeded on the footing that the rent sale 
in favour of the Maharaja Bahadur extinguished 
the title of the recorded tenants and thereafter 
the recorded tenants or their successors-in.in¬ 
terest could not claim to be in possession of the 
land. The Court of appeal below does not appear 
to have given any clear finding as to who was 
in possession of the land and who had grown 
the crops. It has been pointed out by learned 
counsel for the petitioner that the decree in 
favour of the Maharaja Bahadur of Chota 
Nagpur may not have the force of a rent-decree 
inasmuch as one of the recorded tenants was not 
made a party in the suit. It is, however, un. 
necessary to decide the question of title in this 
case. It is clear to me that the petitioner can¬ 
not be found guilty of theft in this case unless 
it is first found that the claim, which he put 
forward, was a colourable pretence. The Court 
of appeal below has come to no finding on the 
question of possession, though it appears to have 
thought that the crops were grown by the peti¬ 
tioner himself. If the crops were grown by the 
petitioner himself, then it cannot be said, in the 
circumstances of the present case, that the re. 
moval of the crops by him was a dishonest act. 

I am of the view that the petitioner is protec¬ 
ted by a bona fide claim of right, and the claim 
put forward was an honest one and was not a! 
mere colourable pretence. In this view of the 
matter, the conviction of the petitioner for the 
offence of theft cannot be sustained. 

[5] Even as to the assault, there is some dis¬ 
crepancy as to whether the complainant received 
one blow or more than one blow. In any view 
of the matter, the petitioner could not have 
been tried for the two offences of theft and assault 
m ^be same trial. The main case of the com¬ 
plainant was the case of theft, and that case 
must fail on the ground that the crops had been 
grown by the petitioner himself and the removal 
of the crops by the petitioner did not amount to 
theft. The result, therefore, is that the applica¬ 
tion succeeds and is allowed. The conviction and 
sentence passed against the petitioner are set 
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aside. The fine, if paid, should be refunded to 
the petitioner. The petitioner, who is on bail, 
will be discharged from bail. 

N.S./d.h. Conviction set aside. 
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SPECIAL BENCH 

Manohar Lall Ag. C. J. Sinha and 

Das JJ. 

Chhatturam and others—Petitioners v. 

Commissioner of Income-tax , Bihar and 

Orissa—Opposite party. 

Misc. Judicial Cases Nos. 71 and 82 of 19-14, Decided 
on 27-8-194G. 

(a) Bihar Government Notification, dated 26th 
May 1940, read with Chota Nagpur Division and 
Santal Pargannas District Validating Regulation 
(1 [I] oi 1941)—Assessment proceedings tor 1940-41 
initiated before but completed after notification— 
Notification read with Regulation held was com¬ 
petent in law to validate assessment proceedings. 

On 20th April 1940, a notice under S. 22 (2), 
Income-tax Act, was served upon the assessee. On 
the 22nd April 1940, a notice under S. 22 (1) of 
the Act was published in the press. On 20th May 
1940, the Governor of Bihar by notification under 
S. 92 (1), Government of India Act, 1935, enacted that 
the Indian Finance Act of 1940 should be deemed to 
have been applied to the Santal l’argunnas and the 
Chota Nagpur Division with effect retrospectively from 
the date on which that Act came into force in other 
parts of the Province of Bihar. To remove doubts as to 
the applicability retrospectively of the Indian Finance 


Act the Governor of Bihar acting under S. 92 (2) 


Government of India Act made Regulation 1 of 1941 
for the peace and good government of the area in ques¬ 
tion directing that the Indian Finance Act, 1940, 
should be deemed to have come into force in the area to 
which the Regulation extended on Gth April 1940. 
This was done with the consent of the Governor Gene¬ 
ral. The assessment proceedings were completed on 
9th March 1941 : 

Held that the Notification read with the Regulation 
was competent in law to validate tho proceedings initia¬ 
ted and completed for the assessment of tho assessee 
under iho Income-tax Act for the assessment year 
mo-n. [Para 5] 

(b) Income-tax Act (1922), S. 22 (1) and (2)— 
Notice-Object of—Notice under S. 22 (2) issued 
—Assessee filing return upon such notice—He can¬ 
not raise question of invalidity of notice under 
S. 22 (1). 

The object of tho notice under S 22 (1) is to give a 
general notice to the public so that they may be ready 
to file their returns within a certain time. [Para 4] 

Where a valid notico under S. 22 (2) has been issued 
and it is upon that notico that the return is filed by an 
assessee, he cannot legitimately be allowed to raise tho 
question of the invalidity of tho notice under S. 22 (1). 

(c) Income-tax Act (1922), S. 22 (2)-Notice 
under-Assessee appearing and filing return and 

Finance Act, 1940, 
had been applied to area to which assessee belong- 

A d ~^?i 1Ce i , s , sued be ‘ ore appl'cation ol Finance 
Act held could not be taken to be invalid. 

Where in pursuance of a notice under S. 22 (2) the 
assessee appeared and filed the return and tho assess¬ 
ment was completed after the Indian Finance Act of 
1940 had been applied to the area to whioh the assessee 


belonged ; on general principles the notice cannot be 
taken to be invalid on the ground that on the date of 
the notice the Finance Act had not been applied to that 
area. [Para 5] 

Mahabir Prasad and B. J. Bahadur— for Peti¬ 
tioners! 

S. N. Dutta— for Opposite party. 

(Miscellaneous Judicial Case No. 71.) 

Manohar Lall Ag. C. J. — The Appellate 
Tribunal at the instance of the assessee has 
referred to us the following question under 

S. 6G (l), Income-tax Act, 1922: 

“Whether the Notification dated 26-5 1940, read 
with the Cbota Nagpur Division and Santal Pargannas 
District Validating Regulation, 1941, issued by the 
Governor of Bihar is competent in law to validate the 
proceedings initiated and completed for the assessment 
of the applicant under the Income-tax Aot, 1922, as 
amended by tho Income-tax (Amendment) Aot, 1939, 
for the assessment year 1940-41.” 

[2] The facts of this case are somewhat 
similar to the facts in Misc. Judicial CaseNo.130 
of 1944 disposed of today but the relevant dates 
are different. In this case, the assessee has been 
assessed for year 1940-41, bis previous year being 
1939 40. On 20-4-1940, a notice under S. 22 (2> 
of the Act was served upon the assessee re- 
quiring him to furnish a return in the pre- 
scribed form. On 22-4-1940, a notice under 
S. 22 (l) was published in the press requiring 
persons generally to submit returns in the pre¬ 
scribed form. By that time the Indian Finance 
Act of 1910, which is applicable to this assess¬ 
ment, had not been extended to the excluded 
area concerning this assessment. On 26-5-1940, 
the Governor of Bihar by notification under 
S. 92 (l), Government of India Act, 1985, enac. 
ted that the Indian Finance Act of 1940 and 
some other Income-tax Amendment Acta should 
be deemed to have been applied to the Santal 
Pargannas and the Chota Nagpur Division with 
effect retrospectively from the date on which 
these Acts came into force in other parts ol the 
Province of Bihar. To remove doubts as to 
the applicability retrospectively of the Indian 
Finance Act and other Acts mentioned therein 
the Governor of Bihar actiDg under S. 92 (2)» 
Government of India Aot, made Regn. 1 of 1941 
for the peace and good government of the area 
in question directing that tho Income-tax Law 
Amendment Act, 1940, the Excess Profits Tax 
Act, 1940, and the Indian Finance Act, 1940, 
should be deemed to have come into force in the 
area to which this Regulation extended on 
26-3 1940, 13 4-1940 and 6-4-1940, respectively* 

This was done with the consent of the Governor- 
General. The assessment proceedings which had 
been started as aforesaid were completed on 
9-8-1941. The appeal of the assessee was dismis¬ 
sed by the Appellate Assistant Commissioner on 
80-12-1942, and the further appeal to the Tribunal 
was dismissed on 27-7 1948. 
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[3] We have heard most elaborate and Jear. 
ned arguments by the Advocate General on 
behalf of the assessee. His contentions may be 
summarised as Mows: (l) The notification and 
the Regulation cannot apply retrospectively to 
this assessment on a plain reading of the terms 
of the two enactments, and (2) even if the Act 
and the Regulation can be so interpreted, the 
Governor has no power to give a retrospective 
effect either acting under s. 92 (l) or acting 
under s. 92 (2) Government of India Act. 
In our opinion these contentions are not fit to 
succeed in this case. It cannot be doubted 
that from the date of the notification under 
S. 92 (1), Finance Act of 1940 must apply to 
these proceedings. The assessment therefore, 
which was actually completed on 9-3-1941, was 
valid as on that date Finace Act of i94o was 
in force in the area in question. It is, therefore, 
unnecessary to consider the question so ably 
raised in the argument of the learned 
Advocate-General except to the extent about 
to be noticed. The learned Advocate-Gene- 
ral next contended that the notification in ques- 
tion is not expressed to be retrospective in the 
sense that it does not expressly declare that all 
assessment proceedings which have already be- 
gun (the proceedings in this ease began on 
20.4.1940) must be deemed to have validly begun, 
and draws attention as an illustration to Ordi¬ 
nance 45 of 1944 by which the Government of 
India expressly validated the notices which were 
issued under s. 22 (2). This Ordinance was 
passed to obviate the difficulties created by the 
case in 1945 I. T. R. 154 1 Which decided that 
such notices were invalid as they allowed the 

a P enod of less than 30 days within 
winch the return should be filed. But the short 
answer to this contention is that no liability to 
tax attached or attaches before the Finance Act 
of the relevant year is passed. Therefore, in the 

rr Q n CaSe ’,t liabili ^ t0 tax arosea t least on 
26.5-1940, and the proceedings thereafter were 

?” tlre: y. alld ;, In the3e circumstances the ques- 
tion whether the notification issued on that date 

could not be legally made retrospective does not 
arise for consideration. 

W It was then argued that even if this wa« 
so, the proceedings which were taken before the 

iDValid ' This contention is 
deaU with below. The alternative conten- 

tion of the learned Advocate General that the 

Governor acting under s. 92 (2) could not 

validly pass the Regulation to apply the provi 

sions of the Finance Act retrospectively 5 does 

not arise for decision in view of the opinion 

Vitu-) T? 2 A '!• R - 1945 Bom7 316 (317)- I L R 
ll94o) Bom. 432: (19451 T T p i ka n A ’ 
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expressed above. But, if it was necessary to come 
to a decision for the reasons given by us 
while disposing of Wise. J. c. No. 130 of 1944 
we would have held that the Governor had 
power to pass Regulation 1 of 1941 for the peace 
and good government of this area, and, there¬ 
fore, the provision in that Regulation that the 
Finance Act of 1940 shall be deemed to have 
come into force on the G 4-1940, would render 
the proceedings initiated in this case on 
20-4-1940 also valid. The learned Advocate 
General also contended that there was no proper 
notice issued in this case under s. 22 (l). But ai 
proper notice was admittedly issued under s 22 
(2) on 20-4-1940, and, in pursuance of that notice, 
the assessee cannot legitimately be allowed to 
raise the question cf the invalidity of the notice 
under s. 22 (1) w'hen a valid notice under S. 22 (2) 
has been issued and it is upon that notice that 
the return was filed by him. The object of the 
notice under s. 22 (l) is to give a general notice 
to the public so that they may be ready to file 
their returns within a certain time. The question 

i • * ^ ^ cases where 

no notice has ever been issued under s. 22 (2) 

of the Act, and the assessee has not filed anv 

return, but that question does not arise in the 
present case. 

[5] Lastiy, it was argued that the notice under 
S. 22 ( 2 ) itself must be taken to be invalid be¬ 
cause on that date the Finance Act of 1940 
had not been applied to this area. Assuming that 
this argument is correct, the assessee having 
appeared and filed the return and the assess 
ment having been completed after the Finance 
Act of 1940 had been applied to this area, the 
argument of the assessee is wholly untenable on 
general principles. Take as an illustration a ease 
where an execution is taken out against the 
judgment-debtor without the issue and service 
of a notice under 0 . 21 , r, 22 , Civil P. C. It 
has been held that the consequent sale of' his 
property is without jurisdiction. But where the 
judgmentdebtor appeared before the sale and 
raised objections which had been overruled, it has 
been repeatedly held that the sale cannot be held 

jY ltlWat jurisdl0ti011 by reason of the fact 
that the notice under 0 . 21 , R. 22 , Civil P fj 

ITf *u 0t vT d c Upon him -the reason being 
that the object of the notice is to give an nmn S 

tunity to the judgment-debtor to appea/and 

contest that the decree cannot be put into exeeu 
tion against him on the ground of limitation or 

amounfTn 11 ? 1 ^ “ Paid off the deCretaI 

amount m full or m part or for other valid 

reasons. For these reasons the answer to the 

question referred to us is in the affirmative. In 

the circumstances each party will bear his own 
costs m this Court. 
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Misc. J . C. No. 82 of 1944. 

[6] It was agreed before us that the answer 
to the question in this case must be the same as 
the answer the Court will give in M. J. C. 71 of 1944. 
The facts are entirely similar. For the reasons 
given while disposing of M. J. C. 71 of 1944 the 

answer to the question below is in the affirmative. 

“Whether the Notification dated 26-5 1940 read with 
theChota Nagpur Division and Santal Pargannas District 
Validating Regulation, 1941, issued by the Governor of 
Bihar is competent in law to validate the proceedings 
initiated and completed for the assessment of the appli¬ 
cant under the Indian Income tax Act, 1922, as amended 
by the Indian Income-tax Amendment Act, 1939, for 
the assessment year 1940-41.” 

[7] In the circumstances, each party will bear 
his own costs in this Court. 

Sinha J.— I agree. 

Das J.—I agree. 

v.r./d.h. Answer in the affirmative . 


A. I. R„ 
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Chatterji and Pande JJ. 

Budhan Mahton — Defendant—Appellant 
v. Ramanugrah Singh and another , Plain¬ 
tiffs and another , Defendant — Respondents. 

Appeal No. 9 of 1943, Decided on 15th March 1945, 
from original decree of Sub-Judge, Patna, D/-15th June 
1942. 

(a) Transfer of Property Act (1882), S. 107 — 
Lease must be executed by both parties — Patta 
signed by lessor and kabuliat signed by lessee — 
Patta must be signed by lessor and lessee to create 
valid lease. 

Where a lessor alone executes a patta and tbo lessee 
alone executes a kabuliat , no valid lease is created as 
the patta which creates the lease is not executed by 
both the lessor and the lesseo as required by S. 107. 
The two instruments cannot be regarded as one so as 
to create a valid lease satisfying the requirements of 
the section. Even assuming that the kabuliat creates 
a lease, as there arc two instruments namely, the patta 
by the lessor and the kabuliat by the lessee according 
to S. 107 both these instruments should bo signed by 
both the lessor and the lessee. [Paras 7 and 8] 

T. P. Act (’45) Chitaley, S. 107, N. 10 Pts. 3 and 4. 

(b) Transfer of Property Act (1882), S. 117_ 

Lease for collection of rent is not one for agri¬ 
cultural purposes. 

A thika lease for collection of rent is not a lease 
for agricultural purposes within the meaning of S. 117: 
(’44) 31 A. I. R. 1944 Pat. 87 (P.B.), Followed ; (’35) 
22 A. I. R. 1935 Pat, 508, Ref. [P ftrft 10] 

T. P. Act (’45) Chitaley, S. 117, N. 3 Pt. 10. 

(c) Transfer of Property Act (1882), S. 58 (d) 

— Zarpeshgi lease or mortgage — Thika lease — 
Possession of thikadar neither as security for re¬ 
payment of advance nor to continue after expiry 
of period of thika till repayment — Transaction 
held lease and not mortgage—Transfer of Pronertv 
Act (1882), S. 105. * y 

Where a thika patta did not contain a provision 
giving the thikadar the right to remain in possession 
after the expiry of the period of tlio thika until the 
repayment of the peshgi money or a provision suggest¬ 
ing that the possession of the thikadar was as security 
for the repayment of the advance made by him the 


patta cannot be regarded as Zarpeshgi amounting to 
a mortgage: (’23) 10 A. I. R. 1923 Pat. 122, Foil. 

[Paras 12 and 13] 

T. P. Act (’45) Chitaley, S. 58, N. 36 Pts. 3 to 5. 

(d) Lease — Invalid lease, effect of — Suit for 
ejectment — Lease by A to B and then to C — R 
continuing in possession after his lease — Suit by 
C against B for possession—C’s lease found invalid 
—C cannot succeed even though A supports C’& 
claim. 

Where A grants a lease to B and after its expiry 
to C and C, finding B in possession even after the 
expiry of his lease, sues B for possession, making A. 
also a party to the suit, C must succeed on his own 
title. If the lease to C is found invalid, C has no title 
and hence cannot succeed even though B is in posses¬ 
sion without any title. The mere fact that C’s claim 
is supported by A does not confer any title on C. 

[Para 19} 

(e) Suits Valuation Act (1887), S. 11—Inherent 
jurisdiction—Want of—Second appeal—Valuation 
of plaint and appeal amended in second appeal and 
deficit court-fee paid — Amended valuation found 
to be beyond jurisdiction of District Court, the first 
appellate Court—Appeal to High Court was treated 
as first appeal, ignoring the decree of the District 
Court as being without jurisdiction. 

A suit was valued at Rs. 2,929 and an appeal from 
the decree to the Distriot Judge was also valued at 
Rs. 2,929. A decree was passed by the latter Judge and 
in an appeal from the decree to the High Court, the 
stamp reporter found the value of the suit to be 
Rs. 7,679. The valuation was accepted and the value 
of the suit was amended as Rs. 7,679 and the deficit 
court-fee on plaint was paid. 

Held that the decision of the Distriot Judge being 
without jurisdiction should be ignored and the appeal 
to High Court should bo treated as a first appeal. 

[Para 1] 

N. K. Prasad No. J, P. Jha t H. P. Sinlia and 
Krishnadeva Prasad —for Appellant. 

Dasu Sinha , Khalccl Ahmed and R. S . Sinha— 
for Respondents. 

Chatterji J. — This appeal, which is by 
defendant 1, was originally presented as a second 
appeal from the decision of the learned District 
Judge of Patna confirming the decision of the 
learned Subordinate Judge, 2nd Court, Patna. 
The appeal wa9 valued at Rs. 2929-1-11 which 
was the value of the suit and also of the appeal 
before the District Judge. The stamp-reporter 
of this Court was of opinion that the suit as well 
as the appeal to this Court should have been 
valued at Rs. 7679-l-il. His report was accepted 
and the appeal was valued at Rs. 7679-1-11. The 
valuation of the suit was also similarly amended, 
and the plaintiffs.respondents paid the deficit 
court-fee on the plaint. The appeal was accord¬ 
ingly treated as a first appeal, ignoring the 
decision of the District Judge whioh must be 
deemed to have been passed without jurisdiction.! 

[ 2 ] The suit was brought by the plaintiffs for 
recovery of possession of 9 annas share of village 
Jalalpur Paindapur and for recovery of Rs. 
2279-1-H as mesne profits, or, in the alternative, 
as damages. The plaintiffs claimed title to the 
disputed 9 annas share under a thika lease dated 


1 1947 


13 ] 

for 

-B 

bv 

iiii 

ft, 

in 

be 

1 

rD 

tie 

» * 
cr 

IQ 

,5] 

Et 

03 

o3 

Dd 

St 

ed 

ct 

0 

Si 

jj 

be 

te 


Budhan Mahton y. Eamanugkah Singh (Chatterji J.) 


28-6-1940 granted to them by defendant 2 at an 
annual jama of Rs. 650 for the period from the 
beginning of 1348 to 1354 Fasli. The disputed 9 
annas share had previously been given by defen¬ 
dant 2 in zarpeshgi lease to defendant l under a 
patta dated 13-10 1939 for the period 1341 to 
1347 Fasli. The plaintiffs’ case was that the lease 
of defendant 1 came to an end in 1347 and be 
gave up possession of the disputed property, and 
that the plaintiffs came in possession under the 
lease dated 28-6-1940 granted to them by defen¬ 
dant 2, but subsequently as a result of a proceed¬ 
ing under S. 144, Criminal P. C„ defendant 1 
dispossessed the plaintiffs from the disputed 
property on 12-3-1941. As in the course of the 
proceeding under S. 144 defendant 1 claimed 
that Rs. 100 was still due to him from defen¬ 
dant 2 on account of the zarpeshgi money, the 
plaintiff's deposited the sum of rs. 100 in favour of 
defendant l under s. 83, T. P. Act, on 30-5-1941. 
The plaintiffs then brought the present suit on 
13-6-1941. 

[3] The suit was contested by defendant 1 
on the grounds, inter alia, that the plaintiffs never 
came in possession of the disputed property, that 
at the time of wasilbaqi on 28th Jeth' 1347 
defendant 2 demanded from defendant l Rs ioo 
more besides Rs. 108-13-3 due to him, that defen. 
dant 1 paid this amount to defendant 2 and was 
allowed to continue in possession of the dis¬ 
puted property, and that the plaintiffs acquired 
no valid title under their alleged lease. 

[4] Defendant 2 filed a written statement 
supporting the claim of the plaintiffs. 

[5] The learned Subordinate Judge who tried 
the suit held that the plaintiffs acquired a valid 
title to the disputed property under the lease 
dated 28.6-1940, and that defendant 1 had no 
right to remain in possession, his dues having 
been paid off. The Subordinate Judge accor- 
ding y decreed the suit in these terms: 

Plaintiffs are declared to be the thicadars of the 
property in question and they are to recover possession 

he In'uS nT ° f meSne profits t0 which they may 

ding?” d ascertained in a subsequent procee- 

[6] The first point argued by Mr. Nawal 
Kishore Prasad No. 1 is that the plaintiffs’ lease 
13 not valid inasmuch as it contravenes the 
lollowtng provision of s. 107 , T. P. Act: 

Where a lease of immoveable property is made hv 
a reg lst ered instrument, such J fc « “*de * 

there are more instruments than one each such in 
lt e r fc Shal1 be GXeCUted by both th * ^sor and the 

[7] The plaintiffs obtained a registered patta 

dated 28-6-1940 from defendant 2 and executed 
in favour of the latter a registered kabuliat 

n the same day. The patta was executed by 
defendant 2 alone, while the kabuliat was exe¬ 
cuted by -the plaintiffs only. The lease, of 
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course, was created by the patta, and this, 
instrument should have been executed by both 
the lessor and the lessee. This not having been' 
done, there is no valid lease created in view 1 
of the aforesaid provision of Section 107. 

[8] It is argued by Mr. Dasu Sinha on be- 
half of the plaintiffs respondents that as the 
patta was executed by defendant 2 and the 
kabuliat by the plaintiffs, theso two instruments 
must be treated as one, in which case the re. 
quirements of the aforesaid provision of s. 107 
must be taken to have been satisfied. I am 
unable to accept this contention. Even assum¬ 
es that the kabuliat may be regarded as an 
instrument creating the lease, there were un. 
doubtedly two instruments, namely, the patta 
and the kabuliat by which the lease was created 
and according to the aforesaid provision of s. 107’ 
both these instruments were required to be 
signed by both the lessor and the lessee 

AU [ t 9] * fc j s als ° contended by Mr. Dasu Sinha 
that the plaintiff s lease is an agricultural lease 
and, therefore by reason of s. 117, T. P. Act' 
this lease will be exempted from the operation 
of s. 107 of the Act. The contention that the 
lease is an agricultural lease is sought to be 
supported by the following recital in the patta 

Ex. 3 *, 

ion 18 ( b]ghas ,. ai g p kathas of khudkast land be- 
onga to me, the declarant in the said mauza The 

thikadars should themselves make arrangement for it« 

cultivation and send polished rice to me the declarant.” 

[10] It is said that the thikadars were given 
the right to cultivate the khudkast lands, and 
therefore, the lease was for agricultural purposes.’ 
But plaintiff 1 (p. w. D admitted in his evi. 
dence There is no khudkasht land in the 
tillage . The patta Ex. 3 itself recites “The 
thikadars will have no right of enhancing the 
rent of the khudkasht land.” The patta Ex. 3 
read as a whole, seems to be a thika lease for 
the coHection of rents. Such a lease has been 
held by a Full Bench of this Court in [Mahesh. 
wan Prasad v. Manrajo Kuerl 23 Pat. 1S5 1 to 
be a lease not for agricultural purposes. Mr. 
Dasu Sinha relies on the decision of this Court 
in [Sri Ram Chandra Naik v. Ajodhya Singh] 

15 Pat.jS' in which a lease which was for collec¬ 
tion of agricultural rents and also gave the lessee 
the right to cultivate lands was held to be an 
agricultural lease governed by the Tenancy Act- 

but this was considered in the said subsequent 
Jb ull Bench case. 

.. ™ “. i ? I furth ? su 8 g ested by Mr. Dasu Sinha 
that the thika patta Ex. 3 is really not a lease 

but a mortgage. The dis tinction between a zar- 

\l2l. C.V^pi 1944 ”^’ 6 7 8 ^ 9 > : 23 Pat TsF:: 

2 i58 3 LC. 2 399 L E ' 1935 Pat ' 508 (511) : 15 Pat - 8 : 
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peshgi which amounts to a lease and a zarpeshgi 
which amounts to a mortgage was pointed out 
by Dawsan-Miller, C. J. sitting with Mullick J., 
in [Kesho Prasad Singh v. Chandrika Prasad 
Singh] 2 rat. 217 3 in the following words : 

“In a zarpeshgi lease properly so called there is 
an advance to the lessor in consideration of which the 
lessee is given possession of the land for a term during 
which he recoups himself for the sum advanced and 
interest out of the profits of the land of which he is put 
in possession. There is no question of redemption upon 
paying off an advance. The lease terminates at the 
expiration of the term and the lessor may re-enter as 
on the termination of any other tease. The re-entry 
does not depend upon the repayment of the advance 
nor can the property be held after the determination of 
the lease to secure repayment as there i3 nothing to 
repay. The transaction i3 really one in which rent is 
paid in a lump sum in advance instead of by instal¬ 
ments during the term. Where, however, the interest 
created in the lessee continues after the expiration of 
the term until the advance which is essentially a loan 
and notan advance of rent, is repaid, the transaction, 
in my opinion, has the essential characteristics of a mort¬ 
gage.” 

[12] In the present case there is no provi¬ 
sion in the thika patta Ex. 3 which gives the 
thikadar the right to remain in possession after 
the expiry of the period of the thika until the 
repayment of the peshgi money. On the con. 
|trary, the patta Ex. 3 recites: 

“ the remaining peshgi money whioh will be found 
due in the final year will be set off towards the rent in 
the final year and the said mauza will come in my sir 
possession. ’* 

[13] Nor is there any provision in this patta 
to suggest that the thikadar was to remain in 
possession of the property as security for repay¬ 
ment of the advance made by him. In the cir¬ 
cumstances, this thika patta cannot be regarded 
as a mortgage. 

[14] Lastly, it is urged by Mr. Dasu Sinha 
that even though the patta Ex. 3 may not create 
a valid lease, the lease may bo operative as a 
lease for one year, inasmuch as it was accompanied 
by delivery of possession. According to S. 107, 
T. P. Act, a lease for one year may be made 
“either by a registered instrument or by oral agree¬ 
ment accompanied by delivery of possession. ” 
The argument of Mr. Dasu Sinha cannot succeed, 
unless it be held that the lease was created 
by oral agreement accompanied by delivery of 
possession. The plaintiffs never made out a case 
that the lease was created by an oral agreement. 
Their definite case was that the lease was created 
by the registered patta Ex. 3. 

[16] Even assuming that the plaintiffs may 
be allowed to make out a case that the loase was 
created by an oral agreement, it must bo proved 
that it was accompanied by delivery of posses¬ 
sion. On the question of possession, the learned 
Subordinate Judge appears to ha ve accepted 

3. (’23) 10 A. I, R. 1923 Pat. 122 (128) : 2 Pat 217 • 
68 I. C. 394. ' 


the plaintiffs’ case, though he does not give a 

clear and definite finding, because he says: 

“ But if the question of possession and dispossession 
of the plaintiffs is to be decided, I see no reason to dis¬ 
believe their case. ” 

[16] It seems to me that the evidence adduc¬ 
ed by the plaintiffs to prove that they were put 
in possession is not convincing. The evidence of 
plaintiff l (P. w. l) is that he came in possession 
of the property on 5th or 6th Asarh 1347. The thika 
patta Ex. 3 is dated 28-6 1940 which corresponds 
to 9th Asarh 1347. Admittedly there was a 
proceeding under S. 144 as a result of which 
defendant 1 is said to have dispossessed the 
plaintiffs on 12 8-1941. Defendant 1, who had 
admittedly the zarpeshgi lease of the property 
up to 1347, claimed to have continued in posses¬ 
sion with the result that there was a proceeding 
under S. 144. The plaintiffs’ evidence is that 
defendant 1 gave up possession on the expiry of 
the lease. If defendant 1 had aotually given up 
possession, defendant 2 would have been expect¬ 
ed to take back the patta of defendant 1 from 
him. But this patta Ex. A remained with defen¬ 
dant 1 and was produced by him in Court, 
The explanation given by defendant 2 is that 
defendant 1 told him that the patta was missing. 
The learned Subordinate Judge thinks that: 

“ tho retention of the Patta (Ex. A) by defendant 1 
was a clever device on his part in order to put pressure 
on defendant 2 to reduce the jama, and to dissuade any 
body else from taking thicca of the property in question 
against his wishes.** 

[17] If that is so, it does not seem likely that 
defendant 1 would quietly give up possession of 
the property. Considering the evidence and the 
circumstances, I am not convinced that the 
plaintiffs were put in possession of the property. 
Consequently, the plaintiffs cannot olaim to have 
acquired a valid oral lease for one year. 

[18] It follows that the plaintiffs acquired no 
valid title under the lease said to have been 
granted by defendant 2. 

[19] It is argued that the plaintiffs* claim i9 
supported by the lessor defendant 2, and defen¬ 
dant 1 being in possession without any title, 
the plaintiffs are entitled to recover possession 
from him. If the plaintiffs have not got any 
valid lease from defendant 9, the plaintiffs have 
got no title, and the mere fact that their olaim 
is supported by defendant 2, does not confer on 
them any title. The defendant 1 may be in 
possession without any title, but the plaintiffs, 
in order that they may eject defendant 1, must 
prove their own title. 

[ 20 ] In the view I take, it is unnecessary to deal 
with the second point raised by Mr. Nawal Ki- 
shore Prasad No. l, namely, that defendant 1 was 
allowed to continue in possession, beoause ho 
advanced Rs. loo to defendant 2 , However, as 



u 


vei 


m 

)§ 


1947 


k 


Hi 


nb 

Dtli 

a 


fe 

til 

rt 

3» 

H 

W 

oi 

DP 


Offl 

CD- 

lit 

ht 


IS 

3/ 

is 


.jl 

o! 

il8 

I* 

»• 

r« 


the point has been argued, it is better that I 
should record my finding. The evidence of defen¬ 
dant 1 is that at the time of the final wasilbaqi 
in Jeth 1317 defendant 2 demanded from him 
K9. 100, more besides the amount due on account 
of the peshgi money, and that he paid the addi. 
tional sum of Rs. 100. Admittedly, two sets of 
accounts were prepared at the time, one of which 
was signed by defendant 1 and kept by defen. 
dant 2 , and the other signed by defendant 2, aud 
kept by defendant l. In the account Ex. B pro¬ 
duced by defendant 1 there is an entry that 
Rs. 100 were paid besides rs. 108-13-3 which was the 
amount due to defendant 2 on account of the 
peshgi money. In other words, the account Ex. 
B shows that the total amount paid to defendant 
2 was Rs. 203-13-3. But the corresponding account 
Ex. 1 signed by defendant 1 and kept by defen 
dant 2l and produced by the latter in Court shows 

, tbe amount paid was Rs. 108-13-3. The 
earned Subordinate Judge has found that in 
the account Ex. B Rs. 103-13-3 has been altered 
to rs. 208-13-3. There is no satisfactory explana¬ 
tion offered by defendant 2 as to why in account 
Ex. 1 signed by him the amount entered was 
Rs 103-13-3 and not Rs. 203-13-3. This fact by it- 
self is sufficient to show that there must have 
been an interpolation in the entry in the account 
Ex. B which shows that the amount paid was 
Rs. 203-13-3. The learned Subordinate Judge has 
given other reasons also for disbelieving the evi 
deuce of defendant 1 that he paid Rs. ioo more 
to defendant 2 . I have no reason to differ from 
the view taken by the Subordinate Judge 

In th ? u reSuU ' 1 would al *ow the appeal 

I wn?r iSS , 6 SUit l but - infche circumstances, 
i would make no order as to costs. 

[ 22 ] It should be noted that the decree passed 

t'J*?,'“■™?. ■>**'«! Me* i. tb. .ppJSS 

was filed in his Court should be set aside as 
being passed without jurisdiction. 

Pande J.— I agree. 

R./d.h. Appeal allowed. 

A. I. R, ( 3 $) 19^7 Patna 81 [C. N. 31 ] 

Reuben J. 

The Governor General in Council — Peti 
tioner ^ Amilal and others-Opposite party. 

.1 »'«»*■=. - 

>ng not denying plaintiffs “ h ‘ S ? lead ' 

notice—Defendant will not u f due serviCfc of 

to adduce evid^eTo ^o 0 wTh b at eq sToh^ e 
complied with. al t> ' 80 has not been 

«« and 

tions, it Wbws that ml g ■ n ° l , m P licati ons or excep- 

my m lV 9HestI0Q ° f waiviDg notice UQd - 
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S. SO, cannot arise. The correct proposition is that 
where the defendant does not in his pleading deny the 
plaintiff s plea of due service of the notice under S. 80 
the defendant will not subsequently be allowed to 
adduce evidence to show that the provisions of S 80 
have not been complied with. Where, however, the’ de¬ 
fendants do not rely upon any evidence which they have 

L°“ l be 1 ' eC0 , rd but r f y only upon 110tice itself, 
Vhich has been put upon the record by the plaintiffs 

the Couit, having the notice before it cannot, if that 

notice shows that the requirements of the section have 

not been complied with, ignore this fact for, under the 

provisions of S. 80, unless the necessary notice has been 

^ ys -- th .f C °/ Ut ha e n ° i llri3<liotion to entertain 
th -fi 1 ’ 4heref ° re ’ the c om't finds non-compliance 

with thrs section, whether the point has been rafsed by 
the defendants or not, the Court must refuse to entertain 
the suit: ('27) 14 A. I. R. 1927 P. C. 176 and f '4 

^3^ Pat - 517 ’ Rd 21 A L R - 4934 

Pat.Rol, Expl. [Paras G aD( , 7J 

(’44) Chitaley S. 80, N. 15. 

< b) C ‘ vil P -'C. (MM), s. 80 _ It is not necessary 
that notice should mention exact style under which 

^ ant ls t0 be impleaded — It is sufficient if it 
is clear against whom suit is to be filed. 

Section 80, lays down in distinct terms tbe content- 
of the notice required by it, namely the cause of action 

daims r' ° f i ^ 11 kinti£f an<1 the rolief wfaioh he 
claims. It is not necessary that the notice should 

mention the exact style under which tbe defendant is to 

be impleaded. It is sufficient if it is clear against ! 

the CeV S 1^ filed aQd ’ iQ the Ca3e of a ° suit a "a-inst 
the Centra Government, this notice is to be delivered fn 

m h efcat ‘b 0 f °^ ce of , the Secretary to that Government 
V b® a0t *f. 1 st ? le UQ der which the defendant is to be 
described is necessarily determined by the provisions of 

c. p. c_ CPara8] 

(’44) Chitaley S. 80, N. 13. 

(c) Civil P. C. (1908), S. 80 — Notice „ 

i. . j - ^ firm ’s name — Suit in nam^ol 

individual members Plaint stating due serv^e o 
notice - Plea not denied by defendant n/f ?a 

cannot deny due service on allegation that 
not know existence of firm. g that he dld 

A notice was given by a member of a firm in ih o 
firm s name but the suit was filed in ih* Dfm f the 

tt£ t “ 1 ” 1 “• *•«■»> k EtE“ 
4'i‘SS T“:i >» 

«4 7 ' “ (■«>»V m/Af Z‘l 

C. P. C.- [ para 9] 

(’44) Chitaley, S. 80, N. 13. 

(d) Railways Act (1890), S 72 

under risk notes A and B — Railwav 0 ^ s . , g nr nent 

is not liable in absence of finding oi miTcn^ 311011 
part of railway servants Whft i mis . conduct on 
conduct stated. "“ What con stitutes mis- 

an77fteStaTo'tSn ^ ^ aMer risk notes A 

on'Th^parfo 0 f n th°e nCer r ed '^^ it0hn ° Ut: ^^tot^slondnot 
gence. It \s .“S S'.S.tSS 
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and is the intentional doing of something which the 
doer knows to be wrong, or which he does recklessly not 
caring what the result may be. [Para 10] 

(e) Civil P. C. (1908), S. 34 —Interest for period 
prior to date;of suit—Suit against Railway Adminis¬ 
tration for damages—Interest prior to filing of suit 
cannot be granted. 

Interest for the period prior to the date of the suit 
may be awarded only if there is an agreement for the 
payment of interest at a fixed rate, or interest is paya¬ 
ble by the usage of trade having the force of law, or 
under the provisions of any substantive law entitling the 
plaintiff to recover interest. Hence in a suit for damages 
against Railway Administration interest for period prior 
to the filing of the suit cannot be granted. (’38) 25 
A. I. Ii. 1938 P. C. G7, Bel. on. [Para 12] 

Q p Q' _ 

(’44) Cbitaley, S. 34, N. 6. 

S. N. Bose and N. C. Ghosh — for Petitioner. 

A. N. Ball — for Opposite party. 

Order.—This is a petition in revision by the 
defendants against a decision of the Subordi¬ 
nate Judge, Dhanbad exercising Small Cause 
Court powers decreeing a suit for damages on 
account of shortage in a consignment of ghee 
consigned by the plaintiffs opposite party. 

[2] The circumstances leading to the suit are 
as follows: 11 tins of ghee weighing 5 maunds 
and 10 seers were consigned under invoice No. 5 
on 14-10-43 at Teghra on 0. & T. Railway for 
conveyance to Kumardubi station on the E. I. 
Railway for delivery to the plaintiffs, who were 
the owners and the endorsee consignees. The 
consignment was delivered at Kumardubi on 
2-11-’43. According to the plaintiffs* case 5 or 
the ll tins were received open and there •was a 
shortage of 1 maund 34 seers of ghee. The claim 
for damages was based on an allegation of wil¬ 
ful negligence, default, misconduct and lack of 
care on the part of the railway administration. 
The consignment was sent under risk notes A 
and B. Separate written statements were filed 
on behalf of the two railway administrations 
concerned but a common defence was taken. 
Liability was denied on the allegation that 
there was no negligence, wilful or otherwise, 
on the part of the railways concerned and no 
misconduct. At the hearing, for the first time, 
it was contended that the provisions of s. 80, 
Civil P. C. had not been complied with and so 
the suit was incompetent. On the facts the 
Subordinate Judge held that the shortage was 
due to misconduct on the part of the railway 
servants. On the point of law, he held that, 
although the notice under s. 80 was not 
good and valid, the defendants could not be 
allowed to take the objection at a time when it 
was no longer open to the plaintiffs to servo 
notice in due compliance with the section and 
institute a fresh suit. 

[3l Three points have been argued before 
me. The first is that, S. 80, Civil P. C. not 
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having been complied with this suit was not 
maintainable. The second is that the finding of 
misconduct is speculative and not based on 
evidence and the third is that the Subordinate 
Judge erred in law in granting interest prior to 
the institution of the suit. 

[ 4 ] Section 80 of the Code of Civil Procedure 
provides: 

“No suit shall be instituted against the Crown. 

until the expiration of two months next after notice 
in writing has been delivered to or left at the office 
of (a) in the case of a suit against the Central Govern. 

ment, a Secretary to that Government;.. 

stating the cause of action, the name, description and 
place of residence of the plaintiff and the relief which 
he claims; and the plaint shall contain a statement 
that such notice has been so delivered or left”. 

The validity of the notice in the present case 
is challenged on two grounds. Firstly, that it is 
addressed to “the Secretary Central Govern, 
ment” instead of the defendants, who according 
to clause (a) of s. 79, of the Act is “the Governor- 
General in Council” and secondly, that whereas 
there are three plaintiffs in the suit, namely, 
Amilal Marwari, Kundanlal Marwari and Matilal 
Marwari, the notice was given by the plaintiff 
Amilal in the name and style of Manikchand 
Amilal which is an unregistered firm. On behalf 
of the opposite party, Mr. A. N. Lall strenu- 
ously contended that, the defendants not having 
denied in their written statement the plea in the 
plaint that notices under s. 80, had been duly 
served, cannot be permitted at this stage to raise 
this objection. For this proposition he relies on 
the authority of Ramnarain Prasad v. Ram- 
krishun Prasad A. I. R. 1934 Pat. 854. 1 

[5] The question appears to me to be conclu- 

ded by the decision of their Lordships of the Judi- 
cial Committee in Bhagchand Dagadusa v. Secy, 
of State, 54 I. A. 33S“ in which their Lordships 
observe: I 

"On tho other hand, the view which has been taken 
in the other High Courts may be shortly summariied 
thus. Tho argument that a statutory provision as to 
procedure is subject to some exception of cases, where 
hardship or oven irremediable harm might be caused, 
if it were striotly applied might bo used with equal 
cogency in connection with a code fixing the admissi¬ 
bility of evidonco or with a limitation section, recogni¬ 
zing rights but barring remedies. For this however, 
there is no authority. The Act, albeit a Procedure Code, 
must bo read in accordance with the natural moaning 
of its words. Section 80 is express, explicit and manda¬ 
tory, and it admits of no implications or exceptions. A 
suit in which (intor alia) an injunction is prayed is still 
a suit, within the words of tho section, and to read any . 
qualification into it is an encroachment on the func¬ 
tion of legislation. Considering how long these and 
similar words have been read throughout most of the 
Courts in India in their literal sense, it is reasonable to 
suppose that tho seotion has not been found to work 
injustice, but, if this is not so, it is a matter to be 
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1. (’34) 21 A. 1.11. 1934 Put. 334: 150 I. C. 590. 

2. (’27) 14 A. I. R. 1927 1\ C. 176: 51 Bom. 725: 5« 
I. A. 338: 104 I. C. 257 (P. O.). 









U. 194,7 


.3 ns 

¥■ 
:d Q 

lias 

iors-; 

aksi 


HIM. 

r/ * 

?fis 

!3D. 


Hilt* 

ici 

& 


J53 


c» 


i! 


cE- 

not 


lelv, 

*; 

0 

ib- 

er.' 

ril; 

1 * 


;C3 

iC* 

£ 'j 


% 

# 

\0 

0 

V 

$ 

i 

$ 

y 

v 

•9 
>■ 


s 

if 

i 

I 


rectified by an amending Act. Their Lordships think 
that this reasoning is right”. 

[G] It may be noted that in that case no inde¬ 
pendent ground of defence had been raised in 
the written statement that the provisions of 
S. 80 had not been complied with. The provi¬ 
sions of this section being express, explicit and 
mandatory and admitting of no implications or 
exceptions, it follows that the question of waiv¬ 
ing notice under S. 80 cannot arise, and in [Sec¬ 
retary of State v. Sagarmal Marwari] A. 1 . p. 
.1941 pat. 517 3 it was held that the defendant was 
righly permitted to raise this defence for the first 
time at the hearing, when more than 2 years 
had elapsed from the cause of action and a fresh 
suit would be time barred. Their Lordships ex¬ 
plained at page 518 the effect of a failure to 
raise the point in the pleadings : 

./'H co “ ceded th at where the applicability of 

tbe section depends upon proof of certain facts and the 

Secretai-y of s t a te does not deny the facts alleged in 

the plaint then he would under the ordinary rule of 

proo? ofLose (acts! 0 ^ ° bieCti ° n t0 the 

felf and re |,i h i -i CtS *7 ad “‘ tted ^ tbe ' plaintiff him-' 

st . -‘ l3 U £ dcr the ex P re33 Provisions of the 

statute albiet in a Procedure Code, I do not see how 

any question of waiver arises”. 

,, C7 i ^ght of this observation that 

the decision in [Ramnarain Prasad v. Ramki 

shun Prasad] a. I. r. 1934 Pat. 354 1 must be con- 

mdered. To my mind, it is not an authority 

that the defendants can waive the notice which 

S. 80 of the Code of Civil Procedure requires to 

• 6 ^ P ° n them ’ Tlle correot proposition 
is that, where the defendant does not in his 

P eadmg deny the plaintiff’s plea of due service 
of the notice under s. 80 , the defendant will not 
subsequent y be allowed to adduce evidence to 
show that the provisions of s. 80 have not been 
complied with. In the present case, however 
the defendants do not rely upon any evidence 
which they have brought on the record- they 
rely only upon notice itself, which has been nut 
upon the record by the plaintiffs. The Court 
havmg the notice before it, cannot, if that notice’ 
shows that the requirements of the section have 
not been complied with, ignore this fact for 
'under the provisions of s. 80 , unless the neces¬ 
sary notice has been duly served the Court has 
no jurisdiction to entertain the suit. If there 
fore, the Court finds non-compliance with S 
section, whether the point has been raised by the 

” r 1 ' a * court »" si *»«- 

MAS regards the first ground on which the 

therm s “ft iS ChalleDge<3 ’ 1 d ° not think 
dew. a °y substance in it. The section lays 
d_own i n distinct terms, the contents of ih * notice 

\ IT A ' 1 B ’ 1941 Pat ’ 517: 20 Pat. 394: 195 
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required by ifc, namely the cause of action, the 
particulars of the plaintiff and the relief which 
he claims. It is not necessary that the notice 
should mention the exact style under which the 
defendant is to be impleaded. It is sufficient if 
it is clear against whom the suit is to be filed and, 
m the case of a suit against the Central Govern¬ 
ment, this notice is to be delivered to or left at 
the office of the Secretary to that Government. 
The actual style under which the defendant is to 
be described is necessarily determined by tbe 
provisions of S. 79. 

[9] In support of the second ground, Mr. Bose 
relics on [Government of Madras v. Vellayan 
Chettiar] A. I. R. 1944 Mad. 5 #4 4 in which it was 
held that, when the notice under s. 80 had been 
given by only one of tbe two plaintiffs, tbe pro. 
visions of S. SO bad not been complied with. That 
was a case in which tbe plaintiffs were the pro- 
prietors of a village suing to set a=ide a decision 
of a Survey Officer under the Madras Survey and 
Boundaries Act, 1923. In the present ease we are 
concerned with a joint family firm carrying on 
a business under the name and style of Manik 
Chand Amilal, and the notice was given over the 
signature of plaintiff Amilal signing on behalf of 
this firm. A similar objection was raised in 
[Secretary of State v. Sagarmal Marwari] 

A. I. R. 1941 pat. 517 3 where notice was 
given in the name of the joint family firm 
Deokarndas Ganpat Ram hut the suit, as finally 
constituted, was brought in the names of the 
individual members, including the plaintiffs 
Sagarmal and Bansidhar. The objection that the 
provisions of s. 80 had not been complied with 
was overruled by their Lordships, holding that 
the name of the firm m which the plaintiffs carried 
on their business was known to the Secretary of 
State. The plaint in this case contains an allega I 
tion under s 80 that notices under that section 
have been dffiy served. This plea was not denied 
m the written statement, and the defendants 
canno now be permitted to deny due service on 
the allegation of fact that they did not know 
of the existence of this firm of which the plaintiffs, 

are toe members. This point, therefore, must be 
decided against the petitioners. 

. [10] As regards toe second point. Mr. Bose 
rightly contends that, as the consignment was 
made under risk notes A and B, there is no liabi. 
lty on the part of the railway administrations 

mrt nTth ™ ^° Ut & finding ° f misconduc t on toe 
part of the railway servants. The onus of proving 

court - S th ® party alle 8 iB g it- What 

constitutes misconduct was considered in [M. & S. 

’ y ~ 0o - Btd. v. Sun darjee Kalidasl 60 cal. 996 s 

4 263^18 31 I.c'. 37?; 1944 Mad ’ 544:I ’ L ’ E ^ 1945 ) Mad. 

S. (’33)20 A.I.R. 1933 Cal.742:60 Cal. 996:147 I.C.752 
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where Guha J. held that knowledge on the 
part of the railway administration or of their 
servants that an act was likely to cause injury is 
not sufficient, but it must be shown that the 
servants were actually responsible for the guilt 
or wrongful act. Misconduct is not necessarily 
established by proving even culpable negligence. 

It is something opposed to accident or negligence, 
and is the intentional doing of something which 
the doer knows to be wrong, or which he does 
recklessly not caring what the result may be. 

[ll] The facts as found by the Subordinate 
Judge in the present case are as follows: The 
consignment was made in unpacked tins and was 
therefore noted iit the risk note as “liable to 
damage, wastage, leakage in transit,” but there 
is nothing to show that the soldering was old and 
weak. The Judge did not accept that the solder¬ 
ing was old and weak, or that the tins were 
themselves old at the time when (14 10 1943) the 
consignment was booked. The tins were in good 
condition at Teghra. From Teghra the goods went 
to Mokameh Ghat on the 0. T. Railway section, 
where one tin was found to be open and two 
were found to be leaking from the joints of the 
mouth. The note made by the railway autho¬ 
rities at Mokameh Ghat was to the effect that the 
tins were old and that mouth of one tin was 
open and 2 tins were leaking from the mouth 
joints. The Judge did not accept this. The goods 
were received at Mokameh Ghat by D. w. 2, the 
Transhipment Clerk of the 0. T. Railway, on 
25-10-1943. They wore made over to D. w. 3 the 
Transhipment Clerk, E. I. Railway, at Mokameh 
Ghat. The goods were loaded by him on the 
23-10-1943. During these three days the consign¬ 
ment was in a goods-shed, which was the joint 
goods-shed of the two railways, and is accessible 
to the Railway clerks and staff. According to 
this witness 1 tin was open at the mouth and 3 
were leaking at tho base. From Mokameh Ghat 
the consignment was brought to Mokameh Junc¬ 
tion where goods are sorted for transhipment. 
The distance between Mokameh Ghat and 
Mokameh Junction is very short, without any 
intervening station. Tho consignment arrived at 
about 11 A. M. 29th October and on examination it 
was found that 3 tins were completely opened at 
the mouth -and empty and that 2 other tins 
were open at the mouth and |-th empty. It is 

from this fact that the Judge infers misconduct, 
saying 

“At Mokameh Ghat tho evidenco is that one of tho 
tins only was open at tho mouth. By the time it reaches 
Mokameh Junction a very short distance no less than 
5 tins got its mouth open. It will be really surprising 
that in such a short distance such things could occur 
especially in relation to the ghee consignment which is 
least likely to ferment and force out tho lid at tho 
mouth or the soldering joining tho same.” 


V. VlSHESHWAR LAL 
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I am unable to say that, in the circumstances, 
this was not a proper inference to draw. 

[12] The third point raised by Mr. Bose is 
sound and must be accepted. In [Bengal Nagpur 
Railway Co. Ltd. v. Ruttanji Ramji] A. I. h. 
1938 P. C. 67,° their Lordships of the Privy 
Council pointed out that interest for the period 
prior to the date of the suit may be awarded 
only if there is an agreement for the payment of 
interest at a fixed rate, or interest is payable by 
the usage of trade having the force of law, or 
under the provision of any substantive law 
entitling the plaintiff to recover interest. On the 
above grounds I would modify the decree of the 
Subordinate Judge by disallowing the claim for 
interest prior to the filing of the suit. As the 1 
petitioners have substantially failed, the opposite 
party will get costs : hearing fee, one gold 
mohur. 

d.s./d.h. Decree modified . 




i 


6. (’38) 25 A. I. R. 1938 P. C. 67 : I.L.R. (1938) 2 Cal. 
72 : 32 S. L.R. 374 : 65 I.A. 66 : 173 I.C. 15 (P. C.). 
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Ray J. 


Governor-General in Council — Petitioner 
v. Vishcshivar Lai—Opposite party. 

Civil Rev. No. 602 of 1945, De’d on 26-4-1946, from 
order of Sin. C.C. Judge, Raghunathpur, D/-27-4-1945. 

(a) Civil P. C. (1908), S. 115—Finding of fact- 
interference with. 


The High Court in revision will not interfere with 
the findings of fact of tho lower Court. [Para 5] 

C.P.C. — (’44) Chitalcy S. 115, N. 2, pt. 5. 


(b) Railways Act (1890), S. 72—Risk Notes A and 
B—Rice bags consigned through railway under 
Risk Notes A and B placed in wagon properly 
sealed and rivetted—Seals and rivets found intact 
at destination but some bags found torn and con¬ 
tents pilferred—Loss must be taken to have arisen 
through misconduct on part of Railway servants. 

Whero the rice bags consigned through the railway 
under Risk Notes A and B were placed in the middle 
of tho wagon which was properly sealed and rivetted 
but at destination some of the bags were found torn 
and tlieir contents pilferred, the fact that the seals and 
rivets were found intact and the bags were also found 
in the middle of the wagon would preclude the theory 
of pilferage. It could only be achieved through railway 
servants who could replace the seals and rivets intact 
aftor having stolen tho goods and tho loss must betaken 
to have arisen through misconduot on the part of the 
Railway Administration sorvants. [Para 3] 


(c) Railways Act (1890), S. 72—Railway’s respon¬ 
sibility as bailee—Modification of by Risk Notes A 
and B—Extent of—Risk Notes do not relieve Railway 
of responsibility for loss or damage—Onus lies on 
Railway to show that negligence of their servants 
did not cause loss. 


Tho responsibility of tho Railway Administration as 
a baileo is modified by tho Risk Notes A and B to the 
extent that tho liability arises only upon misoonduct of 
tho Railway Administration’s servants. The risk note 
A or B or both conjointly do not relieve the Railway 
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of their responsibilities for loss or damage of the con¬ 
signments : 14 A. I. R. 1927 All. 371 and 15 4 I R 
1928 Lab 166, Bel. on. [Paras 7 and 16] 

The Railway being in possession and control of the 
goods, the onus lies on them to show that the neMi- 
genceof their servants did not cause the loss. (1915) 

J3 5- 73 j 14 £■, 1 R 1927 Tat. 193 and 8 A. I. K. 
1921 Bom. 443, Bel. on. [Para 161 

(d) Railways Act (1890), Ss.72 and 76-Risk Note 
*> proviso—Non-delivery and pilferage—Railway 
administration’s liability—Burden of proof—Effect 
of proviso. 

The burden of proof as defined in S. 76, is modified 
by the proviso to Risk Note B to the extent that in the 
two cases of non-delivery and pilferage, the Railway 4d- 

? a , Ve tbe bu ^e„ to disclose to The eon- 
oDor about the dealings of the consignment throughout 

mLonSS'lL 1111 d , e ' iVery - Ifi '«>« this disclosure no 
rnlv iw - tbe railwa J servants is inferable, then 
dne c ? nsi ? nor w ‘» have to prove that his loss was 

due to such misconduct. [Part 7] 
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full'dlclo-nre^f. y ,u dmin,Stl ' ati0n fails to mal;e a 
durinEthe tim f >° W the consi 8 nment "’as dealt with 
consignor ii (''.i W ? S m lts possession or control, the 
adverse to '? ! ln infereDCe in R is favour, and 

^wtnT^3£ftS; TkL- "'g;;; 

part of tliGlisiJwfi A % * care and skill on the 
thing unforeseeif ! n 1 sfcra 1 ^ or its servants some- 

to culnable nnoii 8 ^ happen ; it cannot be attributed 

servants 21 J®SP C ® ™ misconduct of the railway 

w. A. 1. R. 1934 Cal. 151, Bel. on. [Para. 17] 


B-MteScV A Me (189 ° ) ’ ^ 72 ,- Risk N ° tes Aand 

tion « ^cs- 

by P--n g 

accident and negl gen Ce a 'nd is °, pposed t0 

something which i th intent, °nal doing of 

duct of the Railwn^ c * onauct * Inless the con- 

conduct cannot be “ nbusine sslike, mis- 

>u judgment) it U not Tease oTnelu * be ™ S e " ed 

-like or 

of a charaTteTwhich ^f^u 7 ^ b ?" 
volves a determination of the question 0 V lsco . nd ? c | t in ' 

aw and it cannot thecefore be a l ‘ “ prlncipl(:s of 

fact. 24 A. I. R 1937 P n / oqo* a 9 uestl °n of 

Pat 9 *r r?J ' ^ < Pat. 289 and 17 A. I. R iqqn 
c P C rZ : r^ law a diSCHSSed - Para 141 

72 - ’*«* Note B, 

Pr u V nd°7, Pr ° CedUre 10 be'^owS'ndS ^ 
Oeltr^^piK^^thel T * “ the ^ * "on- 

tion on the part of thf th q 8 ds cons, Sned the obliga- 
of their dea^ug °U h h e h 1W l t0 disclose < b * nature 

‘heir control arises imriV? , 80D ! e ? t while under 
‘° ‘he stage of litigation If the 7 a ” d ' S Dot P° s ‘P°ned, 

fied, recourse to*iDourt'o kw ° nS1 P° r , is not s atis- 
railway should submit their evid" CODt o m P iated and the 

I?‘he consignor be not eVen t Ce firEt at tbe tria '' 

disclosure made, be should =av m ° ^ llsded witl > ‘he 

obUga e tion e o h f e the e Ad The 


consignor, so far as endorsed by the Court before 

, ir _ caSG 15 cJosttl * The consignor may thereafter 
choose to adduce further evidence or may rely 

upon any inference as to misconduct whether dc- 
dueiblc horn the materials adduced by the Railway or 
whether dtducible from the breach of tbe contractual 

obligation of disclosure on the part- of the Railway or 

\yhetbcr on the ground that the Railway has exposed 
it?e,f to the presumption under S. 114 (g), Evidence 
Act on the ground of advei.se inference against the 
Railway. 24 A. I. R. 1937 P. C. 152, Bel. on. 

o v rv 7 - [Paras IS and 19] 

<b. N. Lose and A. C. Ghosh —for Petitioners. 

S. C. Mccumdar —for Opposite party. 


Order— The question involved in this revision 
is whether the petitioner, who is defendant in 
the suit, is liable to pay damages amounting to 
Its. 75/- flowing from loss of goods, in course of 
transit through the defendant's railways consign- 
ed by the plaintiff under risk notes, A and B. 
The plaintiff based his cause of action on the 
following allegations, namely, that a consignment 
ot rice was booked from Nirmali, a railway 
station on the 0. T. Eailway through E. I and 

E. N. Railways to Joychandi Pahar, a station on 
the last railway line, under invoice No. 10 of 10 . 9.43 
At the delivery two bags out of the consignment 
consisting of 109 bags were found torn and parts 
of the contents pilferred resulting in a shortage 
ot 2 maunds and 20 seers as found on re-weigh, 
ment The shortage was, it was claimed, due 
to pilferage owing to the misconduct on the part 
of the railway administration concerned and 

a„eir pl r 3 -i Tbe act ° £ ne g li § enc6 > it was 

alleged m the plaint, consisted in failure on the 
part of the railway employees to observe the 
railway standing orders in connection with 

seSrlfmf 8 an T St0 , rage tbMeof as weI1 as 

with ro 11 In slaor t. they w r ere charged 

with reckless disregard of duty in not takiu* 

reasonable precaution .against possible damage 

net the 1 X' f" agS { '° £ tiCe Wei ' G f ° Und Stacke ° d 

near the flap doors of the wagon which were 

“ lhal “ ■»%«»* w 

that the consignment in suit was carried af 

owner s risk and was covered by risk notes B and 
a on ,h, fatl lh . y , tbe ” b ;; B ; e ^ 

^™ pXSy ss 

and ifITtf A WaS du,y sealed and I’ivetted, 

seals LLef hed / Sa “ S01 With the Mohamehghat 

received af ’a dU6 ^° U1 ’ Se ' The consignment was 

t Asansol in good condition and was 
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transhipped into and properly loaded, well away 
from the doors in a wagon which was free from 
defects. At Asansol the wagon was made over to 
the B. N. Railway. The wagon was duly sealed 
and rivetted. It i3 further alleged that the 
wagon reached Joychaudi Pahar the station of 
destination, with both sides Asansol seals intact. 
On being unloaded on the same day, two bags 
out of the consignment were found torn and 
slack near the flap door with a total shortage of 
two maunds and twenty seers. Delivery was 
granted on the next day under qualified remark 
of the shortage noticed. By way of explaining 
as to the bags being found torn and slack near 
the flap doors, it was said that they must have 
got there in the normal oscillation of the wagon 
while in transit and were torn presumably 
cither on account of the fact that the bags used 
were single and gave way in transit or on 
account of interference through the usual crevi¬ 
ces of the flap doors by some unknown agency 
somewhere in course of transit, a circumstance 
over which the carrying railways had no control. 
As such it was pleaded that the defendants are 
not at all liable for the plaintiff’s claim and are 
amply protected under the terms of risk notes 
A and B. 

[3] The suit was tried by the Munsif of 
Raghunatbpur, in his Small Cause Court jurisdic¬ 
tion. The controversies before him were: (l) 
Whether the goods were carried under Railway 
risk or not; (2) whether there has been proper 
service of notice; and (3) whether the plaintiff 
is entitled to any damages or not. He found 
that the consignment was covered by risk notes 
A and B duly signed and executed by the 
person authorised to represent the consignor, 
and that there was a proper service of notice in 
compliance with the provisions of law. With 
regard to the plaintiff’s title to damages, he 
passed a decree in his favour holding that the 
plaintiff had been able to prove that there had 
been a deliberate mishandling by, at least the 
East Indian Railway Co., in dealing w’ith the 
goods. Ho bases his finding, as is apparent to 
moon reading the judgment, on the following 
facts and circumstances, namely, (l) There is no 
evidence as to the manner of loading at Mo. 
kamehghat where the consignment was found 
intact. ( 2 ) At Asansol, though the seals and 
rivets put at the doors of the wagon at 
Mokamehghat were intact, three bags were 
received torn at the Asansol station, though the 
bags were found from the middle of the stacks. 
(3) A wire message of pilferage from the Goods 
Clerk at Asansol was sent to the Watch and Ward 
Department. (4) A further shortage of 30 seers 
was discovered at Joyachandi Pahar the station of 
destination, where the bags were found at flap 


doors in torn condition and (5) In spite of the 
message of pilferage sent at Asansol, no steps 
seem to have been taken by the Watch and 
Ward Department. 

The learned Munsif seems to have attached 
great importance to the condition of the bags as 
found at Asansol while lying in the middle of 
the stack. The evidence adduced by the defen¬ 
dant is that at Asansol the Mokamehghat seals 
and rivets w’ere intact. Evidently, this evi. 
dence precludes the theory of pilferage from 
outside. It could only be achieved through 
railway servants who could replace the seals and 
rivets intact after having stolen the goods. If 
the matter rested there, I would have found 
nothing wrong with the Munsif’s conclusion as 
this would be a clear circumstance to indicate 
misconduct on the part of the railway adminis. 
tration’s servants. With regard to the condition 
of the bags at Joyachandi Pahar, nothing can be 
said with any amount of certainty pointing to 
misconduct on the part of the railway servants 
largely because the bags might have come up 
near the flap doors by normal oscillation of the 
wagon in traffic, and the torn condition may be 
due to defective packing as risk note A con. 
clusively suggests. The only laches that could be 
attributed to the railway administration may, if 
at all, consist in not closing the crevices neat 
the flap doors of the wagon which could admit 
of pilferage through outside agency. 

[4] I have gone through the entire evidence 
in the case. From the standpoint of the view 
taken by the trial Court, the evidence of D. W. 3, 
the assistant Goods Clerk at Asansol, is most 
important. He says that he found three bags in 
condition of their mouths remaining open and 
on weighment, he found 20 seers missing from 
one bag, one maund from another and 10 seers 
from the third, making a total of 1 mauud and 
30 seers. The rest of the shortage namely 30 
seers has been held by the Munsif to have occur¬ 
red between Asansol and Joychandipur. But in 
coming to this conclusion About the shortage 
having occurred, by the time the consignment 
reached Asansol, which is solely responsible for 
his finding of mishandling on the E. I. Railway 
line between Mokamehghat and Asansol, he pays 
too little attention to a statement on the cross- 
examination of this witness whioh is to the follow¬ 
ing effect: ; 

“About 1 maund to 2£ maunds of rice were lying 
scattered on tho floor of the wagon. They were put in 
to the bags again and after that they were resewn. The 
bags were resewn after the rice had been filled up.” 

This statement read with his statement in ex- 
amination.in-chiof in whioh he said about the 
respective shortages from the three bags, a9 
already stated, leaves no room for doubt that 
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there might have been no shortage due to pilfer- 
age. The opening of the mouths of the bags due 
to normal oscillation resulting in spreading of 
the rice on the floor of the wagon should not 
mean any negligence on the part of the railway 
administration. This might be due to defective 
packing, to cover the loss due to which condi¬ 
tion, risk A was taken from the consignor. 

[5] If the matter rested there, I should allow 
the revision and dismiss the plaintiff’s suit, but 
quite apart from the fact that sitting in revision 
I am unable to interfere with the findings of 
(fact, the question of law involved in the case is 
not at all free from difficulty, and to my mind 
it appears that there has been a misapprehension 
of law applicable to this case not only on the 
part of the Court below but also on the part of 
the parties concerned. I should, therefore, proceed 
to discuss the law that governs the relationship 
between the consignor and the railway adminis¬ 
tration in respect of the loss suffered by the 
former in course of transhipment by the latter. 

[6] Ordinarily, the responsibility of the rail- 

as carriers is that of a 
bailee under ss. 152 and 161 , Contract Act, 1872, 
(vide S. 72, Railways Act). The responsibility, 
owever, can be limited by an agreement in 
anting, signed by or on behalf of the person 
sending or delivering to the railway adminis¬ 
tration the animals or goods in an approved 
ornn In the present case such agreements are 
contained in risk notes A and B. Under s. 76 
Railways Act: 

In any suit against a railway administration for com- 
03S I destruotion ™ deterioration of animals 
d |‘ Teted . t0a railwa y administration for car- 
tiff”? y railway, it shall not be necessary for the plain¬ 
ly. Mured" ^ ““ l0S3 ‘ destruotion or,deterioration 

The rnk note form A is used when • articles are 
tendered for carriage which are either already 
in bad condition or so defectively packed as to 
be liable to damage, leakage or wastage in 

;a ,, / contains an agreement by or on be. 
half of the consignor to the following effect: 

to hod the sETfu’, d0here J by . agree and un “* 
Railwav t/ R a way adml ™tration over whose 

Railway the smd goods may be carried in transit from 

re'sDonsih ?t“ r° ' V ' Station harmle3s and free from all 
sponsib'lity for the condition in which the aforesaid 

nationTnd V deliv " ed to the consignee at the desti- 

upon proof th!? “l ° SS ari3iDg fr0m the same except 

part oHh! n m Such }° ss ar03e from misconduct on the 
P t of the Railway Administration’s servants.” 

f°™ B U3ed when the sender elects 

risF ™f teh a ■ ? Special reduced ’ or ‘owner’s 

ahL f ’ ? i Cl6S or animal3 for which an 
alternative, ordinary 1 or ‘risk acceptance’ rate 

ained «“ < Tariff ‘ The under taking con- 
tamed in this form is to the following effect: 

as nYr h fn eaS ^ oons '8 nmen ‘ of... . tendered by me 
per forwarding order no. ... of... . for despatch 


by the Bengal Northwestern Railway Administration to 
.... station, under railway receipt no .... of .... is 
charged at a special reduced rate instead of at the 
ordinary tariff rate chargeable for such consignment, I 
the undorsigned, do in consideration of such lower 
charge, agree and undertake to hold the said Railway 
Administration harmless and free from all responsi¬ 
bility for any loss, destruction or deterioration of, or 
damage to, the said consignment from any cause 
whatever except upon proof that such loss, destruction, 
deterioration or damage arose from the misconduct on 
the part of the railway administration or its servants.” 

This undertaking is subject to a proviso which 
provides that in case of: 

“Non-delivery of the whole of the said consignment 
or of the whole of one or more packages forming part 
of the said consignment packed in accordance with 
the instructions laid down in the Tariff, or, where there 
are no such instructions, protected otherwise than by 
paper or other packing readily removable by hand, and 
fully addressed, where such non-delivery is not due to 
accidents to trains or to fire” 

and in case of 

“pilferage from a package or packages forming part 
of the said consignment properly packed when such 
pilferage is pointed out to the servants of the* Railway 
administration on or before delivery, the Railway Ad¬ 
ministration shall be bound to disclose to the consignor 
how the consignment was dealt with throughout the 
time it was in its possession or control, and, if necessary 
to give evidence thereof before the consignor is called 
upon to prove misconduct, but, if misconduct on the 
part of the Railway Administration or its servants can¬ 
not be fairly inferred from such evidence, the burden of 
proving such misconduct shall lie upon the consignor.” 

[7] The proviso is intended to qualify the bur- 
den of proof that lies upon the consignor under the 
exception clause of the main agreement contain¬ 
ed in the words “except upon proof that such 
loss etc. arose from the misconduct on the part 
of the Railway Administration or its Servants.” 
The Railway Administration’s responsibility as a 
bailee is thus modified by the risk note forma A 
and B to the extent that the liability arises only 
upon the misconduct of the Railway Adminis¬ 
tration s Servants, and the burden of proof as 
defined in s. 76 of the Act is modified to the extent 
that in the 2 cases of (l) non-delivery and (2) 
pilferage, the Railway Administration will have 
the burden to disclose to the consignor about 
the dealings of the consignment throughout the 
transport up till delivery. If from this disclosure 
no misconduct of the railway servants i 3 infer¬ 
able, then only the consignor will have to prove 
that his loss was due to such misconduct. A long 
series of decisions have clustered round the vari¬ 
ous problems that arise out of cases of loss or 
non-delivery where the cases are covered by 
risk notes A and B. The result of those judicial 
decisions makes however, one thing certain, 
eyond any possibility of doubt, that where the 
Railway Administration fails to make a full dis¬ 
closure of how the consignment was dealt with 
during the time it was in its possession or 
control, the consignor is entitled to an inference 
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:in bis favour, and adverse to the administration 
that if materials withheld would have been pro¬ 
duced, they would have supported the case of 
misconduct. This principle is based upon S. 114 
(g), Indian Evidence Act. 

[8] In atrial involving adjudication of the Rail- 
way Administration’s liability, somewhat literal 
compliance with the procedure provided in risk 
note B is of vital importance. Before dealing 
with this aspect of the case, I have to deal, at 
the threshold, with a very important conten¬ 
tion raised by the learned counsel for the res¬ 
pondent which, if sound, will prevent any 
further consideration of the question. What he 
contends in this connection is that the question of 
misconduct or no misconduct is a pure question 
of fact and a3 such is not revisable by this Court 
in revision. In this connection he has called my 
attention to the following cases: [Commissioners 
of Taxation v. English Scottish and Australian 
Bank] A. I. R. 1920 p. c. 88 1 , [E. I. Ry. Co. v. 
Jago Ram] a. i. r. 1918 rat. 413 2 , [Bengal and 
North Western Ry. Co. v. Mohammad Munski] 
21 pat. 7G4 3 and [Lutfar Rahman v. Waliur 
Rahman] A. I. R. 1943 cal. 59. 4 I shall proceed 
to deal with these cases one by one. In the first 
named case the question arose whether a parti¬ 
cular Bank had been negligent in its dealing 
with regard to a certain cheque. Their Lordships 
of Judicial Committee said : 

*'It is true that in this case there is only the finding 
of a judge and that may be reviewed on the merits, 
while the criterion fts to the finding of a jury is not 
^ether it is right but whether there wfts evidence 
which could support it. Nonetheless a finding essential¬ 
ly of fact will not be interfered with unless it is shown 
to be wrong. This was the view held in the present 
case by the learned Chief Justice and their Lordships 

uiV was Ratified in the way in which he approa¬ 
ched the question. It follows that, being a question of 
fact, it is really impossible to lay down rules or state¬ 
ments which will determine what is negligence and what 
is not. Each case must be determined on its own circum- 


[9] This case, in my view, is distinguiskal 
from the present case in which the question is n 
whether there has been negligence on the part 
the Railway Administration but whether the 
has been misconduct on tho part of its servam 
Misconduct may flow from negligence, but eve] 
negligence is not misconduct. Whether ar 
particular negligence will amount to miscondu 
must necessarily involve some question of pri: 
ciple, some observance or non-observance . 
rules and laws. At any rate, their Lordships < 
the Judicial Committee in holding that neg] 
gence is a question of fact, they make it det 

L (’20) 7 A. I. It. 1920 P. C. 88 (90). 

3 |? 4 !! 413 (416): 45 L c - 19 ‘ 
205 LC 252. 111 (115) : 21 Pftt * 70 

4. (’43) 30 A. I. It. 1913 Cal. 59 (Gl) : 205 I. C. 48: 


that it is so on account of its being incapable of 
definition by any fixed rules or statements and 
by its dependence, in each case, upon its own 
facts and circumstances, and they also leave it 
open for the Court of appeal to find out whether 
there is any evidence of negligence or not. 

[10] In the second named case A. I. R. 1918 Pat. 
413 2 reliance was placed upon a dictum of the 
Privy Council in the case of [Madras Railway 
Co. v. Zamindar of Carvetnagram] 22 W. R. 279 * 
and the proposition deduced was pronounced 
in the following terms : 

“The position therefore is that we as judges of law 
have in second appeal to decide whether there was evi¬ 
dence to put before a jury.” 

The proposition expressed in the above words 
is to the same effect as I have deduced from 
the first named case, namely whether there is 
evidence of negligence to go to the jury is for 
the Court of law. In 22 W. R. 279 6 however, 
their Lordships of the Judicial Committee have 
said : ■ | 

“Negligence consists in the omitting to do something 
that a reasonable man would do, or in the doing 
something that a reasonable man would not do, in 
either case unintentionally causing misohief to a third 
party... Their Lordships aro unable to say that 
the case has been decided on an erroneous view of 
the law.” 

This indicates that in deciding a case of negli¬ 
gence the Court has to decide keeping in view 
what in law negligence amounts to. It follows, 
therefore, where a Court in judging about occur¬ 
rence of negligence or otherwise departs from 
what negligence in law is, he commits an error 
of law which is for the Court of appeal to decide. 

In the third named case (21 Pat. 7G4 3 ) I am 
unable to find any decision to the effect that a 
finding of negligence howsoever arrived at is al¬ 
ways a question of fact beyond the power of 
interference by a Court of law. In that case 
their Lordships examined the various facts 
as to commission and omission on the pari 
of the railway servants as found by the 
Courts of fact, and further examined that in veiw 
of certain judicial pronouncements relied upon by 
the said Courts the facts found did amount to neg¬ 
ligence amounting to misconduct and then said 
‘ as a Court of second appeal we are unable to hold 
that there was no such negligence.” I should 
read this decision to mean to say that where 
facts which put together would in law amount to 
negligence amounting to misconduct, have been 
found by Courts of fact, the Court of law in 
second appeal should not interfere. 

[12] In the last named case [a.i.r. 1943 Cal. 59l 4 

reliftneo is placed upon the passage whioh runs: 

“The lower appellate Court 1ms found that tho plaintiff 

urn not neglect his duty as Chairman. This is a finding 
of fact”. 

5 ;J’ 75 > R* B ong. L. R. 209 (218) : 1 I. A. 364 : 3 Sar* 
391 : 3 Suther 36 : 22 W. R. 279 (P. C.). 
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This case involved consideration of the ques- 
tion whether the duty of a Chairman as laid in a 
particular statute bad been performed in 
the manner prescribed or not. Sucb a question 
bears no * analogy to tbe question before 
me. _ On tbe other band, there is a direct an- 
thority on tbe point. In tbe case of [Durga 
Dutta Shri Ram v. Secretary of State] (up. l. 
t. 161 ) it was decided, that in a case covered 
by risk note form B, it was necessary for tbe 
plaintiff consignee to prove that tbe loss was 
due to tbe misconduct of tbe Railway Company 

or their servants. Misconduct is defined as ml 

m ne S lect a nd whether there was wilful ne<di. 
gence is a question of law. This being a direct 
nthonty on tbe point, with respect, I feel 
bound by the decision, and, in my vie* this 
accords witn good sense. I have already’ said 

a lia? 617 neg ( ligenC6 0n the ^ of the 

conduct m? tS WiU n0t am0UQt t0 “ is - 

cases hi? u 1S . “f onduct has ’ be3ides ‘be 

“ been considei ' ed in another 

ca.e of this Court, namely, [Bengal Nagnur 

Railway Company, Limited v. Harijiban Iswar] 
h a3 L n ' 1937 P , at ’ 289 in *bich misconduct 
isaidi ° USly d6fined ' In °“ 9 P«age it 

Misconduct is not necessarily estahli'hpa 
l! n « eveQ ^Ipable neglicence : , P rov : 


opS DaS] A - 1 E ' 1928 and f t “ d 

T os '\T °f [j03eph Traver3 & Sons ml 
^ oe s recklessly 5 caZg ‘^hat « ' ^ ~ ' 
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what unbusinesslike or reckless act of the Rail- 

way servants is responsible for the loss. Nothin- 

appears on the facts of his judgment. It canno° 

he said that ho has appreciated the distinction 

between mere negligence and negligence amount. 

mg to misconduct. He has not shown what the 

railway servants were to do either under the 

rules or under the instructions applicable to 

loading, unloading and transport of consignments 

and did not do, or, in other words, whether they 

did anything recklessly without caring what the 
result may be. 

[161 The learned counsel for the respondent 
has relied upon the following case 3 for two 
propositions, namely, the risk Dote form A or 
risk note form B or both conjointly do not 
relieve the Railways of their responsibilities for 
loss or damage of the consignments, and that 
the Railways being in possession and control of 
the goods, the onus lay on them to show that 
the negligence of their servants did not cause the 

loss. There is nothing to quarrel with the correct 

ness of the aforesaid propositions. Reliance is i.la- 
ced m support of the first of the two propositions 
n [Secretaiy of State v. Bhagwan Has] a i r 

1927 ALL. 371 and [Bengal North Western Rail.' 
way Co v. p lrm Dassundhi Hal Bishambar 

—iL E ' 1993 Lab ‘ 186 - J and tbe second 


113] It is also said in that enam the, t • and tGb elasbh 

isconduct has be™ Ri Se ‘ tal1 "peases 15 Bom. 1201.’* 


misconduct has been held to ^ “T CCaSeS 

tefa case 13 of n misc a o n C duct. If ZiTZ 7* 

was not, iinlinoivi— ill. wnat was fione 


p ‘ i i 7 -L10IV013 CO 00113 Lite V 

Copper] (1915) i k. B . 73 0 [Ganesh Dass Bishesh! 

war Lal v. Last Indian Rly. Co.] 6 Pat iqqu 
and [Ghelasbhai Punsi v. East Indian Rly Go’ ] 

4n Rnm 1- j % v u.j 


(not neglect. treasonable, it is 

gence of a charade which 9 been De ° nli - 
misconduct involves a dl , am ° unt to 
question of principles of law anTif iT ° f - ? e 


W1 . [1 ' J ,.°“ l he other band, it has to be borne in 
mmd that the risk note form B lays down how 

discharged and when can it be said that\E 
before the , The Eote sa ^ ‘bat 


less a case of misconduct If ZhT same bas been discharged The “ aC tbe 

ft ssPS 

[14] Prom the ... of the R n .7 a . U3m 6 fro m misconduct 


appreciated, i„ arriviJ athl,T ,° Urt bas 
summarised above It wild ^ ^1]''“' 001,11 as 

£® i u 1. 1 

354. A ' L K - 1937 Pal. 289 (290) ; i 69 L c 


of the Railwayed minXlo?rL“S^he 
Administration has to make a full dHclo, 1 J 

duL^eSf“was WaS th lealfc WUb * them 

control. The note says that SlteSTaSf 
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to be borne in mind that if notwithstanding 
the usual care and skill on the part of the Rail¬ 
way Administration or its servants something 
unforeseen might happen, it cannot be attributed 
to culpable negligence or misconduct of the rail¬ 
way servants: vide [Secretary of State v. Ram- 
dhan Das Dwarka Das] (58C. L. J. 98 13 at p. 105). It 
has also to be borne in mind that if the Railway 
Company on whom the initial onus lies to prove 
how the consignment was dealt with, throughout 
the transit, fails or is unable to do so in order to 
enlighten the Court on the'point, the plaintiff s 
claim cannot be prejudiced thereby, that is, 
their failure would enure for the benefit of the 
plaintiff in the sense that the loss in such a case 
shall be deemed to have been caused by the 
misconduct of the Railway Administration s 
servant. 

[18] I am also of opinion that in the case be¬ 
fore us the procedure dictated by law as cast in 
the form of an agreement in risk note form B 
can seldom be said to have been followed. This 
has been so accurately and clearly laid down in 
the case of [Surat Cotton Spinning and 
Weaving Mills Ltd. v. Secretary of State] 
(41 o. W. N. 837 u ). Their Lordships of the 
Judicial Committee have very lucidly expressed 
the position to be as follows:- 

“In a dispute arising in a case coming under the 
proviso to risk note B, the procedure is the following: 
On the occurrence of either of the cases, (a) or (b), tho 
obligation on tho part of the railway t to disclose the 
nature of their dealings with the consignment, while 
under their control, arises immediately and is not 
postponed to the stago of litigation. If tho consignor is 
not satisfied, recourse to a Court of law is contemplated 
and the railway should submit their evidence first at tho 
trial. If tho consignor be not even then satisfied with 
the disclosure made, ho should say so and the Court 
will decide whethor the consignor’s demands go beyond 
the obligation of the railway. The railway should then 
have an opportunity of meeting the demands of the 
consignor, so fur as endorsed by tho Court before their 
case is closed; but if they fail to take this opportunity, 
they will be in breach of their contractual obligation of 
disclosure. The question that next arises is whether 
misconduct may fairly be inferred from the evidence of 
the railway: if so, tho consignor is absolved from his 
original burden of proof. But in this case tho decision of 
tho Court may be given after both sides have closed 
their evidence. It is for tho railway to decido whether 
they have adduced all the evidence they consider 
desirable in avoidance of a fair inference of misconduct. 
If they withhold any material evidence, they may 
either bo in breach of the contractual obligation of dis¬ 
closure or on tho next question of a fair inference 
may expose themselves to tho presumption under section 
114 (g) of tho Evidence Aot. If the obligation of dis¬ 
closure has been discharged and tho evidenco given by 
the railway does not lead to a fair inference of 
misconduct, tho proviso will ceaso to operate and tho 
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consignor will be relegated to his original burden of 
proof of misconduct.” 

[ 19 ] I am clearly of the opinion that in this case 
the procedure laid down has not been followed. 

I therefore feel constrained to remand this 
case for a fresh trial after strict observance of 
the procedure laid down by the Privy Council in 
the passages quoted above. The evidence that is 
already on record will form part of it and' it 
would be open to the plaintiff to say that he is 
not satisfied with the disclosure as made by the 
defendant and may call upon him whatever 
materials he considers to be necessary for full 
disclosure. In case it is objected to on the ground 
that the consignor’s demands go beyond the obli¬ 
gation of tho railway the Court will have to 
adjudicate the same. The defendant should then 
have an opportunity of meeting the demands of! 
the plaintiff so far endorsed by the Court beforej 
they close their case. The plaintiff may there¬ 
after choose to adduce further evidence or may 
rely upon any inference as to misconduct whetherj 
deducible from the materials adduced by the 
defendant or whether deducible from the breach] 
of the contrctual obligation of disclosure on the 
part of tho defendant or whether on the ground 
that the defendant has exposed himself to the 
presumption under S. 114 (g), Evidence Aot, on 
the ground of adverse inference against the de¬ 
fendant. It may happen that after further oppor 
tunities have been availed of by the partiea in 
substantial compliance with the requirements as 
set forth above, the result of this litigation may 
be the same as it is now, but having in view the 
state of evidence on recoid and tho manner in 
which the question has been approached by the 
trial Court, I am of opinion that in the ends of 
justice it is necessary to remand this case to the 
trial Court for disposal according to law in the 
light of tho observations made above. The costs 
will abide tho result. Hearing fee of this oivil 
revision is assessed at 2 gold mohurs. 

g.n. Case remanded . 


* 


13. (’34) 21 A. I. R. 1934 Cal. 151 (156) : 150 I. C. 
189 : 58 C. L. J. 98. 

14. (’37) 24 A. I. R. 1937 P. C. 152 (157) : I. L. R. 
(1937) Bom. 375 : 31 S. L. R. 326 : 64 I. A. 176 : 168 
I. C. 1 : 41 C. W. N. 837 (P. C.), 
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Shearer and Imam JJ. 

Achhay Lal Singh and others — Appellants 

v. 

Emperor . 

Criminal Appeals Nos. 812, 815, 816, 817 and 820 of 
1944, Deoided on 12-3-46 from decree of Addl. Ses¬ 
sions Judge, Mongbyr, D/* 8-9-1944. * 

(a) Evidence Act (1872), S. 32 (3)—Applicability 
—Confessional statement by person incriminating 
other accused—Evidence against such person 
leading to his prosecution already in existence— 
Death of such person before completion of Inquiry- 
Statement is inadmissible under S. 30 or S. 32 (3)— 
Evidence Act, S. 30. 

Tho principle underlying S. 82 (3) is that when a 
person makes a statement rendering himself liable to 
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criminal prosecution the statement is likely to be a true 
statement, ibe section can therefore have no application 
to a statement of a person against whom there is already 
in existence evidence which would inevitably lead 
to his prosecution and might by itself lead to 
his conviction. Consequently, where a person makes 
a confessional statement incriminating other accused 
but dies, before the commencement or completion of 
the inquiry his statement is inadmissible either under 
S. BO or S. 32 (3) of the Evidence Act, in a trial of the 
other accused. [Para 11] 

(b) Evidence Act (1872), S. 10-Statemer.t of one 
conspirator when admissible against other cons¬ 
pirator, stated. 

Under S. 10, a statement made by one conspirator 
may be admissible as against the other conspirator if 
it merely shows the existence of a conspiracy, although 

it may not have been made with a view to furthering 

the object of the conspiracy. The section, however, pre¬ 
supposes the existence of a conspiracy at the time when 
the statement in question is made and does notcontem- 
P ate confessional statement made after the conspiracy 
as come to au end and certain of the conspirators have 
already been apprehended and are being or are about 
to be prosecuted: (’26)13 A I R 1926 Lab. 54 and (’36) 

iQo-‘n\ R ’ 1936 0udh 164 > Doubted] (’35) 22 A. I. R. 
193o Cal. 26, Disting. [Para 11] 

(c) Evidence Act (1872), S. 30—Retracted con- 
ession not admissible against co-accused unless 
corroborated in material particulars—Approver’s 

vi ence cannot be treated as corroborative evi- 
ence except in exceptional circumstances—Evi¬ 
dence Act, S. 114, Ill. (b) and S. 133. 

It is unsafe to take into consideration the retracted 

on ossion of a co-accused against other accused per¬ 
sons unless it is corroborated by reliable evidence in 
i erial particulars, An approver’s evidence has always 
eon regarded as tainted ab initio and, therefore, such 
once should not be taken into consideration as 
corroborative evidence of another piece of tainted evi- 
r 311(56 1 ‘ e -» a retracted confession, unless tbe circums- 

aml C poo^ XCeptional : 15 A - L 1928 Cal 745 

and ( 33 ) 29 A - I. B. 1933 Cal. 6, Foil. [Para 15] 
Cr. P. c. — 

('46) ChitaJey, S. 164 N. 18 pts. 1, 8 and 9; S. 337 
N 17, pts. 12 and 13. 


-Bddeua Sahay , K. E. Sinha , Grijanandan Prasad 
• E. Mukherjee , C. P. Sihna and Tribeni 
Prasad Sinha-ior Appellants. 

PhS?* i dvocate and Singheshwar Prasad, Special 
uoiic Prosecutor — for the Crown. 

Shearer J. — These appeals are by ten men 

A■2v ave been convicted b y Mr. S. N. Ahmad, 
Additional Sessions Judge of Monghyr, of con¬ 
spiracy, and for that offence have been sen- 
e nced to undergo rigorous imprisonment for 
ve years each. The object of the conspiracy 
Was said to be to commit dacoity, and, in pur¬ 
suance of the conspiracy four dacoities were 
aid to have been committed. Each of the 
appellants, with the exception of Nawal Kishore 
• aw al, was convicted of having taken part 

of Qu 6 ° r more dacoities and, with the exception 
hital Prasad Jadav who was sentenced to 
u eigo rigorous imprisonment for’six years, was 

ea under S° transportation for life. The 

these dacoities was committed on the 
ght of 10fc h October 1942 at Matadib. Two more 


were committed on the following night, one at 
Bungalwa and the other at Saradhi which are 
contiguous villages not very far from Matadib. 
The last dacoity was committed at Gaura, which 
is some considerable distance away from the 
other villages, on the night of 13th October 1942. 
In the dacoity at Bungalwa and also in the 
dacoity at Gaura, fire-arms were used. At 
Bungalwa one Teju Mian was killed, and eight 
or nine other men were more or less seriously 
wounded. At Gaura one Sheikh Baser was 
killed and two other men were wounded. Some 
members of the gangs who committed these 
dacoities were in military uniform and at first 
it was suspected that some of the ring leaders 
of the dacoities had been soldiers from a camp 
near Jamalpur. The theory was however soon 
exploded and the attention of the police wa 3 
directed to the appellant Achhai Lai Singh. Thi 3 
man belongs to Dariyapur a village not very far 
away from Matadib, and in 1941 he had enlisted 
in the army and about a year later had deserted. 
He was arrested at the house of his father-in- 
law in the district of Bhagalpur on 24-10-1942, 
and was taken to Monghyr on the following day. 
He then made a lengthy statement to a Sub- 
Inspector, Gopi Kant Thakur, who had arrested 
him, and subsequently on 4-11-1942 and the day 
following made a confession to the Sub-Divisional 
Magistrate. After Achhai Lai Singh had been 
arrested and had made a statement to the Sub. 
Inspector and before be made a confession to 
the Magistrate, another of the appellant, Shital 
Prasad Jadav, was arrested at Bahadurganj in 
the district of Purnea. This W’as on the 1-11-1942, 
and on 8-11-1942, this appellant also made a 
statement to a Magistrate at Kishanganj. In this 
he did not confess to have taken part in any of 
the dacoities but admitted that he had been as¬ 
sociating wfith certain of the other appellants 
and had fled with them from Monghyr to Purnea. 
One Kaila Chamar who has since died was 
arrested on 6-11-1942, and on 12-11-1942, made a 
confession to a Magistrate in which he admitted 
having taken part in some of the dacoities and 
admitted also having stolen a number of bombs 
or hand grenades from the military camp near 
Jamalpur and secreted them in a cave on the 
top of a hill not far away. One Jhaksa Gorhi 
was arrested on 21-11-1942, and on 26-11-1942, 
made a confession toja Magistrate. The appel¬ 
lant Surhaiya Kara, who was the only other 
appellant who made a regular confession was 
apprehended some considerable time later. The 
confession which he made was recorded on 
11-3-1943. A pardon was eventually tendered to 
Jhaksa Gorhi and he gave evidence at the trial 
in the Court of Session. He was there subjected 
to a very lengthy and searching cros3-examina- 
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liOii being in the witness box for several days on 


end, and this he withstood successfully. 

[2] The learned Additional Sessions Judge sub. 
jected this evidence to the most searching and 
critical analysis and came to the conclusion that 
he had in fact taken part in dacoities and that 
he had in general given a wholly veracious 
account of what had taken place. In this Court 
it has not been suggested that this conclusion at 
which the Court below arrived was erroneous. 
All that has been said, and rightly and justifia¬ 
bly said, is that Jhaksa Gorhi is a man of worst 
possible character, being a hardened criminal 
who has taken part in many other dacoities and 
burglaries and that his evidence cannot be relied 
on as against any of the appellants unless there 
are other circumstances going to connect that 
particular appellant with the dacoity or dacoi¬ 
ties in which he is said to have participated. 
This, it may be said, was quite clearly recognised 
by the learned Additional Sessions Judge. 

[3] Achhai Lal Singh belongs to a respect¬ 
able and a fairly well-to-do family and is a 
young man of some education. In his confession 
he said that in or about the year 1937 he had 
made the acquaintance of the appellant Lakhan 
Lal who belongs to the Congress Socialist party. 
Achhai Lal Singh’s father succeeded in breaking 
off his association with Lakhan Lal but it was 
subsequently renewed sometime in 1941. In the 
latter part of the year 1941, Achhai Lal Singh 
went to Jabbalpur and enlisted in the army. 
According to him, he did so at the instance of 
Lakhan Lal and another prominent member 
of the socialist party, one Basawan Singh, the 
idea of these two men being that he should take 
this opportunity of learning how to use fire-arms 
in order that when a revolution broke out, he 
might prove a valuable asset to their party. 
Achhai Lal Singh appears to have shown some 
aptitude as a recruit: at all events, ho was ulti¬ 
mately made an instructor and was posted to a 
camp at Deolali. He said that on or about 
29-8-1942, Lakhan Lal and another man had 
come to him at Deolali and induced him to 
desert and also to get some other sepoys to 
desert along with him. Achhai Lal Singh waited 
until he could draw such pay as was duo to 
him and then deserted on or about 13-9-1942. 
Three other sepoys deserted along with him and 
all of them came to Achhai Lal Singh’s home in 
village Daryapur. Within a very few days 
however they decided to leave Daryapur and live 
in a cave on the top of the hills near Jamal pur. 
One reason for this w’as apparently, that arrange¬ 
ments had been made with Kaila Chanmr who 
was employed as a cooly at the military camp, 
for Kaila Chamar to steal boxes containing bombs 
or hand grenades and secrete them in this cave. 
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On 2G-10-1942 Achhai Lal Singh took the 
Superintendent of Police and the Sub-Divisional 
Magistrate to this cave and showed them a 
number of boxes containing bombs or hand 
grenades which had been stolen by Kaila Chamar. 
Achhai Lal Singh said that Lakhan Lal and 
Basawan Singh in order to raise money with 
which to procure fire-arms and generally further 
designs of the political party to which they be¬ 
longed, decided to commit dacoities, more 
particularly in the houses of well-to-do 
Muhammadans residing in the locality. 

[4] According to Achhai Lal Singh, this 
decision was taken on or about the 24-9-1942, 
and it was in pursuance of it that the dacoities 
at Matadih, Bungalwa, Saradhi and Gaura were 
subsequently committed. The confession . of 
Achhai Lal Singh can be taken into considera¬ 
tion as against the appellants and goes to show 
the existence of a conspiracy. Apart, however 
from this confession there are other circums¬ 
tances from w T hich the existence of a conspiracy 
can justifiably be presumed. There is, for instance, 
the circumstances that certain of tho appellants 
were shown to have taken part in two or more 
of these dacoities and the circumstances that the 
modus operandi of the dacoits in each of the 
four dacoities was very much the same. Mr. 
Baldeo Sahay appearing for certain of the 
appellants said that the object of the conspiracy 
was not to commit dacoity but to effect a change 
in the Government by means of physical force. 
It may well be that Lakhan Lal and Achhai 
Lal Singh and some other of conspirators hoped 
that in the immediate future a revolution might 
break out and that in this revolution they would 
be able to make use of the bombs and hand 
grenades which had been stolen for the purpose! 
of enabling the leaders of the political party to 
which they belonged to seize power. The bombs, 
however, do not appear to have been stolen from 
the military camp before the decision to commit 
a number of dacoities in the neighbourhood was 
taken, and there appears to bo no doubt that 
some of the dacoits carried bombs with them. 
There is, for instance, evidence that Achhai Lal 
Singh himself showed a bomb to a man Bhagwat 
Singh who happened to meet him and his 
companions in tho jungle immediately before the 
dacoity at Gaura was committed. It also appears 
that when Lakhan Lal was arrested at Calcutta 
on 1-12-1942, a bomb was found in his possession. 
Jhaksa Gorhi and Kaila Chamar and some other 
at least of tho appellants are not men who seem 
to take or able to take an intelligent interest in 
any political movement. It is scarcely possible 
that they at least shared any aspirations or 
hopes which may have actuated Lakhan Lal 
and Achhai* Lal Singh and some of the other 
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conspirators. I am unable to agree with the 
contention put forward by Babu Baideo Sahai, 
and I am of the opinion that the inference to be 
drawn from the confession of Achhai Lal Singh 
and from the other circumstances to which I 
have just referred is that the object of the 
conspiracy was limited and was to commit 
dacoities in the neighbourhood of Jamalpur. The 
charge of conspiracy would seem to have been 
preferred in order to enable the appellants to be 
charged at the same trial with having taken 

part in various dacoities which were committed 
in pursuance of it. 

[ 5 ] Technically no exception can be or has 
been taken to this course and it cannot I think 
leasonably be said that in this particular case 
any of the appellants was thereby handicapped 
m the defence. With the exception of Nawal 
iiishore Dhawal each one of them has, as I have 
a ready said, been convicted of having taken 
Part in one or more of the dacoities. The overt 
act of these appellants in taking part in one or 
of these dacoities is by itself clearly 
au&cient to show that he was a party to the 
conspiracy. So far therefore &s they are con- 

cerped, it is unnecessary to consider this appeal 
°i the case further. 

M The case of Nawal Kishore Dhawal how- 
^or stands on a different footing. Nawal 
^ishore Dhawal is the editor of a Hindi daily 
Pun ished from Monghyr. In convicting him 
e leaned Additional Sessions Judge relied on 
nes found in a note book belonging toLakhan 
Lnl ushowed that on several occasions 
wh'l a ? ^ rece i ve d letters from him 
how 6 • Was * n Khishanganj. These letters 

eac ^ case i WGL ’e written some months 
r o the inception of the conspiracy and show 
more than that Nawal Kishore Dhawal was 
terms or had business relation of 
tan 6 in ^ w ^h Lakhan Lal. The other circums- 
Jud 6S °?. the learned Additional Sessions 

was that, to use his own expres- 
MqJ .the house of Nawal Kishore Dhawal at 

pira(f ’^t WaS headquarters of the cons- 

raid ? ‘ tt is true that when the house was 
an 6 0J * 26-10-1942, one Sajiwan Dhanuk who 
< 5 on«? a * rS ^ ave ^ een a t ea( 3i n g member ol the 
ak o7 Cy ’ was found there and arrested. It is 
ShitolrJ 6 ^ a t this man also the appellant 
Na^oi Tr aSac ^ *^ av 3eem to have lived with 
madp ’f 1 f^ ore -dhawal. Jhaksh Gorhi however 
meat q •• Gar th a t when he went to the house to 
m rn ? lwan dhanuk he did not meet or came 
to 2 ^ N awa l Kishore Dhawal prior 

dacoitip 9 t\ 0r thereabouts, by which time the 
Gorhi7 already been committed. Jhaksa 

Which tTY a meetiD S of the conspirators 
0 place in Nawal Kishore’s house on 
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or about the date and at which Nawal Kishore 
w r as present. According to him, the conspira¬ 
tors then decided to leave the neighbourhood of 
Monghyr and Jamalpur and go to Purnea and 
commit dacoities there and Nawal Kishore 
agreed to this plan and on the day following 
left Monghyr with some of the conspirators 
taking a gun and a box of cartridges with him. 
There is some evidence apart from that of 
Jhaksa Gorhi that a man named Gopal was 
sent to Purnea to ascertain where dacoities could 
suitably be committed there and had returned 
before this meeting was held. If there was also 
evidence to show that dacoity or dacoities were 
actually committed there in Purnea, then 
possibly Nawal Kishore s conduct in leaving 
Monghyr and going to Purnea with some of 
the conspirators might have been regarded as 
an overt act and sufficient corroboration of what 
was said by Jhaksa Gorhi. So far however from 
any dacoities having been committed in Purnea 
it is quite clear that those of the conspirators 
who went there immediately broke up into 
small groups and more or less into hiding. 
No one of Purnea was called to say that he had 
seen this appellant there, and Nawal Kishore 
seems to have returned from Purnea after a 
comparatively short interval as he was appre¬ 
hended in Monghyr on 15-11-1912. When no 
overt act in pursuance of the conspiracy was done 
by this appellant, and when on the evidence of 
Jhaksa Gorhi it appeared that he had not joined 
the conspiracy until Achhai Lal Singh had 
been arrested and the conspiracy had been dis¬ 
covered it was incumbent on the prosecution to 
show that there was in fact an agreement 
between him and some of the conspirators under 
which he was to take part or assist in the com¬ 
mission of the dacoities in Purnea. It is, in my 
opinion, quite impossible to rely on the evidence 
of Jhaksa Gorhi which in this matter is wholly 
uncorroborated. It may be that Nawal Kishore 
Dhawal being on friendly terms with and possi¬ 
bly sharing the political views of Lakhan Lal 
and Sajiwan Dhanuk residing in his house was 
privy to what the conspirators had done or 
intended doing. It may well be that because he 
was privy to their plans that when the police 
got on their track he decided to leave Monghyr 
with some of them and hide in Purnea. That, 
however, is clearly insufficient to justify his con¬ 
viction for conspiracy. e 
' [7] The case against the appellant Achhai 
Lal Singh rests mainly, if not wholly, on his 
own confession. This confession was retracted 
by him at his trial. Nevertheless if it was a 
voluntary confession and was rightly admitted 
into evidence, and if it was also a true confes¬ 
sion, there is no reason why a conviction should 
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not be based on it. The appellant endea\oured 
to get rid of the confession by asserting that he 
had never made it. On 25-10-1942, when he was 
brought to Monghyr, an order was made by the 
Sub-divisional Magistrate remanding him to 
police custody for 15 days. Except during three 
days he remained in police custody until 8-11-1943. 
On 3 - 11 - 1942 , he was produced before the Sub-divi¬ 
sional Magistrate, and the Sub-divisional Magis¬ 
trate was given to understand that he would 
make a confession. The Sub divisional Magis¬ 
trate instead of recording his confession forth¬ 
with, made an order remanding him to Court 
hajat. According to Rai Bahadur N. K. Banerjee, 
the Sub-divisional Magistrate, he was brought 
from the Court hajat to him at his bungalow 
between 9 and 10 a. m. on the next day. The 
Rai Bahadur said that he then put him in 
charge of his orderly peon one Tara. Two or 
three hour 3 later he sent for him and having 
satisfied himself that he was anxious to make a 
confession he began to record it at about 12 noon 
and continued recording it till nightfall. He 
resumed the recording of it at 8-30 a. m. the 
following day and completed it at about noon. 
Achhai Lal Singh in a written statement which 
he put in admitted that he had been produced 
before the Sub-divisional Magistrate on 3-11-1942, 
and that he had then been temporarily removed 
from the custody of the police and placed in 
the Court hajat. Ho said, however, that some 
time after dark on 3-11-1942, he had been re- 
moved from the Court hajat and taken to the 
Superintendent of Police, Mr. C. M. Jha. There 
he had, he said, been brutally assaulted. One 
of his wrists, he said, -was broken with the blow 
of the stick and he was prodded on the right 
knee with a bayonet. From the bungalow ho 
was, he said, taken to the town police station and 
there at the point of gun he was compelled to 
put his signature on a blank piece of paper. 
According to him the Sub-divisional Magistrate 
was at his bungalow when he was assaulted and 
subsequently made out the confession, using 
statement which had previously been obtained 
from him through intimidation and the sheet of 
paper on which he had been compelled to put 
his signature. 

[8] In this statement Achhai Lal also said 
that prior to this incident at the bungalow of 
the Superintendent of Police he had been taken 
into a remote part of the jungle and there 
assaulted by a number of soldiers, some of whom 
had struck him with butt end of their rifles and 
other of whom had prodded him with their 
bayonet. If Achhai Lal Singh was in fact sub¬ 
jected to maltreatment of this kind he ought 
to have had little difficulty in showing it. It is, 
for instance, most unlikely that he would have 
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been admitted to the jail without the Superin. 
tendent taking the precaution of making a note 
of any injuries on his person. The defence- 
called for the diary of the Sub-divisional Magis- 
trate and relied on the entries purporting to- 
show that he took his seat in the Court at 11 a.m. 
on 4-11-1942, and also on 5-11-1942 and that on 
4-11-1942 he sat till G -10 p.m. It was apparently 
contended that if Rai Bahadur N. K. Banerjee 
was in Court from 11 a m. to G-10 p.m. on 
4 - 11-1942 his statement that he began to record 
the confession of Achhai Lal Singh at mid-day 
at his house and continued recording that till 
dark must necessarily be untrue. Apart from 
recording the confession Rai Bahadur N. K. 
Banerjee did not, so far as appears from the 
diary, do any other magisterial works on 4-11-1942 
except to examine two persons who lodged 
petitions of complaint. Although the Rai Baha¬ 
dur was not in the Court premises after mid¬ 
day he was nevertheless engaged in magisterial 
work while recording the confession of Achhai 
Lal Singh: and even if his bench clerk or he 
himself made an entry purporting to show that 
his Court rose at G-10 p.m. the entry cannot 
be said to be incorrect. As to the entry made 
in the diary on 5-11-1942 it may be either that 
the entry is not accurate or that the Rai Baha¬ 
dur’s recollection as to how long it took him 
to complete the recording of the confession was 
at fault. The point is not, in my opinion, one 
of any importance whatever. ! 

[9] Mr. Baldeo Sahai for the appellant did 
not make any attempt to show that the con¬ 
fession was in fact a forgery. What he really 
contended was that a statement or statements 
were obtained from Achhai Lal Singh by the 
police by means of lengthy interrogation and 
also perhaps by means of violence and that 
Achhai Lal Singh merely made these state¬ 
ments to the Sub-divisional Magistrate. The 
confession, Mr. Baldeo Sahai contended, ought 
to have been excluded on the ground that at the 
time it was made the undue influence whioh 
had been exercised by the police was not effect¬ 
ually removed. Mr. C. M. Jha, the Superin¬ 
tendent of Police, admitted that Achhai Lal 
Singh was brought to him at 4 a m. on 26th 
October 1942. Shortly afterwards the Superin¬ 
tendent of Police gave direction for the arrest 
of one of the conspirators, Sajiwan Dhanuk. 
This man was apprehended and later he and 
Achhai Lal Singh were taken to Jamalpur and 
Achhai Lal Singh there showed the Superin¬ 
tendent of Police the cave in which the stolen 
bombs had been concealed. The conduot of 
Sub-Inspector Gopi Kant Thakur in taking 
Achhai Lal Singh to Mr. C. M, Jha at 4 a.m. 
and the conduct of Mr. Jha in shortly after- 
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ric< ™tis issuing direction for the arrest of Saji wan 
!0!: Phanuk go a long way, in my opinion, to show 
Sub-Inspector Gopi Kant Thakur was tell- 
^ Eg Ee truth when he said that shortly after 
Achhai Lal Singh reached Monghyr on 25 th 
£ October 1942, he made a statement to him the 
recording of which occupied him until 2 or 3 a.m. 
-• -^e Earned advocate for the appellant placed 

ice a great deal of reliance on two entries made 
cq in the station diary of the mofassil police 
ri station. One of these showed that Achhai Lall 
: i\ bingh was taken from the police station to the 
J bungalow of the Superintendent of Police at 9 a.m. 

? ? n26th October 1942, and other that he was 

II brought back to the police station at 11-30 p.m. 

h on 27 th October 1942. I find it extremely 
® dlftculfc to believe that Achhai Lal Singh was 
d really kept at the bungalow of the Superin- 
a- tendent of Police for so long a period conti- 

, n . UGusly and 1 observe that in his written 

al statement Achhai Lal Singh said or implied 

tbat on 26tli October 1942 he was taken back 
to the mofassil police station and that he spent 
3. # e night there. No entry was apparently made 

f ! n tbe station diary when he was taken to the 
\ ungalow of the Superintendent, of Police at 

si 4 a.m. on 26th October 1942, and the indications, 

3- w my mmd, are that no entry was made in the 
Qi jary when he wag bought back to the police 
13 ^ sometime that night after the recovery 

01 the b°mb. It may be that Achhai Lal Singh 
as subjected to a lengthy interrogation by 

.^ 10U3 . P° lice officers, but it is impossible on 

I Ln e 1 v , ldence say that undue pressure was 
J vi . £ ght to bear on him, still less, that any 

i , Dce was actually used to him. It has also 
l ! ° be rem embered that Achhai Lal Singh being 
eserter from the army and also having been 

II of Wittl Baswan Singh and other men 
' inf^ nat type the police mi 8'bt well wish to 
! j. r . r .?^ e bim about other matter beside these 

rni 0l : les and the conspiracy which led to them. 

5 Siou Ti!? sic confessi °n afforded by the confes- 
’ doftq 1 i Wbich is a VGry Engthy document 
Sinoh at a11 suggesfc that Achhai Lal 

had * T 9 merely re P e ating statements which 
bv d ^ ereri t times been obtained from him 

trar u 6 pressure by the police. On the con. 
cid care ^ uP y detailed records of the in- 
i 0 „- 11 , s an( ^ events, as they took place in chrono- 

\ hS u.'° rder ’ rather ^ggest that Achhai Lal Singh 
as I lm S^ven a good deal of time and thought 

b e was to say to the Sub-divisional 
whinif ra ^ 0, ^ am sa tEfied that the aspersions 
Wftro ^ er , e , cas ^ on Sub-divisional Magistrate 
* " holly unfounded and that he took the 

8uiffti!i l °i ns w bich, at the time he thought most 

have 0,t ? enSUrethat Achhai Lal Sin gb should 
ample time to reflect on the consequences 


of what he was doing before he proceeded to record 
his confession. The prosecution, in my opinion, 
discharged the onus which was on it to show 
that the confession was a voluntary one. 

[ 10 ] The question then arises as to whether it 
was a truthful confession. The confession is so 
lengthy and circumstantial one that it is ex¬ 
tremely difficult to believe that it is not a sub¬ 
stantially true one. Applying however the test 
which is usually applied to a confession which has 
been retracted namely to see whether there is a 
corroboration of any of the incriminatory state, 
ments contained in it, it is, I think, clear that 
this confession satisfies the test. There is for 
instance the circumstances that on 26 - 10-1942 
Achhai Lal Singh took the Superintendent of 
Police to the caves in the hills near Jamalpur and 
showed him a large number of boxes containing 
bombs and hand grenades. Mr. Baldeo Sahai 
for the appellant was forced to concede that this 
was a strong piece of corroboration, but contend¬ 
ed that it merely went to show that Achhai Lal 
Singh had been privy to the stealing of bombs 
or hand grenades but not necessarily that he had 
taken part in any of the dacoities. It is quit© 
clear that among those who took part in the 
dacoities were several men who were dressed in 
military uniforms and that when Achhai Lall 
Singh deserted from the army other sepoys 
deserted along with him. It is in the highest degree 
unlikely that the other sepoys who deserted 
along with Achhai Lal Singh and came with 
him to Daryapur took part in these dacoities 
and he himself did not take any part at all. I 
very much doubt if before acting on a confes. 
sion a Court would feel bound to seek for other 
corroboration. In any case, there is such cor¬ 
roboration in the evidence of Bhagwat Singh 
(p. w. 66) who came across the dacoits in the 
jungle on the day before the dacoity at Gaura 
was committed. This man said that one of the 
dacoits whom he recognised as Achhai Lal Singh, 
came up to him and asked him where he and 
his companions could find water. Bhagwat Singh 
said that he had directed them to a small stream. 
According to him Achhai Lal Singh and himself 
had had a conversation lasting for 5 or 10 minutes, 
and'in the course of it Achhai Lal Singh had 
showm him a bomb which he was carrying and 
told him what it was. There is no doubt but that 
Bhagwat Singh and some other men did come 
across the dacoits on the day before the dacoity 
at Gaura was committed as the presence of 
suspicious characters in the jungle was reported at 
the police station and a Sub-Inspector proceeded 
to the jungle in order to try and round them up. 

In fact, the Sub-Inspector seems at first to have 
distrusted Bhagwat Singh’s story as he arrested 
him. That Bhagwat Singh was not mistaken in 
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saying that Acbbai Lal Singb was tbe man with 
whom be bad bad tbe conversations in tbe jungle 
and wbo bad shown him tbe bomb is shown by the 
circumstances that be picked him out at a test 
identification. The conduct of tbe police in not 
putting Acbbai Lal Singb at other test identifica¬ 
tions at which tbe victims of tbe dacoities and 
their neighbours were asked to pick out suspects 
has been criticised. Presumably, however, the 
reason why this was not done was that Acbbai 
Lal Singb was dressed in uniform and that this 
would have made it extremely difficult for these 
persons to recognise him again. Bbagwat Singb 
had however seen him in daylight and had had 
a somewhat lengthy conversation with him 
which, no doubt, made it easy for him to pick him 
out. The confession of Achhai Lal Singh is, in my 
judgment, not merely a voluntary but also a 
true confession and is sufficient by itself to justify 
his conviction. This appellant has, I have no 
doubt, been rightly convicted and his appeal must 
be dismissed. [After considering the case of each 
of the appellants i. e. Lakhan Lal, Hari Lal 
Surhaiya Kora, Shital Prasad Jadav, Polo Singh 
and Saukhi Rai and confirming their conviction 
His Lordship proceeded as follows:] 

[ll] The case against the appellant Baikunth 
Dubey rests almost wholly on the evidence of 
Safdar Mian (p. w. 1G) who was one of those who 
were wounded in the dacoity at Bungalwa. This 
man said at the trial that he had seen and 
recogoised Baikunth Dubey among the dacoits, 
and prior to this he had picked him out at a test 
identification. Thero is no doubt that this test 
identification was fairly and properly conducted 
and that the evidence given by Safdar Mian was 
honest evidence. At the test identification there 
were, however, as many as 10 suspects and 80 
non-suspects, and there is a certain amount of 
danger that in picking this appellant out, Safdar 
Mian was confusing him with another man bo¬ 
aring some resemblance to him whom he had 
seen among the dacoits. The learned Additional 
Sessions Judge would apparently not have con¬ 
victed Baikunth Dubey if he had not thought that 
the evidence of Safdar Mian received strong 
corroboration from the circumstance that Sur¬ 
haiya Kora and also Kaila Chamar mentioned 
him in their confessions. Surhaiya Kora said in 
his confession that when he set out forMatadih 
the men wKo went with him were Polo Singh 
Baikunth Dubey and three military men. He did 
not however mention Baikunth Dubey as having 
participated in the dacoity at Bungalwa. It is, I 
think, somewhat curious that Surhaiya mention, 
ed this man at the very outset of his confession 
and said nothing at all about him later. Surhaiya 
Kora did not make his confession until 11 - 3 - 19 . 13 , 
and presumably before he did so he had been 
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interrogated at some length by the Sub-Inspector, 
and more particularly had been interrogated 
about those suspects against whom comparatively 
little evidence had already been obtained. There 
is, I consider, more than a possibility that, as a 
result of such interrogation, Surhaiya Kora got 
the impression that it would be to his advantage 
to mention this appellant and mentioned him in 
his confession accordingly. Kaila Chamar, as I 
have already said, died before the commencement 
or completion of the enquiry, and his confession 
is, therefore, not admissible under S. 30, Evidence 
Act. The learned Additional Sessions Judge 
thought it admissible, however, under either S. 10 
or section 32 (3) or possibly under both of these 
sections. Section 32 cannot,:I think, have any 
application whatever. The principle underlying 
that section is that when a person makes a 
statement rendering him liablo to criminal pro¬ 
secution, the statement is likely to be a true state¬ 
ment. Now, before ho made his confession Kaila 
Chamar had already been arrested, and prior to 
his arrest had taken the Sub-Inspector to the cave 
where he had secreted the bomb which ho had 
stolen. In other words, thero was already in 
existence evidence against him which would 
inevitably have led to his prosecution and might 
by itself have led to his conviction. The ap¬ 
plicability of s. 10 of the Evidence Act is a 
point of more difficulty. The learned Govern¬ 
ment Advocate relied on a decision of a Divisi¬ 
on Bench of the Calcutta High Court, [Kunja- 
lal Ghosh v. Emperor (38 C. W. N. 1015). 1 In that 
case however the statement made by one of tho 
conspirators was mado to a private individual 
and was made prior to his arrest and while the 
conspiracy was still being prosecuted. It is not, 
in my opinion, very directly in point. The learn- 
ed Additional Sessions Judge relied on a deci¬ 
sion of Division Bench of tho Lahore High Court 
in [Mohammad v. Emperor] (26 Cr. L. J. 180S. 3 
That decision is perhaps more relevant. The only 
decision, however, I can find directly applicable 
is a decision of Judgo of the Chief Court of Oudh 
sitting singly, [Satdeo v. Emperor (A. 1. R. 1936 
Oudh 164)]. 3 With the greatest respect I must 
say that I entertain considerable doubt as to 
the correctness of these two decisions. In Eng¬ 
land a statement made by one conspirator is not 
admissible as ngainst tho other conspirators un¬ 
less it has beon made with a view to furthering 
tho object of tho conspiracy. It is true that, 
S. 10 of tho Evidence Act has been drawn in 
such a way that, in this country, a statement 

1. (’35) 22 A. I. R. 1933 Cal. 26 (27) : 155 I. 0. 

261 : 38 C. W. N. 1015. 

2. (’26) 13 A. I. R. 1926 Lah. 54 (57) : 89 I. C. 252 : 

26 Cr.L.J. 1308. 

3. (’361 23 A. I. R. 1936 Oudh 164 (166) : 11 Luck. 

687 : 159 I. C. 919. 
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made by one conspirator, may be admissible as 
against the other conspirator if it merely shows 
the existence of a conspiracy, although it may 
not have been made with a view to furthering 
the object of the conspiracy. I am inclin¬ 
ed, however, myself to think that the section 
presupposes the existence of a conspiracy at the 
time when the statement in question is made and 
does not contemplate confessional statement 
made after the conspiracy has come to an end 
and certain of the conspirators have already been 
apprehended and are being or are about to be 
prosecuted. In my view, the learned Additional 
■Sessions Judge was in error in admitting the con¬ 
fession of Kaila Chamar. In any case, even if 
this confession was rightly admitted in evidence, 
no more weight can be attached to it as against 
this appellant than can be attached to the con¬ 
fession of Surhaiya Kora. There i 3 , I consider, 
a reasonable doubt as to the guilt of this ap¬ 
pellant and I would, therefore, allow his appeal 
and set aside his conviction. 

[12] My learned brother has in a separate 
judgment dealt at length with the case of the 
remaining appellant, Mukhlal Gareri. I have 
for sometime now, and for more than one 
reason, thought it desirable that the law should 
be amended and an accused person should be per¬ 
mitted to go into the witness-box and give 
evidence. If it had been possible for the Public 
Prosecutor to cross-examine Mukhlal Gareri, I 
strongly suspect myself that his story that 
fafdar Mian (p. w. 16) and Saleem Mian 
IP. W, 83) had a grudge against him as they had 
not paid the whole of the amounts which they 
ought to be due to them for the hire of their 
carts at the Amjhar Camp, would have been 
shown to be untrue. Safdar Mian (p. w. 16) 
was shown document (exhibit B) as soon as 
his cross examination began and without any 
Kind of preliminary warning as to what it was. 
it ia so common for a man of this class to try 
and evade cross-examination that it is, I think, 
dangerous to draw too elaborate inferences from 
<>ne or two untruths he may have told in trying 
to do so. Much depends on his demeanour 
when m the witness-box, and apparently the 
trial Judge and the assessors did not find it 
unsatisfactory. The difficulty, however, which 
my learned brother finds in the evidence of this 
man and of his companion, Saleem Mian (p. w. 
33) certainly exists, and we cannot also ignore 
e fact that the Public Prosecutor did not avail 
unseif of an opportunity to remove it when he 
knitted to cross-examine Kesho Pasban (p. w. 

2) and the other two search-witnesses. The 
Approver Jhaksa Gorhi, both in his confession 

® v ^ence the trial, ascribed a very 
ehnite part in the commission of the dacoities 
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at Bangalwa and Saradhi to this appellant. It 
is clear that the dacoity at Gaura had been 
planned before the dacoits set out for Bangalwa 
and Saradhi, and it is also clear that for °some 
reason or other many of the dacoits were 
prepared to go to Bangalwa and Saradhi but not 
to Gaura. An incident of the kind which Jhaksa 
Gorhi described as having taken place before 
the dacoits set out for Bangalawa and Sardhi 
therefore, in all probability occurred, and I find* 
it very difficult myself to believe that in descri¬ 
bing it Jhaksa Gorhi deliberately ascribed a part 
m it to this appellant which has in fact been 
played by some other of the dacoits. It is not 
suggested that Jhaksa Gorhi, Achhai Lal Sin*h 
and Surhaiya Kora had any opportunity of 
collaborating before they made confession or 
that any one or more of them had a grudge 
agamst this appellant. What is suggested is that 
the Sub-Inspector, Gopi Kant Thakur, had a 
grudge against this appellant and, before each 
of these men made his confession, induced him 
to incriminate him. The incident which occurred 
on 30-9-1942, and which led to the prosecution of 
this appellant was, it appears from the judg¬ 
ment, of such a/kind that it is difficult to 
understand how this sub-inspector could have 
refrained from submitting a charge-sheet against 
Mukhlal Gareri if, indeed, it was he and not 
some other sub-inspector who submitted the 
charge-sheet, which the defence made no attempt 
at all to prove. In fairness to Sub-Inspector 
Gopi Kant Thakur I ought, I think, to say that 
I am not at all persuaded that there was any 
truth whatever in the aspersions which were 
made on him. On the contrary, I consider 
that he is deserving of credit for having un¬ 
earthed a very dangerous conspiracy and brought 
some of the chief conspirators to justice. If 
however, the evidence of Safdar Mian' and 
Saleem Mian is to be discarded, and I am not 
prepared to say that my learned brother is in 
error in discarding it, there is nothing against 
this appellant but the evidence of the approver 
Jhaksa Gorhi and the retracted confessions of 
two other accomplices. I agree that the circum¬ 
stances of this case are not such that it would 
be proper to deviate from the well-established 
rule and convict this appellant on that evidence 
and on nothing else. 

[13] In the result, I would allow the appeals 
of Mukhlal Gareri, Nawal Kishore Dhawal and 
Baikunth Dubey, would set aside their convic¬ 
tions and sentences and direct that they be re. 
leased and set at liberty forthwith. I would 
dismiss the appeals of the other appellants but 
would substitute for the sentences which have 
been imposed on all of tnem except Shital Pra- 
sad Jadav, a consolidated sentence of transporta. 
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Jadav a consolidated sentence of rigorous impri¬ 
sonment for six year3. The lower Court imposed 
two sentences on him of rigorous imprisonment 
for six and five years respectively, these senten¬ 
ces to run concurrently. This sentence erred, in 
my opinion, on the side of leniency but no rule 
for enhancement was issued and I do not consi¬ 
der it necessary to delay the disposal of his 
appeal by issuing one now. 

[14] Imam J. — I agree that the appeals of 
Achhay Lal Singh, Hari Lal, Lakhan Lal, Sital 
Prasad Jadav, Polo alias Palakdhari Singh, 
Sankhi Rai and Surhaiya Kora be dismissed, I 
also agree to the sentences w-hich my learned 
brother proposes to pass on them. I also agree 
that the appeals of Naw'al Kishore Dhawal and 
Baikunath Dubey be allowed and their con¬ 
victions and sentences be set aside. 

[15] The case of the appellant, Mukblal Gareri 
requires careful consideration and I may say that 
his case has caused me considerable anxiety. 
The evidence against him consists of the ap- 
prover Jhagsu Gori, the retracted confession of 
the appellants Surhaiya Kora and Achhay Lal 
Singh and the identification ^f P. W. 1G Safdar 
of Bangalwa and r. \v. 33 Saleem of Saradhi. 
Jhagsu Gori the approver is a self-confessed 
ruffian whose own story of his misdeeds con¬ 
vinces me that he is a dangerous man still let 
loose on society. It has been tho well settled 
practice of the Courts in India not to convict 
on the evidence of an approver unless it has 
been corroborated in material particulars. Tho 
character of the approver in this case is so 
appalling that I am satisfied that in this case 
it was necessary to adhere more than ever to 
that practice. It lm3 also been decided more 
than once by the Courts in India that it would 
Ibe unsafe to take into consideration the retracted 
confession of a co-accused against other accused 
persons unless it was corroborated by reliable 
evidence in material particulars. An approver’s 
evidence has always been regarded as tainted ab 
initio and it has always been thought that one 
piece of tainted evidence should not be taken 
as corroborated by another piece of tainted 
evidence. I have come across at least two re¬ 
ported cases of tho Calcutta High Court where 
their Lordships declined to take into considera¬ 
tion such evidenco as corroboration. I refer to 
(Latafat Hussain Bisw’as v. Emperor] A. I. R. 
1928 Cal. 745 4 and [Kashem Ali v. Emperor] 
A. I. R. 1933 Cal. 6. 6 In the former case an 
approver’s evidence was corroborated by the 
confession of an accused. In the latter caso the 
retracted confession of an accused was corro- 

4. (’28)15 A. I. R. 1928 Cal. 745 (747) :TlG I. C. 174. 

5. (’33) 20 A. I. R. 1933 Cal. 6 (8) : 140 I. C. 379. 


borated by the evidence of two approvers. I do I 
not think that their Lordships laid dowm any I 
new principle and only repeated what has been. I 
regarded in all these years as a sound principle. I 
I respectfully agree with what was said in I 
these tw r o cases and would emphatically declare I 
that it w'ould be dangerous to deviate from it 1 
unless the circumstances were exceptional. The i 
confessions of Achbai Lal and Surhaya Kora, 
have been retracted. It w r ould have been im¬ 
possible to convict any accused person, except 
the confessing accused, on such statements 
without corroboration in material particulars. 
Prosecution have sought corroboration of these 
retracted confessions in the evidence of the ap¬ 
prover and the identification of Mukhlal Gareri 
by witness Safdar and Saleem. Of the appellants 
whose convictions I have agreed to uphold Achhai 
Lal Smgb, Sital Prasad Jadav and Surhaiya 
Kora had against them their own confessions in 
addition to the evidence of the approver and the 
evidence of identification of witnesses at on© 
or more of the dacoities. Thus in their cases 
there was reliable evidence for their convictions. 

The other appellants whose convictions are being . 
upheld, namely, Plari Lal, Lakhan Lal, Polo 
alias Palakdhari Singh and Saukhi Rai had 
against them not only the evidenco of the 
approver, but reliable evidence of identification 
at one or more of the dacoities. Therefore, in 
the case of these 7 men, the tainted evidence of 
the approver found corroboration in material i 
particulars by tho reliable evidenco of identifica¬ 
tion in some cases and in others, in addition, by 
the confessions of the appellants themselves. The 
appellant Mukh Lal Gareri made no confession 
and it would bo necessary, therefore, to examine 
the retracted confessions of Surhaiya Kora and 
Achhay Lal Singh and the evidence of the 
approver with very great care. In addition, it 
would bo essential to see how far the evidence of 
identification by P. w. 1G Safdar and P. \V. 3$ 
Saleem is reliable and fit to bo acted upon. (After 
discussing the evidence as against tho appellant 
Mukh Lal Gareri his Lordship concluded as 
follows): 

[16] I have given this appellant’s case my an- 
xious consideration for I feel that in offences of the 
kind disclosed by the evidence in this case no 
culprit should escape painishment; at the same 
time to convict means serious consequences for 
an accused person and lam not satisfied in 
my own mind that I could with safety act upon 
the evidenco on this record against this appellant 
and I would give him the benefit of a reasonable 
doubt. I would accordingly allow his appeal, set 
aside his conviction and sentence and acquit him. 

K.s. _ Order accordingly . 
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Meredith and Ray J.J. 

Dipnarain Rai and others — Plaintiffs- 
Appellants v. Pundeo Rai and others—Defen- 
dants-Respondents. 

Appeal No. 734 of 1944, Decided on 17-1-1946, 
from appellate decree of Add. Dist. Judge, Chap'-a. 
D/- 14*3-1944. F 

(a) Adverse possession —Possession must be nec 
vi nec clam nec precario —Mere exercise of posses¬ 
sion exclusively and continuously is not enough— 
Requirements of adverse possession vary according 
to facts and circumstances of case—Prima facie acts 
of dispossession may not evidence ouster—Adverse 
possession by co-owner against another — There 
must be denial of title and ouster to other’s know¬ 
ledge ■— Same principle applies to co-owner’s heir. 

The classical requirements of adverse possession are 
that the possession'must be nec vi nec clam nec precario, 
that is to say, the possession required must be adequate 
in continuity, in publicity and in extent. It is sufficient 
that the possession be overt and without any attempt 
at concealment so that the person against whom time ig 
running ought, if he exercises due vigilance, to be aware 
of what is happening. But the practical application of 
these principles is a matter of some difficulty in refer¬ 
ence to varying features of particular cases. The mere 
exercise of possession exclusively and continuously 
would not be enough in all cases to show that the true 
owner, if vigilant, would be aware of what was happen* 

in $, . [Paras 12, 13 and 14] 

lbe requirements to make possession adverse vury 
according to the peculiar facts and relationship of the 
parties and other like circumstances in which the ad¬ 
verse possession commences. The acts which -prima 
facie are acts of dispossession may under particular cir¬ 
cumstances fall short of evidencing any kind of ouster. 
They may be susceptible of another explanation bear 
some other character or have some other object ’when 

placed in juxtaposition with some other facts and cir¬ 
cumstances. [Paras 15> 17] 

As regards co-owners, the law is that there can be no 
adverse possession by one co-owner unless there has been 
a denial of title and an ouster to the knowledge of the 
others and the same principle applies to the case of a 
transferee from a co-owner who professedly takes a 
transfer of the whole property from him and a co¬ 
owner’s heir cannot stand on a better footing than an 
assignee. Such heir, therefore, in order to establish ad¬ 
verse possession against another co-owner must show 
that there was an ouster of which that co-owner had 
either actual or constructive notice. [Paras 25, 27] 

. the P^intiff were the members of a Hindu 

joint family, B being in the possession of the family pro¬ 
perty as the manager of the family. The plaintiff was 
out of India when B died in 1920. In his absence the 
aefendants entered into possessions the family property 
in assertion of their status as heirs of B, The defendants 
did not know that the plaintiff was alive. They were 
recorded in the record of rights and as such in the land- 

^ bGy S ° ld Part ° f P r °P ert y in 1925 to 

t P o Tnr?;o the S , ? curred b y B - The Pontiff returned 
to Indm m 1938. In a suit for a declaration of title and 

recovery of possession filed by the plaintiff in 1939 : 

f bat . tbe mere acts of Physical possession of the 
t v en( *antsi without anything more were not adverse to 

l 6 p . ain Jj® * rom tk 0 very start. Their possession might 
m * erabIe ^eir heirship to B's personal estate or 
might as well be referable to a state of mind in conso- 
anc e Wl th the honest intention of holding the estate in 
sate custody till and subject to the plaintiff coming back 
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and claiming. The sale deeds of 1925 did not militate 
against the possession of the defendants being of the 
same character as that of B himself and their act of 
possession could, in view of the fact that they did not 
know if the plaintiff was alive, under no circumstances 
be predicted to be attributable to repudiation of the 
title of the plaintiff, a person unknown to them. The 
plaintiff’s title was not therefore extinguished by 
adverse possession of the defendants: Case law discussed. 

* • . ,. A [P^ras 18, 30 and 32] 

Limitation Act_ 

Chitaley, Arts. 142 and 144, N. 16, Pts. 15 16 
18 ; - 3 > | 4 I N - 35 > Pts. 4 and 9, N. 36, Pts. 1 and 3. ’ 

( 38) Rustomji, page 1360, Pt. 4, page 136G, Pt. 1 
page 1466, Pt. 4, page 1477, Pt. 3. 

(b) Civil P. C. (1908), S. 100—Adverse possession 
— Question of, is mixed question of law and fact — 
To decide elements necessary to attribute adver¬ 
seness to acts of possession is question of law. 

The question of adverse possession is a mixed ques¬ 
tion of law and fact. To decide what are the elements 
that are necessary, in view of the special features of a 
particular case, in order to attribute the character of 
adverseness to the defendant’s acts of possession is a 
question of law and if the Court of fact has misdirected 
itself as to these elements, he must be deemed to have 
committed an error of law. rPan 291 

C. P. C. — J 

(’44) Chitaley, S. 100, N. 36, Pt. 5. 

( 41) Mulla, page 366, Note “No second appeal etc.” 

P. R. Das, B. N. Rai aud R, S. Sinha _. 

Dr. D. N. Hitter, S. N. Banerji an at STt 

for Respondents. 

Ray J. This is a plaintiff’s second appeal 

against the appellate decree of the Additional 

District Judge of Saran upholding the judgment 

of the trial Court in dismissing the suit with 
costs. 

[2] The suit in which this appeal arises was 
instituted by four plaintiffs of whom plaintiffs 
2, 3 and 4 are donees in respect of a part of 
the suit property from plaintiff l. The allega- 
tions on which the cause of action for the suit 
is based are as follows: One Harnam Rai had 
four sons Mahip Rai, Nidha Rai, Surat Rai 
and Prayag Rai. Plaintiff i Dipnarain Rai, 
claims to be the grandson of Surat, he being the 
son of Tbakur Rai since deceased. Of the 
aforesaid four brothers, Prayag Rai separated 
from the family and we are not concerned with 
his branch in this appeal. According to the plain¬ 
tiffs, the other three brothers Mahip, Nidha and 
Surat and their descendants continued to be 
joint in mess and estate. Nidha died issueless in 
the state of jointness, Mahip and two out of his 
three sons died in a state of jointness leaving 
Banarsi Rai surviving. Similarly in the branch 
of Surat, the plaintiff is the only surviving male 
member, plaintiffs 2 to 4 being the sons of his 
two sisters Bhagwati Kuar and Shyamsunder 
Kuar. While the plaintiff, his father Thakur Rai 
and Banarsi were living as Members of a Hindu 
Mitakshara joint family, plaintiff 1 went to 
serve as a member of the Calcutta police and in 
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1009 he went away to South America. His father 
having died before the revisional survey, Benarsi 
Rai was alone recorded in that survey in respect 
of the entire joint family properties. 

[ 3 ] The plaintiff no. 1 returned from South 
America arriving at Calcutta on 21-10-1938. On 
his return home, he found that Banarsi had died 
and there was no member of the family either 
male or female then surviving. 

[ 4 ] He then alleges that Ramlagan Rai.Sheo- 
mangal Rai, Khobhari Rai and the defendants 
came into possession of the properties belonging 
to his family under the direction of Benarsi Rai 
and his mother as trustees for plaintiff 1. Plain¬ 
tiff 1 having made a gift of his properties in 
favour of his sister’s sons, plaintiffs 2 to 5, under 
a deed of gift dated 11-2 1939, the defendants 
were enraged and began interfering with his pos¬ 
session as a result of which a proceeding under 
section 144 of the Code of Criminal Procedure 
was started between them. The said proceeding, 
however, terminated in favour of the defendants. 
Hence, this suit for a declaration of title and 
recovery of possession. 

[ 5 ] The defence set up by the defendants, inter 
alia , was that plaintiff no.l was not a descen¬ 
dant of Harnam Rai, his alleged grandfather. 
Surat Rai being the son of one Bissessar Rai 
and not of Harnam Rai, that the defendants 
were legal heirs of Banarsi, and that they 
having been in possession of the properties 
for more than 20 years since the death of 
Banarsi, they had acquired title by adverse 
possession and the plaintiff’s suit was, therefore, 
liable to be dismissed. 

[6] The trial Court came to a finding that the 
plaintiffs had failed to establish that plaintiff No. 
1 was a descendant of Harnam Rai and hence 
they failed too to establish their title to the dis¬ 
puted properties. With regard to the plea of 
limitation, the trial Court held that the plain¬ 
tiffs’ case was not governed by the provisions of 
Art. 142 of the Limitation Act but it was govern¬ 
ed by Art. 144; but, however, the defendants 
having been in possession for more than 12 years 
since the death of Banarsi Rai, which took place 
in the year 1920, the defendants had acquired 
titlo by adverse possession. In support of the 
adverse character of the defendants’ possession 
the learned Subordinate Judge relied on Exs. D 
and E winch showed that in a proceeding under 
section 105 of the Bengal Tenancy Act in 1921 
Khobhari Rai the ancestor of the defendants 
was t-ubstituted in place of Banarsi as the 
latter’s heir, and the receipts Ex. A series which 
showed that since the death of Banarsi in about 
1920, the defendants were paying rent in respect 
of the lands, and lastly on Exs O series from 
which it appeared that the defendants had made 
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various transfers of different parcels of the dis¬ 
puted properties in assertion of their right of 
ownership. In short, the learned Subordinate 
Judge held that the defendants possessed the 
properties in assertion of their own rights, with 
adequate openness,continuity .notoriety and with¬ 
out any attempt at concealment, and therefore 
they had acquired title by adverse possession. In 
his view the question of knowledge of such 
adverse possession on the part of the plaintiff 
was quite immaterial. 

[7] The Additional District Judge in appeal 
differed from the learned Subordinate Judge with 
regard to the question of the plaintiffs’ title His 
finding on this will appear from the following 
passage taken from his judgment: 

“I hold that the plaintiffs’ father Thakur was joint 
with Mahip and his sons. The plaintiff No. l’s father 
admittedly died after the plaintiff No. 1 had left for 
British Guiana and America. I held that the plaintiffs’ 
father died in a state of jointness with Banarsi who 
was the only descendant of Mahip then alive. I am 
not prepared to attach any weight to the fact that 
Thakur’s* name was not recorded in the cadastral 
survey. Thus it is clear that the plaintiffs have proved 
that plaintiff No. 1 had title to the properties belong¬ 
ing to the family of Harnam, and that he became 
entitled to them all by survivorship on the death of 
Banarsi. The properties in suit are admittedly proper¬ 
ties belonging to the family of Harnam. Admittedly 
there is no other member of the family of Harnam 
left. Thus there can be no doubt about the title of 
the plaintiff to the lands in suit and I hold accordingly.” 

[8] On the question of extinguishment of the 
plaintiff’s title by adverse possession of the 
defendants, the learned Additional District 
Judge concurred with the view taken by the 
trial Judge. The material facts on which he 
based his conclusion are stated thus by him: 

‘‘Admittedly Banarsi died about the year 1920 after 
the revisional survey and admittedly the plaintiff was 
not in India at the time and he continued to be absent 
until October, 1938. He instituted the suit on 16-11-39, 
that is, only a little over a year after his arrival in 
India. It is also common ground between the parties 
that during the period of the absence of plaintiff No. 1 
from Ind a, the defendants and their ancestors were 
in possession of the lands in suit after the death of 
Banarsi.” 

[ 9 ] Later in his judgment, he concludes to the 
effect that the possession of the defendants and 
their ancestors must bo deemed to be adverse 
for two reasons, namely, that the defendants’ 
ancestors could not be holding on behalf of 
plaintiff 1 as they did not even know whe¬ 
ther ho was alive, nor could it bo said that the 
defendants were holding possession permissively 
as the person who could give such permission 
was not known to be alive, he having beeu 
admittedly traceless at the time, and secondly 
that plaintiff 1 could by exercise of duo delige- 
ncehavo known that the defendants were exer¬ 
cising acts of possession over the suit properties, 
and that they wero doing so in their own right. 
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[10] In this appeal, there is no controversy that 
except for acquisition of title by adverse posses¬ 
sion by the defendants, title would lie with the 
plaintiff. The outstanding question for consi¬ 
deration, therefore, is whether under the cir¬ 
cumstances of the case the possession of the 
defendants can be held to be adverse to 
the plaintiffs. There is no dispute that this 
is a case to which Act. 144, Limitation Act 
applies. According to the Article, the 12 years’ 
period of limitation begins to run when the 
possession of the defendants becomes adverse to 
the plaintiff. The crux of the question for deter¬ 
mination, therefore, is when the possession of 
the defendants became adverse to the plaintiff. 

[11] It is not controverted at the Bar that posses¬ 
sion of Banarsi as a member and more so as 
a manager of the Hindu joint family was on 
behalf of all the coparceners. Plaintiff No. l, 
therefore, was in possession through him till his 
death in the year 1920. At the time of his death 
the plaintiff No. 1, who alone amongst the plain¬ 
tiffs was entitled to immediate possession of the 
properties, was out of India. In his absence the 
ancestors of the defendants stepped into the shoes 
of Banarsi in assertion of their status as his heirs. 
The question, therefore, turns upon the consi¬ 
deration, whether this assertion of theirs com¬ 
bined with their actual physical possession of the 
properties, in suit, amounts to an ouster of the 
plaintiff, or, in other words, whether their posses¬ 
sion as such begins to be adverse since then. 
That they asserted themselves to be heirs of 
Banarsi is clear from Exs. D and E series, noticed 
above, and this was in the year 1921. It is con¬ 
tended by Mr. P. E. Das for the appellants that 
every possession is not necessarily adverse. In 
favour of his proposition that the possession of 
the defendants under the particular circumstan¬ 
ces of this case was not adverse, he relies upon 
two circumstances, namely (l) that the defen. 
dants Laving stepped into the shoes of Banarsi 
as against plaintiff No. l and Banarsi’s posses¬ 
sion being on behalf of the plaintiff No l, they 
could not claim any higher right by their posses¬ 
sion, and (2) that there is nothing on record to 
prove any circumstance which if known would 
give the plaintiff sufficient notice that the defen- 
dants’ possession amounted to or started with 
repudiation of the plaintiff's vested title that was 
inherent in the joint family estate held and 
represented by Banarsi in his lifetime and then 
surviving to him. 

[ 12 ] The classical requirements of adverse pos¬ 
session as propounded by the Privy Council from 
time to time, are that the possession must be 
nec vi nec clam nec precario , that is to say, the 
possession required must be adequate in conti¬ 
nuity, in publicity and in extent. It is sufficient 


that the possession be overt and without any 
attempt at concealment so that the person against 
whom time is running ought, if he exercises due 
vigilance, to be aware of what is happening. In 
[Secretary of State v. Debendra Lai Khan] 61 
I. A. 78 1 their Lordships negatived the contention 
that it -was necessary for the trespasser to 
bring the facts of his adverse possession to the 
notice of the real owner. Dr. I). N. Mitter, 
appearing for the respondents, contends that 
in view of the aforesaid principle of law as 
enunciated by their Lordships of the Privy 
Council, the possession of the defendants which 
fulfilled the above conditions would he held to 
be adverse since its very commencement. 

[13] This argument, however, overlooks the fact 
that the practical application of the aforesaid 
principles is a matter of some difficulty in re¬ 
ference to varying features of particular cases. 
In [Srischandra Nandy v. Baijnath Jugal Kis- 
hore] 62 I. A. 40 2 their Lordhips, with reference 
to the particular facts of that case, expressed 
themselves to say that, in their Lordships’ opi¬ 
nion, the defendants had failed to show that the 
plaintiff’s predecessors by exercising due dili¬ 
gence ought to have been aware of wbat was 
happening apart from the question that the de¬ 
fendants’ possession was adequate, in continuity 
and extent, and that the failure of the plaintiff’s 
predecessors to notice these things, even if they 
were sufficient, when seen, to put them on their 
guard involves, in the opinion of their Lord- 
ships, no lack of reasonable vigilance on their 
part, and the defendants’ case must fail on this 
point. In this case their Lordships also found 
that there was no attempt at concealment. 

[14] This dictum of their Lordships makes it 
very clear that mere exercise of possession exclu¬ 
sively and continuously would not, be enough in all 
cases to show that the true owner if vigilant 
would be aware of what was happening. 

[15] It will appear from the following review of 
cases that the requirement to make possession 
adverse vary according to the peculiar facts of each 
case and depend upon the particular back ground 
of facts and relationship of the parties and other 
like circumstances in which the adverse possession 
commences. In [Ejas Ali Qidwai v. Court of 
Wards, Balrampur Estate] A. I. R. 1935 P. C. 
53 3 their Lordships of the Privy Council have 
said that the principle of law firmly established 
is that a person, who bases his title on adverse 
possession, must show by clear and unequivocal 

1. (’34) 21 A. I. R. 1934 P. C. 23 (25): 61 Cal. 262: 61 
I. A. 78: 147 I. C. 545 (P.C.). 

2. (’35) 22 A. I. R. 1935 P. C. 36 (38) : 14 Pat 327 : 
62 I. A. 40 : 153 I. C. 929. 

3. ('35) 22 A. I. R. 1935 P. C. 53 (56) : 154 I. C. 
27 (P. C.). 
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evidence that big possession wag hostile to the 
real owner and amounted to a denial of his title 
to the property claimed, and that possession that 
is at its inception permissive must be shown to 
have become adverse by some subsequent change 
in its character. 

[1G] In [Ambu Nair v. Secy, of State] 51 1 . A. 
237 4 their Lordships held that a licensee can¬ 
not claim title only from possession, however 
long, unless it is proved that the possession was 
adverse to that of the licensor, to his knowledge 
and with his acquiescence. Knowledge or notice of 
adverse act is necessary when permissive posses¬ 
sion is admitted to he changed to adverse posses¬ 
sion. Possession of a derivative holder may be 
deemed to be possession of the original owner. 

[17] It has also to be borne in mind, as a settled 
principle of law, that acts which prima facie are 
acts of dispossession may under particular cir¬ 
cumstances fall short of evidencing any kind 
of ouster. They may be susceptible of another 
explanation, bear some other character or have 
some other object when placed in juxtaposition 
with some other facts and circumstances. 

[18] In the particular facts of the present case, the 
defendants’ possession may ho referable to their 
heirship to Banarsi’s personal estate or may as 
w r ell be referable to a state of mind in conso¬ 
nance with the honest intention of holding the 
estate in safe custody till and subject to the 
plaintiff l, who was then traceless, coming back 
and claiming. They have proved no'act of theirs 
which is referable and referable only to their 
claiming in denial of the plaintiff l’s title even 
if the latter be alive. The preferential right of 
custody of one’s goods also depends upon one’s 
preferential heirship. Therefore, claim of heir¬ 
ship of Banarsi’s estate is not without moro a 
circumstance from which the true owner should 
be aware of his title being invaded. The state 

of mind of the true owner is a factor to be taken 
into consideration. 

[19] In [Jagannath Marwari v. Sm. Chandni 
Bibi] 2 G C.W.N. G5 5 in which the question of adverse 
possession arose as between co-tenants it was 
held that in order to establish adverse possession 
as between the co-sharers, there must bo evi¬ 
dence of an open assertion of a hostilo title by 
one of them to the knowledge of the others. 
Mere non-participation in the profits by one 
party and exclusive occupation by the other is 
not conclusive. Mookherjee J., after laying down 

the aforesaid principle whilo doaling with the 
tacts of the caso, said: 


4. (’24) 11 A. I. B. 1924 A. C. 150 (151) • 46 Mi 
f 1 b A - : BO I. C. 835 (P. C.). 

Ma w.Vos 8 ' 1921 Cal ' 647 (G51): 07 h c ' a 


“Indeed, before this action was brought, there was 
no attempt on the part of the defendants to rely on 
adverse possession, their pretence was that they were 
the rightful owners, and one of them, the first defendant, 
has pledged his oath in support of that untrue allega¬ 
tion in the witness-box in this suit; they cannot con¬ 
sistently urge that from 1901 the first defendant began 
to hold adversely to the knowledge of the rightful 
owner.” ° 

[ 20 ] In [Thomas v. Thomas] (1855) 2K. &J. 79 ° 
at p. 83 Wood, V. C. held that possession is never 
considered adverse, if it can be referred to a 
lawful title. 

[21] The original owner mayexercise possession 
over his property through his representative 
whose possession is in law deemed to be the 
possession of the principal, but if the representa¬ 
tive changes his mind and determines to hold 
the property on behalf of himself, strictly speak¬ 
ing, the possession of the principal is gone, but 
the law interferes in favour of the principal and 
holds that his possession continues at least until 
the denial of his right is brought to his know¬ 
ledge. In [Govindswami Chettiar v. Kothanda- 
pani Chettiar] 52 M. L. J. 203 7 the question arose 
whether the plaintiff had been excluded from 
a house which was joint family property. The 
plaintiff had been absent for many years in the 
Straits Settlements. Defendant 1 , another mem¬ 
ber of the family, executed a sale-deed in respect 
of the property and the alienee took possession 
thereof. Odgers, J. held on the question of 
adverse possession that the faot that Art. 144 
applied to suits against the alienee of a copar¬ 
cener and not Art. 127 did not make any 
difference as obviously in considering cases of 
adverse possession one is clearly entitled to 
consider the origin and quality of the possession 
and that unless exclusion or abandonment is 
proved, the question of adverse possession did 
not arise. His Lordship said: 

A point which had conio before mo on a previous 
occasion has been agitated in this case, namely, as to 
whether adverse possession can bo acquired against a 
coparconer without his being put on notice either actual 
or constructive that adverse possession is running 
against him. There are eases on either side of the 
line and the matter does not appear to have been 
authoritatively disposed of or at least as far as this 
Court is concerned. I had occasion sitting with Mr. 
Justico Ayliug in S. A. 2019 of 1920 to examine the 
cases on this question at some length and my opinion 
then was that such adverso possession could not bo 
acquired without notice to or knowledge of the coparce¬ 
ner against whom it was so acquired. The same opinion 
was expressed by Ayling and Tyabji JJ. in [Muthu- 

600 AijlU18ar v * Sankaranarayana Aiyer] 27 M.L.J. 


[22] In [Mt. Sitabai v. Jumo] 1 571.c. 283, 9 (Sind 

r» ( ifl 5 k 2 | K, iV-, 7 n 9: , aS L J - Ch - 159: 4 W- B- 13S- 

7 ;( )^A. .K. 1927 Mud. Ill (112): 99 I. C. 15S: 

>>4 M. JLi. J. 203. 

2 t 1915 Mft d. 447 (448); 25 I. C. 573 : 
Ju. ij, 600. 

9. (’35) 157 I. C. 283 (284) (Sind.) 
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Judicial Commissioner’s Court) it was held that 
there could not be adverse possession if the 
defendant himself did not know that he was 
occupying somebody else’s land. He must have 
the intention of using the property adversely 
against the other claimant. 

/ [28] In [Bhaiji Shamrao v. Hajimiya Moham¬ 

mad] 14 Bom. L. R. 314, 10 it was held that the 
possession of joint property by one co-sharer does 
not constitute adverse possession against any 
other co-sharer until there has been a disclaimer 
of the latter’s title by open assertion of a hostile 
title by the former. The facts giving rise to 
that case were that A and S were joint owners 
of certain property. Both of them mortgaged 
the same to B in 1866. A alone redeemed the 
mortgage in 1882 and mortgaged the same to 
the defendants who entered into possession of 
the property and leased it out to his heirs. 
The heirs of S sold their rights in the property 
to the plaintiff who sued in 1908 to redeem the 
mortgage of 1866. It was found as a fact that 
no knowledge of exclusion or adverse possession 
by A could be imputed to S’s heirs. The 
•defendants contended that the rights of S’s 
heirs were barred by the law of limitation. It 
was held that so long as A took no step to 
assert a title against the plaintiff or those under 
whom he claimed in such a manner as to 
•challenge their right to redeem their interest 
^ from her, the possession of A and her mortga¬ 
gees would not be adverse to the plaintiff or 
his predecessors-in-title except in so far as the 
mortgagees might set up a limited title under 
Art. 134 of the Limitation Act. 

[24] In [Halim Shah v. Rahim Bux] 6 Luck* 
170, 11 it was held that a person who takes a trans¬ 
fer from a co-tenant or co-owner steps into the 
•shoes of his transferor. When he takes the assign¬ 
ment he is clothed with all the rights and becomes 
subject to all the liabilities of his. transferor. In 
short, he becomes as much a co-tenant or co¬ 
owner as his transferor was before the transfer. 
This being the position there is not good reason 
for the rule applicable to co-owners and co- 
tenants not being applied to the transferee. 

[25] In [Subah Lai v. Fateh Muhammad] 54 
ALL. 628 12 the plaintiffs inherited a half share of 
a shop and their first cousins inherited the other 
half and the entire shop was in the possession 
and management of these first cousins. They 
transferred the shop to the defendant in April 1910, 
'who was in continous possession since then. In 
Kovember 1924, the plaintiffs sued to recover pos- 

J°- (’127 14 Bom. L. R. 314 : 15 I. C. 500 (503). 

11. (’30) 17 A.I.R. 1930 Oudh 475 (477) : 6 Luck. 170: 

125 I. C. 833. 

12. (’32) 19 A. I. R. 1932 All. 393 (400) : 54 All. 628 : 

140 I. C. 653. 


session of their share of the shop, and the ques¬ 
tion arose whether the defendant’s possession 
should be deemed to have been adverse since 
April 1910, with the result that the suit was 
barred by time. The findings of fact were that 
the plaintiffs neither had any knowledge of the 
usufructuary mortgage nor had any reasons to 
suspect the conduct of their first cousins whose 
possession had not been in denial of the plain¬ 
tiffs’ title. It was held by Sulaiman and Niama- 
tullab, JJ. that the defendant’s possession could 
not be deemed to have been adverse to the plain¬ 
tiffs from the date of the usufructuary mortgage, 
and the suit was not barred by limitation. As 
regards co-owners, the law is that there can be 
no adverse possession by one co-owner unless 
there has been a denial of title and an ouster to 
the knowledge of the others; and the same 
principle applies to the case of a transferee 
from a co-owner who professedly takes a trans¬ 
fer of the whole property from him. There can 
be no difference in principle whether a person is 
the original co-owner or has become a co-owner 
by virtue of a transfer. 

[26] With reference to the last quoted decision, 
it may be observed that the mere fact of one co¬ 
owner assigning the whole interest, that interest 
being in excess of his own share, was not consi¬ 
dered a circumstance calculated to give notice of 
hostile assertion of title to the other co-owner. 

[27] In the present case, the defendants’ ancestors 
took possession of the disputed properties on the 
death of Banarsi by asserting themselves to be 
heirs of Banarsi. As I have shown above, there 
is no difference in principle in considering the 
question of adverse possession as between two 
co-owners and between a co-owner and a trans¬ 
feree from another co-owner. I find no difference 
in principle to show in what way a co : owner’s 
heir can stand on a better footing than an as¬ 
signee. The defendants, therefore, in order to 
establish adverse possession as against the plain¬ 
tiffs must show that there was an ouster of which 
the plaintiff had either actual or constructive 
notice. Much reliance is placed upon the sale 
deeds of the year 1925 (the other ones being 
within 12 years of the suit are immaterial) exe¬ 
cuted by the defendants in respect of a part of 
the disputed properties, and it is contended that 
these transactions establish beyond doubt that 
they were asserting their own title in denial of 
the title of true owner. But these documents were 
executed in order to raise funds to pay off debts 
incurred by Banarsi. These transactions, there¬ 
fore, do not militate against the possession of the 
defendants being of the same character as that 
of Banarsi himself. 

[28] The defendants having stepped into the 
shoes of Banarsi, their possession is subject to such 
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equities in favour of the plaintiffs as were availa¬ 
ble to them as against Banarsi. If Banarsi ever had 
attempted to assert a hostile title in repudiation 
of the title of the plaintiff No. l his possession 
thereafter would not have been deemed to have 
been adverse unless this assertion was brought 
home to the knowledge of the plaintiff. The learn¬ 
ed Additional District Judge has found as a fact 
that neither the defendants nor their predecessors 
ever knew that the plaintiff No. 1 was alive. 
Under the circumstances, it is inconsistent on 
the part of the defendants to say that they were 
prescribing as against the plaintiff No. l or their 
assertion was in denial of the latter’s title. 

[29] It has been strenuously contended by Dr. 
Mitter that the question of adverse possession is a 
question ot fact, and this Court has no jurisdic¬ 
tion to interfere with the concurrent findings on 
this point recorded by both the Courts below. I 
icannot accept this contention to be sound. The 
jquestion is a mixed question of law and fact. To 
decide what are the elements that are necessary, 
in view of the special features of a particular case, 
-in order to attribute the character of adverse¬ 
ness to the defendant’s acts of possession is a 
question of law and if the Court of fact has 
misdirected himself as to these elements, he 

(must be deemed to have committed an error 
of law. 

[;joJ The learned Additional District Judge has 
misdirected himselt in law in arriving at a linding 
that mere acts of physical possession of the defen¬ 
dants without anything more were adverse to 
the plaintiffs from the very start. I have said it 
was not so till even the sale transactions of the 
year 1925. The adverse possession must be for the 
full statutory period. Tho defendants claiming 
to be representatives-in.interest of Banarsi can¬ 
not be considered to have asserted anything 
more or anything less than if Banarsi had 
suddenly started charging the character of his 
possession. Beyond doubt, plaintff No. l’s suit 
against Banarsi for recovery of possession would 
not fail merely for his act of possession combin¬ 
ed with assertion of his individual and exclusive 
title but the defendant Banarsi in order to deteat 
the plaintiff’s suit would have had to prove that 
the statutory period of 12 years had passed before 
his suit since tho exclusion became known to 
the plaintiff (to use tho words of clauso lit 
of Art. 127, Sell, i, Limitation Act). Tho re¬ 
quirements of adverse possession by Banarsi’s 
heir would be the same as above. Instead of tho 
defendants, suppose Banarsi was succeeded by 
his son, widow or mother. It would bo tho hob-lit 
of absurdity to contend that their po,session°in 
order to be adverse need not bo subject to tho 
same limitations as that of Banarsi. Tho defen¬ 
dants do not claim to have been prescribing for 
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any right higher than that of Banarsi. They could 
not successlully hold the disputed estate free 
from the.charges, liens, liabilities and other 
equities to which Banarsi’s estate in his hand 
and on account of his doings would be liable. If 
so, I can see no principle in law in which would 
exonerate them (defendants) from fulfilling 
those very requirements of law to gain title to 
the extinguishment of that of the plaintiff 1 
which would have been needed to have been 
fulfilled by Banarsi. As they were in actual 
physical possession in the shoes of Bsnarsi, they 
were recoided in the record of rights and as 
such in the landlord’s rent roll. Their disposi¬ 
tions of property by sale deeds in the year 1925 
were for paying off Banarsi’s debts, that is, the 
debts of the family and tho subsequent disposi- 
tions were within 12 years of the suit. Their act 
of possession can, in view of the fact that they 
did not know if plaintiff l was alive, under 
no circumstances be predicted to be attributable 
to repudiation of the title of plaintiff l, a person 
unknown to them. 

[31] Different considerations would arise if 
they claimed adversely to Banarsi. Dr. Mitter 
argues that they were claiming adversely to- 
Banarsi’s heir. This argument ignores the fact 
that plaintiff l is not an heir of Banarsi. He had 
his vested right all along throughout all the 
material time. In that position their (defen¬ 
dants’) position would not bo a whit better than 
that of a co-owner or co-sharer with the plain¬ 
tiff l. The possession of a co-ower without more 
is not adverse. 

[32] In view of what I have said above, I 
hold that the learned District Judge was wrong 
in law in finding that tho plaintiffs’ title had 
been extinguished by adverse possession of the 
defendants. 

[33] In this view of the matter the appeal 
succeeds and must be allowed with costs. 

[34] Meredith J. —I agree. In my opinion there 
was nothing in the delendant’s conduct which 
could properly be regarded as putting the plaintiff 
number one upon notice that they were holding 
the property adversely to him, and not on his 
behalf if and when he should ever (?) return. 
The defondants as heirs of Banarsi would be tho 
proper persons to hold and look after the pro¬ 
perty in either case in the plaintiff’s absence. 
Merely by reason of their holding it, therefore, 
tho plaintiff however vigilant could not have 

btcomo aware of any assertion of title hostile to 
him. 

v.r./d.h. Appeal allowed . 
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Megha Palai and others—Petitioners v. 
Emperor . 

Cri. Rev. No. 229 of 1945, De'd on 19*2-1946, from 
order of Sessions Judge, Gan jam Puii, D/-31-10-1945. 

(a) Bengal Private Fisheries Protection Act (2 of 
1889), S. 3 Proviso—Bona fide claim. 

The complaint tiled by the zamindar that the villagers 
had no right to fish in a sheet of water within his 
zamindari was dismissed by the criminal Court as it 
was found on enquiry that the villagers bad a right to 
fish in the said waters. Subsequently the accused who 
were some of the villagers were prosecuted for fishing in 
the aforesaid waters. 

Held that the claim of the accused that they had 
caught fish in a bona fide claim of right was correct 
and they were protected under S. 3 proviso. [Paras 3&7J 

(b) Bengal Private Fisheries Protection Act (2 of 
1889), S. 3 Proviso—Applicability, 

The part 1 of the proviso to S. 3 is not necessarily 
confined to acts done in a navigable river or any portion 
thereof. The protection of the proviso extends to all 
acts done in exercise of bona fide claim of right whether 
in private waters other than a na\igable river or in any 
portion of a navigable river in which there may be 
private rights. [p ara 5 ] 

B. Maha-patra —for Petitioners. 

Advocate-General— for the Crown. 

Order. —The six petitioners have been found 
guilty under s. 3, Bengal Private Fisheries 
Protection Act, 1889 (Bengal Act, 2 of 1889 ) and 
they have been sentenced to a fine of rs, 20 each 
by the learned Sub-divisional Magistrate of 
Puri. The case against these 6 petitioners was 
the following. It appears that there is a big sheet 
of water called Brundaban Sagar over the an- 
abadi and rayati lands of certain villages, some 
of which are within the zamindary of the Raja 
of Parikud and some within the zamindary of 
what is known as the Bhingarpur estate and one 
Sona Debi. This expanse of water appears to be 
surrounded by embankments on all sides. But 
sometime in 1938 there were breaches in the em¬ 
bankments, and there was free egress and iDgress 
of fish from Brundaban Sagar into the Chilka 
lake. The prosecution case was that the Raja of 
Parikud had the exclusive right to fish in the 
sheet of water which was on the villages within 
his zamindary; and similarly, the Bhingarpur 
estate and Sona Debi had the exclusive right to 
fish in the expanse of water which lay within 
their zamindary. The prosecution case further 
was that the petitioners had caught fish in that 
portion of the sheet of water which lay within 
the zamindary of the Raja of Parikud. An in¬ 
formation was given to the police, and on that 
information the petitioners along with several 

others were put on trial with the result stated 
above. 

[2] On behalf of the petitioners the main 
point urged was that they had a customary 


right to fish in the waters of Brundaban Sagar 
and that, in any case, they were proteced by 
the proviso to S. 3, Bengal Private Fisheries 
Protection Act, 1889. The learned Magistrate did 
not accept the plea of a bona fide claim of 
right which the petitioners put up, and he con¬ 
victed the petitioners of the offence of fishing in 
private waters. 

[3] The main point urged before me on behalf 
of the petitioners is that they are protected by 
the proviso to S. 3 of the Act, and that they 
acted in the exercise of a bona fide claim of right. 
From the documentary evidence in the record 
it is clear that there was a previous dispute 
regarding the right of fishing in that portion of 
Brundaban Sagar which lay within the zainin- 
dary of the Bhingarpur estate. A complaint 
was filed and there was an enquiry and as a 
result of that enquiry it was found that the 
villagers had a right to fish in the said waters. 
The complaint filed by an employee of the 
Bhingarpur estate was dismissed. In view of 
that evidence which consisted of a report by a 
Police Officer, a petition of complaint and the 
order of the Sub-divisional Officer, it is clear to 
me that the petitioners caught fish in the waters 
of Brundaban Sagar in exercise of a bona fide 
claim of right. I do not think that it can be 
said that the claim of right which the petitioners 
were putting up was a mere colourable pretence. 

[4] The learned Advocate-General appearing 
for the Crown has, however, put an interpre¬ 
tation on the proviso to S. 3 of the Act which 
would make that proviso applicable only to a 
portion of a navigable river. In order to appre¬ 
ciate the point raised by the learned Advocate- 
General, it is necessary to quote the proviso 
in.,full- The proviso reads as follows: 

“Provided that nothing herein contained shall apply 
to acts done by any person in the exercise of a bona 
fide claim of right or shall prevent any person from 
angling with a rod and line or with a line only in ariy 
poriion of a navigable river.” 

[5j The proviso as quoted consists of two parts. 
The first part relates to acts done by any person 
in the exercise of a bona fide claim of right. 
The second part deals with the act of angling with 
a rod and line or with a line only in any portion 
of a navigable river. The learned Advocate- 
General has suggested that the expression “in 
any portion of a navigable river” which occurs 
in the second part of the proviso should be read 
as controlling the second as well as the first part 
of the proviso. In other words, his contention 
is that when the first part talks of acts done by 
any person in the exercise of a bona fide claim 
of right, it really refers to acts so done in any 
portion of a navigable river. In my view, this 
interpretation of the proviso is not correct. 

If acts done in the exercise of a bona fide claim 
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of right were restricted to acts so done in any 
portion of a navigable river, then it would be 
unnecessary to impose a further restriction as 
to angling with a rod and line or with a line 
only in any portion of a navigable river. As I 
read the proviso, the first part is really indepen¬ 
dent of the first part. The 2nd part refers to all acts 
done by any person in the exercise of a bona fide 
claim of right. Such acts may be in private 
waters other than a navigable river or they may 
I be in any portion of a navigable river in which 
there may be private rights. The 1st part is not 
necessarily confined to a navigable river or any 
portion thereof. It is also worthy of note that 
there i3 a comma after the end of the 1 st part 
and before the 2nd part begins. If the interpre¬ 
tation which I am placing on the proviso to S. 3 
of the Act is correct, then it is clear that the 
petitioners come within the protection afforded 
by the 1st part of the proviso. I have already 
referred to the documentary evidence in the case 
which shows that the villagers had been claim¬ 
ing tho right of fishing in the waters of Brun- 
daban Sagar from a fairly long time, and it 
cannot bo said that the claim which they were 
putting forward on tho present occasion was 
a mere colourable pretence. 

[6] The learned Advocate General has also 


contended that the Raja of Pariluid had the 
right of fishing in the waters of ChilUa lake and 
on the basis of the decision of their Lordships of 
the Judicial Committee in [Srinath Roy v. Dina- 
bandhu Sen] 41 I. a. 221 1 the said Raja had the 
right to follow the fish if and when they went 
into tho watei’3 of Brundaban Sagar. The ques¬ 
tion which we are determining in the present 
case is not the existence or non existence of the 
right of the Raja of Parikud to fish in the wators 
of Brundaban Sagar. The Raja of Parikud may 
also have the right to fish in the said waters. 
The question which we aro determining in the 
present case is whether tho villagers did the acts 
complained of in oxerciso of a bona fide claim 
of right. If they did so, they cannot be found 
guilty of the oflence under s. 3, Bengal Private 
Fisheries Protection Act, 1889. 

[7] For tho reasons given above, I am of the 
view that the!petitioners are protected by the 1st 
part of the proviso to s. 3 of the said act. Thoir 
conviction is, therefore, bad in law. The result 
therefore, is that the rule succeeds, and is made 
absolute. The conviction and sentences passed 
against the petitioners are set asido. Tho fines, 
if paid, by them, should bo refunded to them. 


G.N./D.n. 


Rule made absolute 


1. (’14) 1 A. I. R. 1914 P. C. 48 (54): 42 Cal. 489 
I. A. 221 : 25 I. C. 4G7 (P. C.). 
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Surya Narain Prasad — Petitioner v. Surya 
Man Jha and others — Opposite party . 

Civil Cri. Revn. No. 18 of 1946, decided on 25*3*1946, 
fronvorderof Addl. Dist. Judge, Bhagalpur, D/- 21-8-1945. 

Criminal Procedure Code (1898), Ss. 476 and 476-B 
— Application for prosecuting plaintiff for perjury 
dismissed by Civil Court—Provisions of Civil Pro¬ 
cedure Code being applicable Court has power to 
award costs to plaintiff — Appellate Court under 
S. 476-B has also same power — Civil P. C. (1908), 

S. 35. 

Applications under S. 476, Criminal P. C. originating 
in Civil Courts must be dealt with according to the pro¬ 
visions of the Civil Procedure Code : 18 A. I. R. 1931 
Cal. 604 ; 18 A. I. R. 1931 Pat. 411 and 21 A. I. R. 
1934 Pat. 55, Foil 30 A. I. R. 1943 Lab. 26, Not foil. 

[Para. 1] 

Consequently, where an application under S. 476 is 
made to a Civil Court for prosecuting the plaintiff for 
an offence of perjury, the Court has jurisdiction while 
dismissing the application to award costs under S. 35, 
Civil P. C., to the plaintiff. Such costs are incident to 
the suit in which the petitioner was the defendant, 
being the cost of interlocutory applications made to the 
Court after the suit was decreed. Similarly, the appellate 
Court while disposing of the appeal under S. 476-B filed 
against the order dismissing the application has power 
to award costs. [Para. 1] 

Cr. P. C. 

C45) Ckitaley, S. 476 N. 24, Tts. 7 to9,S. 476-B, N.4. 

G. C. Das — for Petitioner. 

Shambliu Nath and S. C. Misra —for Opposite party. 

Order. —The petitioner was a defendant in 
a suit in which the plaintiff asked for recovery 
of possession of certain land. The suit was 
decreed; and sometime after it was decreed, the 
petitioner made an application, to the trial 
Court asking that certain of the plaintiffs, who 
had given evidence in the suit, should be pro¬ 
secuted for perjury. This application was dis¬ 
missed and an appeal against the order of the 
learned Munsif was also dismissed. The learn¬ 
ed Munsif and tho learned Additional District 
Judge who heard tho appeal both awarded costs 
against the petitioner. It is now contended that 
this order for costs was an order made without 
jurisdiction and should, in cousoquence, be set 
aside. For this proposition, Mr. G. C. Das, 
for tho petitioner, relies on the decision of 
Blacker J. of tho Lahore High Court in [Abdul 
Hamid v. Sayyed Ahmad Shah] A. I. R. 1943 
Lah 26. 1 Blacker J. there observed that: 

“Proceedings under S. 476B, Criminal P. C., whetbor 
they originato in a civil Court or a criminal Court or a 
revenuo Court, aro criminal proceedings.” 

This, Blacker J. thought, was a conclusion 
which necessarily followed from the decision 
of a Full Bench of the Lahore High Court in 
[Dhanpat Rai v. Balak Ram] 13 Lah. 342. 3 

1. (’43) 30 A. I. R. 1943 Lah. 26 (27) : 202 I. C. 724. 

2. (’31) 18 A. I. R. 1931 Lah. 761 (762) : 13 Lah. 342: 

135 I. C. 594 (F.B.). 
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What was there decided was that when an ap¬ 
plication in revision was made to the High 
Court against an appellate order of a civil or 
revenue Court made under S. 476B, Criminal 
P. C., the jurisdiction of the High Court to 
entertain and dispose of it was derived from 
S. 439, Criminal P. C., and not from s. 115, 
Civil £. C. This decision, however, is at vari¬ 
ance with decisions of other High Courts, and 
particularly with decisions of the Calcutta High 
Court; see, for instance, [Surendranath Maiti 
v. Sushilkumar] 59 Cal. 68. 3 'Lort-Williams J. 
there expressed the opinion that all applications 
under Ss. 476, 476A and 476B originating in 
civil Courts must be dealt with according to the 
provisions of the Civil Procedure Cede. The 
same view of the matter was taken by Dhavle J. 
of this Court in [Jagannath Acharya v. Baja- 
gopalachari] 12 P. L. T. 671 4 and by Agarwala J. 
in [Sheopal Singh v. Mahendra Narain Singh] 
A. I. R. 1934 pat. 55. 6 Apart from this, it seems 
to me quite clear that the Courts which made 
the orders now complained of' were civil Courts 
and, therefore, had jurisdiction under S. 35, 
Civil P. C., to award costs. The costs which 
the petitioner was ordered to pay were, I think 
myself, costs incident to the suit in which he 
was a defendant, being the costs of interlocu¬ 
tory applications made to the Court after the 
suit had been decreed. The procedure which 
the learned Munsif had to follow in disposing 
°f the application which was made to him by 
the petitioner may, to some extent, have been 
laid down in S. 476, Criminal P. C., but he was 
nevertheless sitting a3 a Civil and not as a 
Criminal Court, and had, in my opinion, juris- 
diction to award costs. So also had the learned 
Additional District Judge who heard the appeal. 
I can see no reason to interfere with the orders 
of the Courts below and this application will 
accordingly be dismissed. 

K »S. _ Revision dismissed. 

3- (’31) 18 A. I. R. 1931 Cal. 604 (605) : 59 Cal. 68 : 
134 I. C. 1063. 

4 - (’31) 18 A. I. R. 1931 Pat. 411 (412): 135 I. C. 513: 
12 P. L. T. 671. 

5 ‘ (’34) 21 A. I. R. 1934 Pat. 55 (55) : 147 I. C. 535. 
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Meredith and Bennett JJ. 

Dwarka Singh and another — Appellants 
\ v. Dmperor. 

Nos - 684 and 687 of 1945, Decided 
-i A fr° m decision of 1st Assistant Sessions 

J uage, Patna, D/- 14-8-1945. 

Value^of” 1 * 113 * — Identification of accused — 

fin?r ttle ? r n0 Value can be attfl ched to the test identi- 
™?r 10n , , so lon S as 16 m onths after the event, 
P icnlarly when the accused is.a man of the same 
a ge as that of the identifying witness. [Para 8] 


(b) Criminal P. C. (1898), S. 342—Written state¬ 
ment by accused—Law does not provide for admis¬ 
sion of such statement — Putting! specific ques¬ 
tions to accused as provided by section is desirable 
— Duty of Court under section pointed out. 

It is important that accused persons, and the law¬ 
yers defending them, should realise that a written 
statement drafted by the defence lawyer cannot pos¬ 
sibly be regarded by the Court as more than a formal 
statement of the defence case drawn up by the defence 
lawyer for the convenience of the Court, and admitted 
only for that purpose, since the law nowhere provides 
for the admission of any written statement at Sessions 
trials. On the other hand, a positive statement of his 
defence by the accused himself in his own words and his 
explanation of why the witnesses bad given the evidenoe 
against him in his own words may well, if put forward 
convincingly and with assurance and the appearance of 
truth, carry very great weight with the Judge. There¬ 
fore it is not only desirable for the Court to give the 
accused a full opportunity of taking this course by putt¬ 
ing specific questions, but it is desirable for the defence, 
when given that opportunity, to adopt it. [Para 8 ] 

Per Bennett J. :—When after a general question, the 
acceptance of a written statement is substituted for any 
further examination under S. 342 the Court is adopt¬ 
ing a procedure which is doubly illegal in that it is 
nowhere authorized in the Code of Criminal Procedure 
and is adopted solely to avoid the procedure which is 
authorized by that Code. When an accused person in 
answer to a general question under S. 342 denies the 
offence and says that he will file a written statement, 
the duty of the Court is to read S. 342, over to him 
and explain that he has no right to file a written state¬ 
ment, and also explain what may be the consequences 
of bis refusal to answer any further questions. Having 
done so, the Court should proceed to put the necessary 
and proper questions, and should only desist when the 
accused makes it abundantly apparent that he will re¬ 
fuse to give any explanation whatever of any of the 
circumstances in evidence against him. The primary 
matter to be ensured under S. 342 is that the accused 
has been given a proper opportunity to explain the 
vital matters in evidence against him, but it must not 
be forgotten that, if he fails or refuses to give an ex¬ 
planation, it is of equal importance that his failure or 
refusal should be made abundantly apparent on the 
face of the record, in order that the inference against 
him thereon, authorized by S. 342, may be well founded. 
A mere written statement does not afford a proper or 
sufficient basis upon which to base such an inference, 
because it proceeds merely by way of argument from 
the mind of his lawyer. [Para 13] 

Cr. P. C._ 

(’46) Chitaley, S. 342, N. 18, Pts. 2 to 7. 

(c) Criminal P. C. (1898), S. 162 — Prosecution 
witness declared hostile—Prosecution cannot con¬ 
tradict him by reference to his statements before 
police. 

Under S. 162 the defence is entitled to contradict a 
witness called for the prosecution by reference to his 
statements before the police; but the prosecution is not. 
Section 162 lays down in the most positive manner 
that, apart from this privilege extended to the accused, 
the statement to the police shall not be used for any 
purpose at the trial. [Para 9] 

Qf' P b _ 

(’46) Chitaley, S. 162, N. 16. 

(d) Penal Code (I860), S. 395 —Sentence—Dacoits 
are generally persons of little or no means — Sen¬ 
tence of fine is not appropriate. 
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A sentence of fine is not appropriate in dacoity cases. 
The dneoit' are generally persons of little or no means. 
Where llnre are al.-o sentences of Ion" term imprison¬ 
ment it. simply means that the sentence of tine will 
cause hard-liip and sufferin'! to the unfortunate mem¬ 
bers of their family, who have been deprived of their 
bread-winner. Such sentences generally result in what 
small property there may be being sold up during the 
absence of the convict in jail, and his womenfolk being 
not only severely harassed through no fault of their 
own. but being left without any means of livelihood 
pending the return from jail of their men years hence. 

[Para 12] 

(e) Penal Code (1860), S. 395—Person injured in 
dacoity —Number of teeth knocked out of little boy 
— Girl ot 16 molested and deprived of her orna¬ 
ments — Crime should be put down with utmost 
rigour of law. 

Where, in a nasty dacoity, not only a person received 
injuries, hut a little boy had a number of his teeth 
knocked out, and a young girl of 16 was molested and 
deprived of her ornaments: 

Held that crimes like this are a disgrace to any 
civilised community, and should be put down with the 
utmost rigour of the law. [Para 12] 

Mcdni Prasad Singh (in No. 68 ?)—for Appellants. 

Nizamuddin Khan for Government Advocate — 

for tho Crown. 

Meredith J. — These two appeals, one from 
jail and one a regular appeal, are by the same 
two persons and relate to the same case. The 
appellants, Dwarka Singh and Bhaswa Dhanuk, 
have been convicted under S. 395, Penal Code 
by tho learned 1st Assistant Sessions Judge, 
Patna, Mr. A. C. Banerji and have been sentenced 
to five years rigorous imprisonment each and to 
pay fines of Its. 200 each, or in default to suffer 
six months further rigorous imprisonment each. 
At the time of admission of tho appeal a rule 
was issued to show cause against enhancement 

of the sentence in the event of the convictions 
being upheld. 

[2] This was a supplementary trial, as 
another person accused of this dacoity had been 
previously tried and convicted. The dacoity in 
question took place in tho house of one Baiju 
Pa9i (P. W. l) of village More, police station 
Mokamah, on 2-7-1913. Ornaments and cash to 
the total value of Its. 351/4/- were taken by tho 
dacoits, and Baiju and his son and a relativo 
and one of tho villagers were assaulted and 
injured by the dacoits. Tho occurrence of tho 
dacoity was not challenged at tho trial, and was 
"well established. Baiju, on account of his injuries 
and inability to secure a conveyance, was not 
able to a *t out for the thann , six miles distant, 
in the morning, but tho village Chaukidar was 
sent. It so happened bo met the Sub Inspector 
of Police near the village, as tho Sub-Inspector 
was going that way in connection with some 
other inquiry, and according to the prosecution 
the Chaukidar gave him a brief intimation of tho 
occurrence of dacoity but without any details. 


There is, I think, reason to doubt whether he 
ever actually met the Sub-Inspector, wbo was 
going through More in any case. However that 
may be, the Sub-Inspector did not record any 
statement, but when he arrived at the village at 
9 A. M. he recorded the fard-i beyan of Baiju. 
In this information Baiju claimed tq have 
identified, amongst others both the appellants, 
Indeed, he attributed some of his injuries to 
Bhaswa, saying that this man, whom he had 
recognised by the light of a lantern burning in 
the verandah and by the light of the dacoits’ 
torches had struck him on the head with a 
spear. He also said that the appellant Dwarka 
Singh and another man Fauzdar Dusadh had 
carried out of his house a wooden box containing 
money, paper and ornaments. 

[3] Both the appellants were found abscond¬ 
ing. Bhaswa was arrested in connection with some 
other case some time before 25-8-1943, and a test 
identification of Bhaswa was held by a Magistrate 
on 13-9-1943, some two months after the occur¬ 
rence. Dwarka Singh could not be arrested until 
1-7-1944 and a test identification in his case 
was not held until 13-11-1944, 16 months after 
the occurrence. 

[4] At the trial Baiju identified both the appel¬ 
lants. As against Dwarka tho only evidence m 
addition to Baiju’s identification was that of 
Baiju’s own son, Ram Saroop Pasi (p.W.2), who 
at the time of tho dacoity was a hoy of 10, and 
also of the son-in-law of a sister of Baiju’s named 
Fuuzdari. This man was examined by the com¬ 
mitting Magistrate, but could not he examined 
at the trial as he had disappeared and could not 
he found, the allegation being that he had mode 
himself scarce owing to threats by relatives of 
the accused Dwarka. However that may be, his 
deposition was taken in uuder S. 33, Evidence 
Act. Tho evidence of these two witnesses was 
that they had identified Dwarka, who was un¬ 
known to them previously, at tho test identifi¬ 
cations, and the test identifications were proved 
by the Magistrates who held them to corroborate 
that. 

[5] As against Bhaswa, in addition to tho 
identification by p. W. 1 there was also positive 
identification by the hoy Ram Saroop (p. W. 2) 
already referred to, and by Baiju’s daughter, 
Ajnasia (r. w. 4), a young girl of 16, who testi¬ 
fied that the dacoits invaded her room and told 
her they would kill her if she did not give them 
her ornaments, and on this she took off her 
ornaments and made them over to Bhaswa. 
Moreover, there was tho evidence of Fuuzdari, 
supported by tho Magistrate, that he had identi¬ 
fied Bhaswa at tho test identification held two 
months after the occurrence. 
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[6] The accused were not properly examined 
by the learned Judge under S. 342, Criminal 
P. C. The learned Judge ought to have put to 
them the main features of the evidence against 
them, and asked them definitely for their ex¬ 
planation if they had one. Instead of that, he 
merely asked them whether they were aware of 
what offence they had been charged with, and 
when they said ‘yes/ he only asked them whether 
they had anything further to say. Dwarka said 
he would file a written statement, and did file 
one which contained a specific allegation of 
enmity on the part of Baiju. It was asserted 
that 1 Dwarka, under the orders of a certain 
Musammat, had cut a crop grown by Baiju upon 
land taken in settlement from another Musammat, 
said to have some dispute with the first Mus¬ 
ammat. This case was also made out to Baiju in 
cross-examination but was denied, and no 
attempt was made to establish it by evidence. 

[7] As for Bhaswa, he simply said he did not 
commit the offence, and when asked “Do you 
want to say anything more?” he replied: “What 
else shall I Bay.” Nor was any suggestion of 
enmity against him put to any of the prosecution 
witnesses in cross-examination. 

[8] It will be seen that there is a wide diffe¬ 
rence between the cases of the two appellants, 
and, in my opinion, while there can be no possi¬ 
ble doubt about Bhaswa’s guilt, there is just room 
for doubt in the case of Dwarka, despite the 
fact that he absconded for so long, and made no 
«Itempt to establish his defence positively. In 
Dwarka’s case there is really nothing, except the 
’evidence of Baiju himself; because little or no 
value can be attached to the test identification 
held so long after the event, particularly in view 
°f the fact that Dwarka is a man of the same 
village. One would expect, in fact, that Ram 
oaroop must have known his co-villager Dwarka. 
If he did know him, then he would have no 
difficulty in picking him out at a test identifica¬ 
tion; whereas if he did not, it is difficult to believe 
that he could really remember a strange face 
seen at night after a year and four months. If 
We assume that Ram Saroop did know him and 
really saw him, then he sould have named him 
before the police, which he did not do. As for 
Fauzdari, who i9 a man of a different village, we 
get it from the test identification report that as 
soon as Fauzdari Pasi came to the place where 

1 * W * 1 was held suspect Dwarka 

mgh cried out that the witness was a resident 
°. is village, and so could identify him In the 
Circumstances not much value can he placed upon 
tee identification by Fauzdari. Thus as I have 
sa 1 , the case really rests on the evidence of Baiju. 
°w, Dwarka had made very definite and very 

specific allegations of enmity on the part of 


Baiju. On the one hand, Dwarka made no attempt 
to substantiate these allegations but possibly he 
might have been handicapped by the fact that 
his allegations could only be substantiated by his 
companions in cutting the crop, or by the evi¬ 
dence of the Musammat, and such people, if it 
was really a case of cutting a crop grown by 
somebody else, might well hesitate to give evi¬ 
dence. On the other hand, as I have said, there 
was no adequate examination under S. 342. Had 
the learned Judge told Dwarka that a written 
statement could be no real substitute for his own 
positive explanation in his own words, and had 
he put specific questions, it seems possible that 
Dwarka s story might have been put forward by 
himself in a form and in a manner which might 
have led to the learned Judge attributing consi¬ 
derably more weight to it. It is important that 
accused persons, and the lawyers defending them, 
should realise that a written statement drafted 
by the defence lawyer cannot possibly be regard¬ 
ed by the Court as more than a formal statement 
of the defence case drawn up by the defence 
lawyer for the convenience of the Court, and 
admitted only for that purpose, since the law no¬ 
where provides for the admission of any written 
statement at sessions trials. On the other hand, 
a positive statement of his defence by the 
accused himself in his own words and his ex¬ 
planation of why the witnesses had given 
the evidence against him in his own words may 
well, if put forward convincingly and with as¬ 
surance and the appearance of truth, carry 
very great weight with the Judge. There¬ 
fore, it is not only desirable for the Court to 
give the accused a full opportunity of taking 
this course by putting specific questions but it is 
desirable for the defence, when given that oppor¬ 
tunity, to adopt it. 

[9] There is another circumstance which makes 
me hesitate to accept what is practically the 
sole evidence of Baiju, without corroboration. It 
is this. Baiju states that he told the names of 
the dacoits he had identified to five villagers, 
whom he named, who bad come up directly 
after the departure of the dacoits. The prosecu¬ 
tion made no attempt to examine four of these. 
The fifth, Misri Pasi (P. W. 6) was examined, but 
he said ”Baiju did not tell me the names of the 
dacoits identified by him.” He was allowed to 
be declared hostile and cross-examined by the 
Assistant Public Prosecutor. But here again 
there was a defect in the procedure of the lear¬ 
ned Judge. He allowed it to be put to the witness 
in cross-examination by the Crown that he had 
stated before the Bub Inspector that Baiju had 
told him that he had identified Dwarka and 
others. Under S. 162, Criminal P. C. t the defence 
is entitled to contradict a witness called for the 
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prosecution by reference to his statements before 
the police; but the prosecution is not. Section 
1G2 lays down in the most positive manner that, 
apart from this privilege extended to the accused, 
the statements to the police shall not be used 
for any purpose at the trial. In my opinion, 
Pwarka Singh must get the benefit of the doubt, 
and must be acquitted. 

[ 10 ] No such considerations arise in Bhaswa’s 
case, Bhaswa having been identified as a known 
person by three different witnesses, to none of 
whom was it suggested that they did not name 
him to the police at the earliest opportunity. It 
is true that the examination of this man also 
under S. 342 was inadequate; but I am confident 
that if any enmity or reason for false accusation 
had existed, that would have been the first 
thing which Bhaswa would have blurted out in 
answer to the general question put to him. Not 
only did he make no allegation of any enmity, 
but, as I have said, he did not suggest to any of 
the witnesses that any reason existed for false 
implication. The learned Judge in the course of 
his judgment says: 

“The other accused Bhaswa Dhanuk, who defended 
himself, simply made a statement that he is innocent, 
and has been falsely implicated out of grudge.” 

[11] I find no such statement anywhere on 
record, and I think the learned Judge is in error 
and cannot have referred, when writing his 
judgment, to Bhaswa’s statement which he had 
himself recorded. I am quite satisfied that Bhaswa 
has been rightly convicted. 

[12] With regard to the enhancement rule, I 
must point out, in the first place, that a sentence 
of fine is not appropriate in dacoity cases of this 
kind. These dacoits are generally persons of 
little or no means. Where there are alsosenten- 
ces of long term imprisonment it simply moans 
that the sentence of fine will cause hardship 
and suffering to the unfortunate members of their 
family, who have been deprived of their bread 
winner. Such sentences generally result in what 
small property there may be being sold up 
during the absence of the convict in jail, and 
his womenfolk being not only severely harassed 
through no fault of their own, but being left 
without any means of livelihood pending the 
return from jail of their men years hence. The sen- 
tence of fine on Bhaswa must be set aside. The 
sentence of five years is, in my opinion, inade¬ 
quate. This was a nasty dacoity in which not 
only Baiju received injuries (one, as he says, 
caused by a deadly weapon wielded by Bhaswa), 
but a little boy had a number of his teeth knock¬ 
ed out, and a young girl of ig was molested 
and deprived of her ornaments. As my learned 
brother said in a recent case, crimes like this 
are a disgrace to any civilised community, and 


Sheodhari Das 

should be put down with the utmost rigour of 
the law. I would enhance the sentence upon 
Bhaswa to ten years’ rigorous imprisonment. 

[13] Bennett J.—I agree and I associate my¬ 
self particularly with what my learned brother 
has said as to the nature and effect of a written 
statement. When written statements were first 
admitted in sessions case and regarded merely 
as a formal statement of the defence case drawn 
up by the defence lawyer for the convenience 
of the Court and admitted only for that pur¬ 
pose, there was no harm in the practice provided 
the examination under S. 342, Criminal P. C., 
was properly carried out. But when after a 
general question, the acceptance of a written 
statement is substituted for any further exami¬ 
nation under S. 342, Criminal P. C., the Court 
is adopting a procedure which is doubly illegal 
in that it is nowhere authorized in the Code ot 
Criminal Procedure and is adopted soloy to avoid 
the procedure which is authorized by that Code. 
When an accused person in answer to a general 
question under S. 342, Criminal P. C., denies 
the offence and says that he will file a written 
statement, the duty of the Court is to read 
S. 342, Criminal P. C., over to him and explain 
that he has no right to file a written statement, 
and also explain what may be tbo consequences 
of his refusal to answer any further questions. 
Having done so, the Court should proceed to 
put the necessary and proper questions, and 
should only desist when the accused makes it 
abundantly apparent that ho will refuse to give 
any explanation whatever of any of the circum¬ 
stances in evidence against him. The primary 
matter to be ensured under S. 842, Criminal P. C., 
is that the accused has been given a proper opport¬ 
unity to explain the vital matters in evidence 
against him, but it must not be forgotten that, 
if he fails or refuses to give an explanation, it 
is of equal importance that his failure or refusal 
should be made abundantly apparent on the 
face of the record, in order that the inference 
against him thereon, authorized by S. 842, may 
be well-founded. A mere written statement does 
not afford a proper or sufficient basis upon 
•which to base such an inference, because it pro.I 
ceeds merely by way of argument from the' 
mind of his lawyer. 

v.r./d.ii. Sentence enhanced. 
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Agarwala J. 

Bishun Singh and others — Appellants v. 

Sheodhari Das and others — Respondents. 

Appeal No. 860 of 1914, Decided on 13-2-1940, 
from appellate decree of Sub-Judge, Muzaflarpur, 
D/- 6-5-1944. * 
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(a) Transfer of Property Act (1882), S. 60—Suit 
for possession held in effect one to redeem oral 
mortgage—Onus held on plaintiff to show that he 
was mortgagor and entitled to redeem. 

A gave certain land in oral mortgage to B. A then 
settled the land with C for Bs. 1000 of which Rs. 600 
was left with him to redeem tbe oral mortgage of B. C 
deposited tbe mortgage money under S. 83, T. P. Act, 
but having failed to obtain possession from B {institu¬ 
ted a suit for possession : 


Held that tbe suit was in effect one to redeem the 
oral mortgage and therefore it was necessary for C to 
establish that he was the mortgagor and entitled to 
redeem. [Para 2] 

T. P. Act— 

(’45) Chitaley, S. 60, N. 50, Pt. 1; N. 48, Pt.'l. 


(b) Transfer of Property Act (1882), S. 59—S. 59 
cannot be evaded by application of doctrine of part 
performance—Mere admission by A that B was in 
possession of his property as mortgagee or entry 
in record of rights that B was in possession as 
mortgagee is insufficient to create mortgage—Prin¬ 
ciple that once a mortgage always a mortgage 
cannot apply. 

The requirements of S. 59 that a mortgage for a 
consideration of Rs. 100 or more must be by a regis¬ 
tered instrument cannot be got over by the application 
of the doctrine of part performance: {’31) 15 A. I. R. 
1931 P. C. 79, Bel. on. [Para 2] 

In the absence of an instrument registered there 
can be no mortgage when the amount of considera¬ 
tion is Rs. 100 or more and the principle that once a 
mortgage always a mortgage cannot apply : 63 I. C. 
400 (Pat.), Dissent. ~ [Para 3] 

. Hence a mere admission by A that B was in posses¬ 
sion of his property as mortgagee under an oral mort- 
8 a ge for a consideration of over Rs. 100 is insufficient 
to create a mortgage. Nor is an entry in the record of 
nghts that B was in possession as mortgagee sufficient 
to show that B was the mortgagee as the entry merely 
shows what the survey authorities regarded as the 
l e gal status of B and if the facts show that B does not 
possess that legal status the entry will not confer it. 
•the principle that once a mortgage always a mortgage 
cannot be applied to such cases because there is no 
mortgage at all: (’38) 25 A. I. R. 1938 Pat. 479, 
Bel, on, [Para 2] 

T. P. Act— 

(’45) Chitaley, S. 59, N. 4, Pts. 2 , 6 , 7a, 8 . 

K.- Jha , N. K. Prasad II, Bamanugrah 
Prasad and S. M. Nandkeolyar—ior Appellants. 

Sarjoo Prasad and B. K. Sinha —for Respondents, 

Judgment. — This appeal is by defendants 
1st party. The facts are that Khata no. 61 
belonged to Jeolal Gir, the ancestor of defendants 
2nd party. He gave the land in oral mortgage 
to Bundi Singh, the ancestor of defendants 1st 
P^y. The plaintiffs alleged that defendants 2nd 
party^had settled the land with them for rs. 1000 

o which Rs. 600, was left with them to redeem the 
™ ^ or tgage of defendants 1st party. The 
P aintms deposited the mortgage money under 
• 83, T. P. Act, but having failed to obtain pos¬ 
session from the defendants, instituted the pre- 
en suit for possession. The Courts below have 
granted the plaintiffs a decree, but in appeal it 
is contended on behalf of defendants 1 st party 


that the case is governed by tbe decision of the 
Court in [Bhukhan Mian v. Radhika Kumari 
Debi] 19 P. L. T. 489. 1 

[2] The suit is in effect one to redeem the 
oral mortgage. It is necessary, therefore, for 
the plaintiffs to establish that they are mort¬ 
gagors and that they are entitled to redeem. 
The only proof that the plaintiffs are mortgagors 
is the defendants’ admission and an entry in the 
record of rights that the defendants were in 
possession as mortgagees. As to the entry in the 
record of rights, that is merely an entry of what 
the survey authorities regarded as the legal status 
of the defendants. If the facts show that they 
do not possess that legal status, the entry in the 
record of rights will not confer it. So far as the 
admission relied upon by the plaintiffs is concer¬ 
ned, it amounts only to this that the defendants 
were put in possession as mortgagees under an 
oral mortgage for a consideration of Rs. 600. If 
an admission is sufficient to create a mortgage, 
then this admission must have that result. But 
since the decision of the Privy Council in 
Ariffs case 2 that the requirements of a statute 
cannot be got over by application of the doctrine 
of part performance, it is idle to contend that 
the requirements of S. 59, T. P. Act, can 
be evaded in this way. Section 59 declares 
that a mortgage for a consideration of Rs. 
100 or more must be by a registered instru¬ 
ment. Admittedly, in this case, there was no 
instrument either registered or otherwise. There 
could, therefore, be no mortgage and the defen. 
dants’ admission is insufficient to create what the 
statute prevents. The Court below was referred 
to an earlier decision of this Court in [Rajpati 
Rai v. Mt. Sukwaro Iiuer] 63 I. C. 400 3 where it 
was observed that: 

“the mortgagee took possession of the property under 
invalid deeds and it was for him to have proper and 
valid deeds executed in his favour. The principle once a 
mortgage always a mortgage must apply and the mort¬ 
gagee cannot be in any other position but that of a 
mortgagee and cannot be permitted to resist the redemp¬ 
tion by the mortgagor.” 

[3] If I may respectfully say so, the reference to 
the principle once a mortgage always a mortgage 
begs the whole question. The statute requires a 
registered instrument for the creation of a mort 
gage when the amount of the consideration is 
Rs. 100/- or more. Where there is no registered 
instrument, there is no mortgage, and therefore 
the principle once a mortgage always a mort¬ 
gage has no application. 

[4] But, as I have observed above, this case is 

1. (’38) 25 A. I. R. 1938 Pat. 479 (484): 176 I. C. 35 : 

19 P. L. T. 489- 

2. (’31) 18 A. I. R. 1931 P. C. 79 (82) : 58 Cal. 1235 : 

58 I. A. 91: 131 I. C. 762 (P. C,), Ariff v. Jaduuath 
Majumdar. 

3. (’21) 63 I. C. 400 (Pat.). 




112 Patna Ramanugraii Prasad v. Rameshwar Singh (Shearer J.) 


A. I. R. 


governed by tbe decision in 10 P. L. T. 489. 1 
The facts were that an ejectment suit was 
instituted upon tbe allegation that the plaintiff 
had redeomed certain mortgages of 1021 by 
depositing tbe mortgage money in 1032. The 
defendant denied that ho was a mortgagee and 
contended that ho was a lessee. The documents 


(2) the point whether the money could be attached 
without notice to the Court which appointed the Receiver 
or the procedure under 0. 21, R. 52 should be followed 
was really one of procedure and did not come under 
S. 47 there being no question as to final determination 
ol the respective rights of the decree-holder and judg¬ 
ment-debtor. Hence no appeal lay to the District Judge 
against the order directing attachment and the revision 
filed was competent. [Para 2] 


evidencing the transaction between the parties 
were admittedly inadmissible for want of regist¬ 
ration. It was held that the question to be decided 


q p_ c._ 

(’44) Chitaley, 0. 21, R. 52, N. 3; S. 47, N. 28; N. 71a, 
M. IC. Mukhcrji — for Petitioner. 


was not the nature and character of the posses- Shambhnu Prasad Singh —for Opposite party. 


sion of the defendant but the terms on which 
the defendant held the land and that the plaintiff 
being unable to prove that he was a mortgagor 
as the unregistered instruments were inadmis¬ 
sible for that purpose, the suit must fail and 
he was not entitled to take advantage of the 
fact that the defendant had sought to use the 
documents for the purpose of proving his conten¬ 
tion that ho was a lossee. The present case is 
very much stronger, there being no document 
of any kind at all. The appeal must, therefore, 
he allowed, the decisions of the Courts below 
set aside and the plaintiff’s suit dismissed with 
costs throughout. 

G.n. Appeal allowed. 


Order. — The petitioner is the Receiver of 
the Maksud pur estate, having been appointed as 
such by tbe Court of the third Subordinate Judge 
at Patna. In that Court apparently a mortgage 
decree was obtained against the proprietors of 
the Makshudpur estate by tbe Raja of Kanika. 
The decree is for ft sum of more or less 9 lakhs, 
and there are, it is said, other decrees pending 
for execution against the Maksud pur estate. The 
opposite party is a lawyer practising at Gaya 
and instituted a suit to recover money due to 
him for his professional services. This suit was 
instituted against the Receiver and for this the 
permission of the third Subordinate Judge was 
apparently obtained. The suit was eventually 
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Eamanugrah Prasad — Petitioner v. 
Rameshwar Singh—Opposite party. 

Civil Itcvn. No. 395 of 1045, De’d on 28-3-1046, 
from order of Munsif, 2nd Court, Gaya, D/-2-5-1945. 

Civil P. C. (1908), O. 21, R- 52 — Receiver of 
estate appointed in mortgage suit — Mortgage de¬ 
cree passed — Money in bank standing to credit of 
Receiver— Another Court in execution of other 
decree attaching money and directing payment out 
of it to decree-holder —Procedure is orroneous — 
Proper procedure is that under O. 21, R. 52—Order 
directing attachment held did not come under S. 47 

_Hence no appeal lay and revision was competent 

— Civil P. C. (1908), S. 47. 

In a mortgage suit against tho proprietors of an 
estate a Receiver of tho estate was appointed by tho 
Court at Patna. A mortgage decree was passed. There 
were other decrees pending for execution against the 
estate. A lawyer at Gaya who held a decree against tho 
Receiver for money duo to him for his professional 
services, put it into execution and asked the Court at 
Gaya to attach certain money in a bank standing to tho 
credit of tho Receiver. The Court made an order attach¬ 
ing this money and directing that the lawyer should bo 
paid out of it without any notice to tho Court which 
appointed the Receiver. Tho question was whether this 
procedure was proper: 

Held that (1) tho procedure followed by the Court at 
Gaya was erroneous. Tho correct procedure was that 
indicated in O. 21, R. 52. It was undesirable that each 
of the many holders of decrees against tho estato should 
be enabled to attach and seize the money in tho bank 
standing to the credit of the Receiver without the Court 


decreed and the opposite party put the decree 
into execution and asked the second Munsif at 
Gaya to attach certain money standing in the 
Imperial Bank to the credit of the petitioner. 
The learned Munsif made an order attaching 
this money and directing that the opposite party 
should be paid out of it. It is, I think, quite 
clear that in following this procedure the learned 
Munsif fell into an error. The procedure which 
lie ought to have followed was that indicated in 
O. 21 , R. 52, Civil P. C. It is obviously undesir¬ 
able that each of the possibly many holders of 
decrees against the Maksud pur Raj should be 
enabled to attach and seize any money standing 
at the Receiver’s credit in the bank without the 
Court which appointed tho Receiver being infor¬ 
med. Mr. M. K. Mukherji for tbe petitioner, relied 
on the decision in [Prayag Kumar Debi v. 
Bhudlmr Mai] 12 P. L. T. 3is l and to other deci¬ 
sions which I need not, I think, cite. 

[2] The learned advocate for tho opposite party 
suggested that the petitioner was not entitled to 
apply in revision as he could and ought to have 
appealed to the learned District Judge. I am not, 
however, satisfied that tho poiut really comes 
under S. 47, Civil P. C.,tho point being purely one 
of procedure and no question of final determina¬ 
tion of tho respective rights of the decree-holder 
and judgment-debtor having been determined. 
In any case, if there had been substance in tbe 


which appointed the Receiver being informed: (’31) 18 1. (’31) 18 A. I. R. 1931 Pat. 204 : 130 I. C. 836 : 12 

A. I. R. 1931 Put. 204, Bel. on. [Para 1] P. L. T. 318. 
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mi 

«nnVtf a 0Ul rr aV6 ^ t0 retul ' n th ' 9 a PP lica ‘ 

!'° n to th0 P 8 titioner so that he might present it 
as a memorandum of appeal to the proper Court 
The order of the learned munsif having been 
made without jurisdiction, he should now proceed 
in the manner indicated in o. 21 , r. 52 of the Code, 
I have no doubt that, after the attachment has 
been made in the manner there provided the 
learned Subordinate Judge of Patna will transmit 

at le^Tw-ll 0 th ? G ° Urt executin g the decree, or 
r 1 mak ® certai “ that any objection to 
to whch is raised is not a frivolous objection. 
With these observations, the application is allowed, 
ihere will, however, be no order for costs. 

Application allowed. 


G.N. 
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Meredith J. 

Sm. Kausalya Debi and others — Appel 

Si w mi ° a " - *»- 

First Appeal No. 216 of 1944, Decided on 12-2-1936 

Court-fees Act (1870), Sch I Art 1 c,u r. 
Arts. 11 and 17 /vi) i c H, 

mortgage suit Entire ^° m * ina ^ ^ ecree in 

cannorbede^uaeT 3PPea ‘ fr °” 

si 

** no application 2 the"su^e "Lu ; of 17 <1 
"The 8 rltl iD m °T y ' K 2^3 S 4l' 

the courW ee whichhe U hadVatd e “T 01 ° laim to deduct 

35 All. 476 (F B) Pel on-^4) olT r^ 08,1 decree * 
Court-fees Act ^ Para 

B. K, Bose — for Appellants. 

Government Advocate-tor the Crown. 

Judgment—This matter has been referred 
Act me it aS a TaX1Dg f Ud f Und61 ' S> 5 ‘ C °urt-fees 

anses out of “ appeal from a final 

wf m A f°!; tgage suit in which the appel. 
lants were defendants. They have filed the appeal 

without any court-fee on the ground that nothing 

more i 3 payable in view of the fact that full ad 

vahrem court-fees were paid on the appeal from 

tte preliminary decree. In the appeal from tS 

prehmmary decree, all they succeeded in obtain. 

mg was a reduction of interest. In the present 

PPe iq47 h p/ entlre final deCree is attacked ' Under 

iy *7 P/15 Sc 16 
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S. 97, Civil P. c. which was introduced in igos 
where any party aggrieved by a preliminary 
decree does not appeal from such decree he shaU 
be precluded rom disputing its correctness in 
any appeal whicn may be preferred from the 

stands 60 " 66 ' t There / 0l ' e - under tke iaw as it now 
Stands, a party ,s forced to appeal from the pre. 

mrnary decree, and cannot wait to attack it in 

a smgle appeal after and from a final decree 

Clearly a party cannot attack the final decree 

in °thfi Sr0Unda i Wh ‘ Ch he bas urged ““successfully 

fhe who! ® CaS6 ’ aU attMk is made “Pen 

S the nrZ 9 §e / ‘° h “ Ve bappened bet ‘ 

ween the preliminary decree and the final decree 

faiIure t0 make substitution upon the 
death of a party, leading to an alleged abate 
ment, and the alleged presentation of the appli 
cation for final decree to a wrong Court The 

thfTaw PUt f ° rWard f ° r the a PP e ^ ar, ts is that 

the law never contemplated that ad valorem 
ourt-fees should be paid twice over. Therefore 
no court-fee at all need be paid. Secondly if 

differ^ 1 / 6 ! 18 payable ’ ifc can only be on the 
difference between the valuation of the prelimi 

naiy appeal and the final appeal, the sum due 

having of course increased in the interval owing 

been argued on behalf of the appellants, but not 
ted a S S a T U ° US f’f ftat tbG appeal should be trea - 

ed as an appeal from an order, and so court-fees 
payable, should be the fixed court-fees payable 
under sch ii, Art. n. Court-fees Act, upon a 

fro e m°« a rt ndUm ° f aPp8al Wb0n tbe a PP eal is not 

decree InZZ?* °f r baving the force of a 
aecree. In the alternative, court-fees should be 

a-sessed under sch. n, Art. 17 (vi) as upon a 

e“Ta r te n atT ° flap P eal where it is not possible to 
?! ?° De V alm the a ubject-matter in 

th. uZZ °“” w “ '»>» 

briiflv Th Th aSt tW ° P °i D i S may b ® d6aIt With ver y 

biieflj There is no difficulty at all in estimat¬ 
ing at a money value the subject-matter in 

the^ntiroll tbe app - eab As the appeal attacks 

the entire decree and asserts that no final decree 
can be passed the value to the appellants is 
the amount of the final decree. The case which 
is relied upon [Durga Prasad v. Sri Niwas 
Surekha] 15 r L. t. 696/ even if correct, which 
as been doubted, has no application. It was 

wheth 6 th8 ° nly point in dispute was 

whether there should be a decree for sale, or 

for foreclosure, and the learned Taxing Judge 

took the view that the difference could not be 
estimated in money. 

i i5^L^ A 696 K ' 1934 PSt ' 473 1 151 I- 937: 
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[3] As to the contention that the appeal is from 
an order not having the force of a decree, this 
jannot be entertained for one moment, bection 2, 
Civil P. C., expressly provides that a decree may 
be either preliminary or final, and the test of 
a final decree is whether it is an adjudication 
completely disposing of the suit. Section 97, 
moreover, makes it quite clear that there can 
be separate appeals both from the preliminary 
decree and from the final decree. The conten¬ 
tion has been based merely upon a single case, 
[Ranga Raju v. Ethirajammal] 53 Mad. 155, 
which has been subsequently dissented from.even 
in the Madras High Court, in [Ramchandra Rao 
v. Rattayya] A. I. R. 1934 Mad. 193/ and is not 
in accord with the view of any of the other 
High Courts. The point is so well-settled and 
there are so many decisions that it i3 not 
necessary to cite them. I shall refer to only 
one, the Full Bench case of the Allahabad High 
Court, [Bajrangi Lai v. Mahabir Kunwar] 35 ALL. 
47 G, 4 where it was pointed out that the Legis¬ 
lature had deliberately altered the words “order 
absolute” and replaced them by the words 
“final decree”, and it was laid down that an 
appeal from a final decree passed under 0. 34, 
r. 5 , Civil P. C., requires an ad valorem court- 
fee, and cannot be stamped as an appeal from 
an order. 

[4] The contention that no court-fee at all is 
payable also merits no serious consideration. 
Under S. 4, Court-fees Act, no document of any 
of the kinds specified in the Schs. 1 and 2 (which 
includes, of course, a memorandum of appeal), 
as chargeable with fees, shall be filed, exhibited 
or recorded in, or shall be received or furnished 

by any of the said High Court.in the exercise 

of its jurisdiction as regards appeals from the 
Courts subordinate to its superintendence, unless 
in respect of such document there be paid a feo 
of an amount not les3 than that indicated by 
either of the said schedules as the proper fee 
for such documont. Schedule I, Art. 1, covers 
a case like the present, namely, a memorandum 
of appeal not otherwiso provided for in the Act, 
and provides for ad valorem court-fees. 

[ 5 ] Thero remains the question whether the 
appellants should be given credit for the amount 
already paid upon the preliminary appeal. It is 
argued that it is a hardship, and the law' could 
not have contemplated, that the appellant in de¬ 
fending a single suit should have to pay ad 
valorem court-fees twice over. I do not myself 
see the hardship Tho court-fee is paid for the 

2. (’30) 17 A. I. R. 1930 Mad. 20: 53 Mad. 155: 

124 I. C. 303. 

3. (’34) 21 A. I. R. 1934 Mad. 198 : 57 Mad. 437 : 

148 1. C. 134. 

4. (’13) 35 All. 476 : 21 I. C. 498 (FB). 


decision of the Court. Court-fees have to be paid 
separately upon a first appeal and a second 
appeal. If that is no hardship, why is it a hard¬ 
ship to pay separate court-fees for two separate 
decisions upon separate points by the same Court. 
The subject-matter of the two appeals is entirely 
different, and must necessarily be entirely diffe¬ 
rent, since the same point cannot be agitated in 
the preliminary appeal and in the final appeal. It 
can only be in rare and exceptional cases that it 
will be possible to challenge the entire decree in 
the final appeal, since in the main the rights of 
the parties will have been determined in the 
preliminary appeal, and all that will be left for 
the final appeal in most cases will be subsidiary 
points, which do not involvo a challenge to the 
entire decree, and consequently will not necessitate 
the payment of full ad valorem court-fees. A 
case like the present is and must be unusual. . 

[6] Apart from all this, however, ethical consid¬ 
erations do not really enter into the picture. It is a 
question merely of construing the Court-fees 
Act. I have already shown that under the Court- 
fees Act ad valorem court fees are payable upon 
an appeal from the final decree in a mortgage suit, 
and that is settled by numerous decisions. If, 
therefore, for any reason the appellants can 
claim any credit or exemption from any portion 
of tho fee it can only be by reason of some 
provision in the Court-fees Act. A complete 
search of the Act fails to reveal any provision for 
such a case. In S. 19 of the Act a number of 
documents are set out, which shall not be chargea¬ 
ble with any fee, but no document is included 
of tho kind with which we aro here concerned. 
Section 35 of the Act provides that the Local 
Government may reduce or remit in the whole or in 
any part all or any of the fees mentioned in the first 
and second schedules, but tho Local Government 
has made no provision under S. 35 for cases like 
the present. Tho appellants rely upon a number 
of decisions relating to account suits and claims 
for mesne profits. Such cases are [Kanchan 

Mandar v.KamalaProsad Chowdhury] 16 C. L. J. 
564. 6 [In ro Supputbayammal] 55 Mad. 664. 6 
[Niras Rai v. Jagrup Singh] 1 P. L. W. 151 (N P ) 7 
[Ram Mander v. Maharani Nawlakhbati] 

3 Pat. 815, 8 [Dkanukhdhari Prasad v. Ramadhi- 
kari] 12 rat 18S 9 [Kanti Chandra v. Radha 
Raman] 33 C. W. N. 748. 10 

[ 7 ] It is unnecessary to deal with theso decisions 

5. (’12) 16 C. L. J. 564:15 I. C. 572. 

6 . (’32) 19 A. I. R. 1932 Mad. 453:55 Mad. 664:138 
I C 218. 

7. ’(’16) 1 r. L. W. 15 (N r). 

8 . ('24)11 A.I.R. 1924 Pat. 694: 3 Tat. 815:791 C 909. 

9. (’33) 20 A. I. R. 1933 Pat. 81:12 Pat. 188:142 I. C 
617. 

10. (’29) 16 A. I. R. 1929 Cal. 815: 57 Cal. 463: 124 
I. C. 77: 33 C. W. N. 743. 
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in detail because there is no analogy between the 
two types of cases. In account suits and mesne 
profits cases, the amount due is not decided by 
the preliminary decree. The decree provides only 
that the amount [is liable to be ascertained, 
though the law provides that court-fees upon the 
piehmmary appea 1 must be paid upon the plain, 
tiff s estimate of the amount, that is, as it were, 
only provisional and by way of anticipation. 
The actual court-fee payable can be finally deter¬ 
mined only later, and in the case of the plaintiff 
the balance will have to be made up under 
s. 11, Court-fees Act, before he can execute. It 
is, therefore, on ly reasonable that it should be 
the balance that the defendant must make up 
m his appeal from the final decree. It is the 

rlTth ffhich ,. 8etflt » actual liabilities, 
nd not the preliminary decree, whereas in 

‘ 3 the preliminar y decree 
wkch really settles the liabilities, and the final 

ST fi S 6 l“ bs ! antia . lly mereI >' a postponement 

Jenco nf th C f hanC8 , t0 pay ' The com Plete diffe- 

by the fact that they come under different pro- 

under S 7 fiT C ^ rfc ' fees Act Mortgage suits fall 
unaer s. 7 (ij, whereas account suits are sepa- 

rately provided for under s. 7 (iv) (f). The prin- 

not annV Pll W ‘“u th ® ° M type of caae are 
not applicable to the other: see [Damodar Pa. 

dhano v. Hanbhandhu Patnaick] 70 I. c. 392 * 

In account suits there can be one joint appeal 

is nnt tn 6 preliminar y and final decree. That 
Rflrri S? in m0r te a S e suits. [Budhu 

ffon I'if ia T Ea ‘ j 4 Lah ‘ 4a312 a redemp. 
tion suit. In such a suit also, the principles 

sa P le Eede re ?°* ^ applicable to suits for 

are%pn E d iT Ptl ° n SUlt3 and foreclosure suits 
re separately provided for in s. 7 (i x ) Court 

fees Act Assuming, without expressing the opi’ 

mon that this decision is correct, toe ratio 

th i 0 fiDal deMee ™ a mere 
, n °j y to the Preliminary decree, and fol¬ 
lowed it as a matter of course. There was noth 

mg fresh for the Court to decide before it passed 
the final decree, and the appeal from that de¬ 
cree was really of a formal nature and did 

not contest anything beyond what was contested 

hori Z ml ^ w th6 Preliminary decree. In 
short, the appeal from the final decree was 

unnecessary and a superfluity, because had toe 

appeal against the preliminary decree succeeded 

the final decree would have lapsed automati 

fOT sale ^ 1Ddeed ^ d ° 8S “ fche Case of a suit 

foi sale upon a mortgage: see [Sh adi Lai v. 

”• (’21) 8 A. I. E. 1921 Mad. 406: 70 I. C. 392 
lS 5 ! 0 A - L B - 1923 632: 4 Lah. 406: 75 
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A. I. R. 1931 ALL. 655. 13 Such 
considerations have no place in a case like the 
present. ° 

[8] The contention put forward must be rejected 

and the appellants must pay the ad valorem 

court-fees upon the sum of Rs 83,419-12-0 name- 

ly, R9. 2.559-6 0 as required by the stamp report 

They request and are allowed three months 

from the date of this judgment in order to 
pay. 

_ E ' B |/D - H - _ Order accordingly. 

13. (’31) 18 A. I. R. 1931 All. 655: 133 I. 67G22. - 
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Manohar Lall Ag. C. J. and Das J. 

ColZ^T NaraiU Sin ^~Petitioner v. 
Commr. of Income-tax , B. d 0 — Opposite 

Misc. Judiciai Case No. 87 of 1945, Decided on 22 8 

Ztf 161106 “ ade by lDOOme - tax A Pe^te Tribuna,; 

(b) Income-tax Act (1922) S. 2 /ll Tnf ^ 

¥V ( t ) r “mcomi exemptfrtmtafS 
S. 4 (3) (vm)_Income-tax Act (1922), S. 4 (3) (viii) 

S- 4 (3) (viii): 31 A. I. E. 1944 'AHm 

N^ce nC u°nde e r ' ta s X Marked V*’ 

Assessment cannot be objected to w Um fllec ?— 
under S. 22 (1) was irregular d because no “ce 

hTEl'lK The" * ^ 

object to the assessment merely ok the , cannot 

nohce under S. 22 (I) was issued irre^ufa^ 

o ‘ *7' i' ia —f° r the Assessee. 

£>. N. Dutta—ior the Commissioner. 

Cases referred’. _ 

VPat. 699V194 L c ‘ 203 : (S 8 B A ) p®’ - 194iPat - 289: 
v. Pratap Udai Nath Sahi Deo^' ’ Pr0Vmce of B *ar 

I. C. Sge^^BO^Comm^o/i R * 1930 Mad ‘ 764; 126 

Manavedan Tirumalapad! ncome - t ax, Madras v. T. 

3. (’31) 54 Mad. 900 : 18 A. I R iqqv ,, , 

mi. C. 42, Chandrasekhara Wra^ 

4. (’22) 44 All. 19: 9 A. I R iqoo »,i 

SSL* Bd - Keshe ° ^ 

i.A. 38H 82 I. 8 a ^(p'c) K i® I. 2 3 4 ! P ' C ' 247 '■ 51 
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of Income-tax, B. & O. * ^ a ^ sbmi Dai P v._C 0mmrt 


116 Patna Mt. Bibi Misban 

Judgment. — The Appellate Tribunal has 
referred the following two questions at the ins¬ 
tance of the assessee: 

“(1) Whether the assessee’s net receipts from the sale 
of forest trees are the assessee’s income liable to income- 
tax or merely capital receipts? 

(2) Whether the statutory notice under S. 22 (1) of 
the Act as amended in 19:59 was validly and properly 
issued in respect cf the appellant’s assessment for 
1942-13? 

[2] The third question for our decision refer¬ 
red at the instance of the Commissioner is as 
follows: 

“Whether interest on arrears of rent and cess relat¬ 
ing to agricultural lands is agricultural income within 
the meaning of S. 2 (1) of the Act, and, as such, exempt 
from tax under S. 4 (3) (viii)? 

[ 3 ] For the assessment year 1912-43 the asses- 
8ee, Raja Bahadur Kamakshaya Narain Singh 
of Ramgarh, was assessed on a total sum of 
Rs. 7,84,565 which includes a sum of Rs. 84,993 on 
account of price realised by the sale of forest 
trees in his zemindary. The claim of the assessee 
that the sale of forest trees should bo treated as 
a sale of capital asset has been rejected by the 
Income-tax authorities. 

[4J The question was examined by a Special 
Bench of this Court in 1941 I. T. R. 313. 1 Wo 
referred with approval to the Madras case in 
54 Mad. 21 2 and another Madras case in 54 Mad. 
900' 3 and the Full Bench case of the Allahabad 
High Court in 44 ALL. 19 4 —the latter case was 
approved by their Lordships of the Judicial 
Committee in 4G ALL. 831. 6 

[5] Mr. L. K. Jha appearing for the assesseo 
contended that the sale of the forest trees must 
necessarily result in the dimunition of the valuo of 
the estate of the assesseo and, therefore, the 
amount realised should bo treated as a capital 
receipt. This argument has been unsuccessfully 
advanced on a number of occasions as pointed 
out above and is similar to the argument ad¬ 
vanced on behalf of this very assosseo that 
royalties from coal mine should not be assessed 
to income-tax as the amount received resultod 
in dimunition of the valuo of the mine by ex¬ 
tracting so much coal therefrom. In our opinion 
the Income-tax authorities have taken the correct 
view. 

[G] With regard to the invalidity of the 
notice issued under s. 22 (l), Income-tax Act, 
the facts are these. On 22nd April 1942, the Com¬ 
missioner of Income-tax issued a notico in pur¬ 
suance of s. 22 ( 1 ), Income-tax Act. It was 
contended that this was not a notico contem¬ 
plated under s. 22 (l) as the notico was not 
signed by tho Incomo tax Officer of the place 
having jurisdiction in a particular area. But it 
was not contended that tho contents of tho 
notico were not in the proper form or that tho 
notice did not substantially comply with tho 
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provisions of S. 22 (l). The Appellate Tribunal 
did not accept the argument of the assessee in 
these words: 

“It appears that the notice purports to be on behalf 
of the Iocome-tax Officer though it is signed in the end 
by the Commissioner of Income-tax. It appears that the 
various Income-tax officers have combined to issue a 
common notice and have specified the area within the 
jurisdiction of each one of the officers. The combined 
notice is merely for the sake of economy. The Income- 
tax Officer, the area under bis jurisdiction and the fact 
that the notice is by the respective Income-tax Officers 
agaiust whom his jurisdiction is mentioned are all pub¬ 
lished and in substance the notice is by tho Income-tax 
Officer under S. 22 (1) as is mentioned in the notice 
itself.” 

[7] Ag in this particular case, the assesgee 
wag admittedly served with a notice under 
S. 22 (2) of the Act and he filed a return, it fol¬ 
lows, in our opinion, that it does not lie in the 
mouth of this assesseo to object to the assess, 
ment merely on the ground that the notice 
under s. 22 (l) was issued irregularly, assuming 
that this was so. In our opinion, tho question 
does not arise for decision, and we decline to 
answer the question. 

[8] It was agreed by the Standing Counsel 
that the answer to the third question must be as 
given by the Special Bench of this Court in 
1944 I. T. R. 309° whore we held that interest on 
arrears of rent was agricultural income within 
the meaning of S. 2 (l) (a), Income tax Act. No 
fresh argument has been advanced before us to 
induce us to take a view different from that 
expressed by that Special Bench. For the same 
reasoning interest on arrears of cess relating to 
agricultural lands must be held to be agricultural 
income within tho moaning of s. 2 (l), Income- 
tax Act. 

[9j The answers to the questions are, there- 
fore, as follows: 

Question No. 1 — The assesseo’s net receipt-si 
from the sale of forest trees are liable to income- 
tax and aro, therefore, not capital receipts. 

Question No. 2 — We decline to answer this 
question. 

Question No. 3 — Interest on arrears of rent 
and cess relating to agricultural lands is agri- 
cultural incomo within the meaning of S. 2 (l), 
Income-tax Act, and, as such, exempt from tax 
under S. 4 (3) (viii). 

[ 10 ] In view of the divided success of both 
parties, we direct that each party will bear bis 
own costs in this Court. 

v. R. Reference ansu'ered . 

A. I. R. (34) 1947 Patna 116 [C. N. 42.] 

Agarwala and Shearer JJ. 

Mt. Bibi Misran v. Kishun Pasi. 

Civil Rovn. No. 957 of 1944, Decided on 29-1-1916, 
from order of Mimsif, l'atna, D/. 2S-10-1944. 
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Land Tenure—Zemindary lands—Waste land — 
Gairmazrua-am land—Trees on_Rights of zamin- 

dar — In absence of established rights of villagers 
trees belong to zamindar. 5 

of ? zamindar with respsct to waste land 
within his zammdary is limited only by the statutory, 
contractual and customary rights of other persons. In 
villages where the inhabitants have no established rights 
to trees standing on gairmazrua-am land they belong 
to the zamindar and he is entitled to deal with them 
m such manner as he chooses so long as he does not 
interfere with the customary rights of the villagers : 
°ase law reviewed. [Para 2] 

Dr. Qazi Nazrul Hasan — for Appellant. 

Dasu Sinha and Ramanugrah Sinha — for 
Respondent. 

i- W ^ a ^•"“’^is application is by the plain- 
i and arises out of a suit to recover damages 
from the opposite party in respect of the usufruct of 
the palm trees standing in plots nos. 563 and 572 
of village Peepra. These plots have been recorded 
j r ecor d of rights as gairmazrua-am lands. 
I he defendant tapped nine palm trees standing 
on these plots and appropriated the juice. He 
claimed to have :done so by arrangement with 
one of the villagers who is alleged to have pur¬ 
ported to settle with him the right of tapping 
the palms. The case raises the much debated 
question of the rights of the proprietor and 
villagers, respectively, in gairmazrua-am land. 
The Court below, relying on the decision in 
[Muhammad Waliul Huq v. Ludput Upadhaya] 
16 Pat. 389, has held that as gairmazrua-am 
land is not under the control of the proprietor 
he has no cause of action against the defendant 
his right with regard to the palm trees being no 
better than that of the other residents of the 
village. The decision in the case referred to has 

been much misunderstood, owing to an observa. 
tion of James, J. ; 

“It is said that there are two forms of khatian for 
non-agricultural land or waste land. In one (gair- 

!!?• f? entered land, waste or uncultivated 

wh.vu • d j . b “' ldln S non-agricultural purposes, 
which is under the control of the zamindar. In the 
other, {gairmazrua-am or public waste) is land of that 
kind not under the control of the zamindar.” 

The latter part of this observation must be taken 
in connection with the facts of the case. The 
suit was one by certain Mohammadans for a 
declaration that they had a right to bathe in the 
oeptadhara kund (pool) at Rajgir which was 
recorded in the record of rights as gairmazrua- 
am. The kund is a place of religious sanctity to the 
Hindus and from time immemorial the control 
of it has been in the hands of Brahmin priests 
who maintain it in good order and receive offer¬ 
ings from Hindu pilgrims who visit the place. 
The proprietor of the zamindary in which Rajgir 
is situated is a Mohammadan and I find from 
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the paper book in the case that it was the con¬ 
tention of the plaintiffs that they had the tacit 
consent of the zamindar to bathe in the kund. 
The proprietor was impleaded as pro forma 
defendant. It is obvious that what James, J. 
meant by his observation was that as the kund 
was not in the exclusive possession of the zamin. 
dar, he could not, either expressly or impliedly, 
confer a right inconsistent with the established 
rights of the Hindus who from time immemorial 
had been in control of the kund. This decision 
was followed in [Amiruddin v. Sonelal Jba] 16 
Pafc. 484. The facts of that case were that the 
plaintiffs obtained a settlement from the proprie¬ 
tor of the village of a portion of a plot which wa 3 
used by the Mohammadan inhabitants of the 
village as a graveyard. This plot was recorded 
m the settlement record as gairmazrua-am. The 
plaintiff alleged that the defendants, who were 
successors in interest of the landlord interfered 
with their possession, and sued for a declaration 
of their occupancy rights in the land and for re¬ 
covery of possession. It was held that the land¬ 
lord had no right to settle the land and the 
plaintiff had acquired no tenancy rights by 
virtue of the settlement. 

[ 2 ] It is thus clear that, as in the first case, 
some of the villagers, namely, the Mohammadan 
inhabitants, had an established right to use the 
plot m question as a graveyard, and what was 
neld in the case was that in these circumstances 
the proprietor had no right to make a settle¬ 
ment which would prejudice the established rights 
of the Mohammadan inhabitants. The next case 
in which the question arose was [Mt. Bibi Safia 
v. bahdeo Singh] A. i. R. 1942 Pat. 286. 3 The 
plaintiffs, proprietors of mouza Alipur Sohra, 
rought a suit against a number of persons as 
representing the inhabitants of the village. The 
plaintiffs claimed damages in respect of fish 
taken by the defendants from a ditch situated 
m the village. In the record of rights, the ditch 
was recorded as gairmazrua-am . It was held 
that the plaintiffs were not in a better position 
than the other inhabitants of the village and 
that they were only entitled to maintain a suit 
for damages and for a declaration that the vil¬ 
lagers were not entitled to take fish if they 
could show that they had an exclusive right to 
the fishery. There was no evidence to show what 
the rights with regard to taking fish from the 
ditch were. With regard to trees situated in 
waste land, however, it is the general law that 
they belong to the zamindar: See [Jagdeo Singh 
v. Mahendra Singh] a. i. b. 1934 pat. 287 1 and 


I i«o 8 T^o 4 n-'. I ‘ E ’ 1937 Pat ' 388 ( 390 > ■' 16 p at. 889 ; 
loy JL» Vj. 971, 


2 mi. C*ill 1 ' R ’ 1937 Pat> 669 < 67 °) 16 Pat - 484 : 

4 (’34) 21 t u Joo 9 Pat ' 286 < 287 ) : 197 I-O. 181. 
4. ( 34) 21 A. I. B. 1934 Pat. 287 (288) : 149 I.C. 149. 
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[Dalhin Phulkuar v. Titan Singh] A. I. R. 1934 
rat. 25S 5 in both of which cases it was held that 
the general law is insufticient to rebut an entry 
in a record of rights that the raiyats of the 
village were jointly in possession of the trees 
standing on the waste land of the village. There 
is no such entry with respect to the trees stand¬ 
ing on the plots which are the subject-matter of 
the present suit. The general rule will, therefore, 
prevail. We have been referred to the decision 
of a single Judge of this Court in [Siban Singh v. 
Mt. Sitabo Kucr] (Civil Revn. No. GOG of 1911.°) 
The plaintiff was the proprietor and he sued to 
recover sairat rent in respect of trees standing 
on gairmazrua-am land. The suit was dis¬ 
missed on the ground that the right to recover 
had been negatived by the decision in the 
Bajgir leund case. The right of a zamindar 
with respect to waste land within his zamindary 
is limited only by the statutory, contractual and 
customary rights of other persons. In villages 
whero the inhabitants have no established rights to 
trees standing on gairmazrua-am land they be¬ 
long to the zamindar and he is entitled to deal 
with them in such manner as he chooses so long as 
he docs not interfere with the customary rights of 
the villagers. The result is that this application 
must be allowed, the decree under appeal set 
aside and the suit decreod with costs throughout. 

Shearer J. —I agree. 

N.S./n.H. Application allowed . 

5. (’3-1) 21 A. I. R. 1934 Pat. 258 (259) : 151 I.C. G14. 

6 . Civil Revn. No. G9G of 1941, D/-15-4-1942. 
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SlNIIA J. 

Badridas Firm of Purulia — Petitioners 
v. Governor-General for India in Council — 
Opposite party. 

Civil Revn. No. G03 of 1945, Decided on 1-4-1946, 
from order of 8m. C. C. .fudge, Purulia, D/ -28-4-1945. 

(a) Provincial Small Cause Courts Act (1887), 
S. 25 — Short delivery — Suit for damages—Facts to 
make out case of misconduct not asked for in lower 
Court from defendant— That material informations 
were not given cannot be made grievance in High 
Court. 

Whero a plaintiff, in a suit for damages for loss 
incurred to him for short delivery does not call upon 
the railway administration in the lower Court to furnish 
material facts relating to the details of the carriage of 
goods from stage to stago to enable him to make out 
his ease of misconduct on the part of the railway admi¬ 
nistration, he cannot make it a grievance in the High 
Court that all tko material information had not been 
given by the railway company : (’37) 24 A. I. R. 1937 
P. C. 152, lid. on. (Para 2] 

(b) Railways Act (1890), S. 77 — Construction — 
Allowance cannot be made for period of correspon¬ 
dence between plaintiff and railway administration. 

Section 77 makes it absolutely clear that tho claim 
must bo preferred in writing within six months from 


the dato of the delivery of the goods for carriage by the 
railway. Tho section cannot be so construed as to make 
allowance for the period taken in correspondence bet¬ 
ween the plaintiff and the railway administration : 
(’23) 10 A. I. R. 1923 All. 22, Disting. [Para 2] 

(c) Railways Act (1890), S. 72 — Consignee can¬ 
not claim open delivery. 

A consignee of goods is not entitled as of right to 
claim an open delivery : (’22) 9 A. I. R. 1922 All. 514, 
Bel. on. [Para 3] 

L. K. Chaudharg —for Petitioners. 

S. N. Bose and P. K. Bose —for Opposite party. 

Order. — This is a plaintiff’s application in 
revision against the orders passed by the learned 
Small Cause Court Judge of Purulia dismissing 
bis suit for damages for loss incurred to the 
plaintiff for short delivery. It appears that cer¬ 
tain goods were consigned to the defendant 
Railway Company on 24th July 1943, for carriage 
to Purulia. When the goods arrived at Purulia 
they were damaged and some amount of the same 
lost. The plaintiff claimed that as the local 
railway authorities unreasonably refused to grant 
the plaintiff an open delivery he had to enter 
into correspondence with tho higher authorities 
for granting him the same. As a result of this 
correspondence, he could not get delivery of the 
goods until 2lst May 1944. Subsequently the 
plaintiff served a notice on the Railway Co. for 
compensation for tho loss caused to him on ac¬ 
count of the short delivery. The defendant con- 
tested the suit on the ground that there was no 
misconduct on tho part of the railway adminis¬ 
tration and that the notice under S. 77, Railways 
Act, had been served more than six months from 
the dato of tho consignment of the goods for car¬ 
riage by tho railway company. The plaintiff’s claim 
that wlmrfago of Rs. 7, and odd had been unjustly 
realized from him was also realised [contested?] on 
tbo ground that the plaintiff allowed without any 
just cause bis goods to remain in the goods shed 
of the railway company with the result that ho 
made himself liablo for wharfage. Tho learned 
Small Cause Court Judge dismissed tho suit 
holding that misconduct lmd not been proved on 
tho part of the railway administration; that tho 
claim preferred to tho railway administration 
was beyond six months from tho dato of tho 
delivery of tho goods to the railway company 
and that the wharfage charged was justifiable. 

[2] In this Court Mr. Chaudlmri on behalf of 
the petitioner has contended that the railway 
administration did not disclose all tho material 
facts relating to the details of tho carriage of the 
goods from stage to stago and therefore tho 
plaintiff was not in a position to make out his 
case of misconduct on the part of the railway 
administration. Reliance was placed upon tho 
decision of their Lordships of the Judicial Com¬ 
mittee in [tho Surat Cotton Spinning and Weav- 
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ing Mills Ltd. v. Secretary of State] 41 c. w. N. 
837; 1 but Mr. Chaudhuri has conceded that the 
plaintiff did not call upon the railway adminis¬ 
tration to furnish those informations. If he did 
not do so in the Court below, he cannot make 
it a grievance in this Court that all the material 
informations had not been given by the railway 
company, the defendant. It was next con¬ 
tended that S. 77, Railways Act should be so 
construed as to make allowance for the period 
taken in correspondence between the plaintiff 
and the railway administration. In this con- 
lection reliance was placed upon the case in 
fJugal Kishore v. G. I. P. R y . Co.] 45 ALL. 43. 2 
That case is entirely distinguishable from the 
facts of the present case inasmuch as in that 
case the railway administration itself had put 
off the plaintiff from time to time and, further 
more, that case related to the interpretation of 
the Limitation Act—Arts. 30 and 31 . In the pre¬ 
sent case, we are concerned with the interpre¬ 
tation of s. 77, Railways Act which makes it 
absolutely clear that the claim must have been 
preferred in writing within six months from the 
date of the delivery of the goods for carriage by 

> ra ^ wft y* Admittedly, this was not done 
within the period of six months allowed by that 
section. In my opinion the learned Small Cause 

Court Judge has taken the right view of s. 77 
of the Act. ‘ * 

[3] Lastly, it was contended that the whar¬ 
fage of Rs. 7 and odd should not have been 
charged from the petitioner inasmuch as the 
goods remained in the goods shed on account of 
the fact that the local railway administration 
would not give him an open delivery and he 
had to obtain an order to that effect from the 
higher authorities. But it has been held in 
Lbri Gangaji Cotton Mills, Co. Ltd. v. E. I. Ry. 
Co.] 44 all. 763 s that the plaintiff in such a case 
is not entitled as of right to claim an open 
delivery. That being so, the plaintiff was insis¬ 
ting upon something to which he was not in law 
entitled. In my opinion, therefore, the railway 
administration was justified in charging whar¬ 
fage for the period that the goods remained in 
the. goods shed of the railway company. The 
plaintiff should have arranged to take delivery 
as soon as the goods arrived and then he should 
have pursued his remedies, if any. Instead of 
doing that he insisted upon something to which 
he was not entitled. If he had to pay for that 
he has to thank himself and nobody else. I n my 

l7 (’37) 24 A. I. R. 1937 p # c. 152 (153)- I L R 

Lai' : B 4 Tc.W 7 N. llltcf ™ ! 64 L A ‘ 176 = ' 163 

2 68 IC 981 A ’ L E ' 1923 A11 ' 22 (24): 45 A11 - 43 : 

3 r PH? A ' L E> 1922 A11 ‘ 514 < 517 ) : 44 All. 763 : 68 
1.0. 961. 
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opinion there is no error of law in the judgment 
of the Court below. The application is accor¬ 
dingly dismissed with costs; hearing fee one 
gold mohur. 

v.r./d.h. Application dismissed . 

A. I. R. (34) 1947 Patna 119 [G. N. 44] 

Ray J. 

Ragho Sinha and another —Appellants v. 
Dasrath Kanji — Respondent , 

Appeal No. 894 of 1945, Decided on 2-5-1946, from 
28 P 3 e -i a 945 deCree ° f AddI * Sub_Judge ’ Muzaffarpur, D/- 

(a) Bihar Tenancy Act (8 [VIII] of 1885), S. 23A 

(a) and proviso — Rent consisting partly of cash 

and partly of kind - S. 23A (a) and proviso do not 
apply. 

Where payment made to the landlord consists partly 

of cash and partly of kind on account of use and 

occupation of the land by the raiyat having a right of 

occupancy in the land, the payment is nothing but rent 

and as it consists partly of cash and partly of kind, it 

cannot be governed by S. 23A, sub-s. (a) and the 

proviso. The proviso by its very terms only applies to 

the case governed by S. 23A, sub-s. (a) and is by way 

of an exception to the tenant’s general rights in trees 
defined in Sub-s. (a) (ii). [p ara 4 j 

/ J b) ,?r iha r , Tenanc y Act (8 [VIII] of 1885), S. 23A 

• b ands ’ in S< 23A ( b ) and word ‘holding’ 

in S. 40 (1) mean same thing-Rent of land paid in 

ned b°; S? y 23S fied * 4 ° (1) ~ Land is 

. ? be Legislature has not contemplated any difference 
m the meaning in using the word ‘lands’ in S. 23 A (b) 
and the word ‘holding’ in S. 40 (1). [Para 5] 

Where the land is one the rent of which is paid in 
any of the ways specified in sub-s. (1) of S. 40 it is 
governed by S. 23A (b), and in such a case the landlord 
shall have 9/20ths and the raiyat shall have ll/20ths 
in the flowers, fruits and other products of all trees or 
bamboos growing on such land whether planted before 
or after the commencement of the Bihar Tenancy 
(Amendment) Act (1934). [P ara 5 ] 

O. C. Banerji —for Appellants. 

B. N. Rai and Luxmi Narain Sinha 

—for Respondent. 

Judgment. — This is a plaintiff’s second 
appeal in a suit for recovery of rent in respect 
of a holding consisting of two plots 593 and 763 
lecorded in khata No. 161 in mauza Parma- 
nandpur otherwise known as Gangeya, tauzi 
No. 14439. The plaintiff claimed bhaoli rent in 
respect of plot 593 and nakdi rent in respect of 
plot 763, besides half of the price of the mangoes 
being the produce of 16 mango trees standing 
thereon of the years 1349 and 1350. The tenant! 
defendant resisted the suit on various grounds 
which jt is not material to set out in detail. The 
trial Court gave the plaintiff a decree for bhaoli 
rent in a modified form in respect of plot 593 and 
the plaintiff-landlord did not re.agitate the 
issue m the Court of appeal. The trial Court, 
however, gave the plaintiff a decree for the cash 
rent as recorded in the record of rights in 
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respect of plot 763 and dismissed bis claim of 
half the price of the mangoes. As against the 
latter part of tbe trial Court’s decision, tbe land¬ 
lord preferred an appeal and tbe lower appellate 
Court concurred with the decision of tbe trial 
Court. Hence this second appeal. 

[2] The controversy centred round the cha¬ 
racter of the land consisting in plot 763, in 
relation to the nature of the rent payable. The 
landlord claims that it is partly cash rent 
paying and partly bhaoli, while the defendant 
claims it to be nakdi only. The landlord produced 
certified copy of the khatian of the land in 
dispute. The entry whereof runs as follows: 
"Mango trees 16, seesum 28, mabua 1, jack tree, 
kbaira 1, Gabbdar 2 . baqabze malik wo raiyat 
bhauli nisf nisf.” The tenant’s copy of the khatian 
Ex. A is a copy of Ex. 2 except the word 
"bhauli” not being there between the terms 
"raiyat” on one side and "nisf nisf” on the other. 
The trial Court gave preference to Ex. A 
expressing himself to say that as Ex. A is the 
original it could be taken to be more authentic 
than the copy. Ho, therefore, held that it was 
a cash paying land and the landlord’s claim 
in respect thereof was to be governed by S. 23-A, 
sub-S. (a) and the proviso. Section 23-A sub-S. (a) 
provides that when a raiyat has a right of occu¬ 
pancy in respect of any land of which the rent 
is paid in cash, the raiyat may appropriate the 
flowers, fruits and other products of any trees 
or bamboos standing on such land provided that 
if there is a specific entry in the latest record of 
rights regarding any tree which was standing 
on any land specified in clause (a) before the 
date of the final publication of such record of 
rights, the rights of the landlord and the raiyat 
in the timber of such tree shall bo in accordance 
with such entry or with any decision of a Civil 
Court affecting such entry. Construing this 
provision of law, he found that the landlord’s 

right to get a share of the produce of the trees_in 

the present case the mangoes—has been abrogated 
by the Legislature. It is only his right to timber 
of the tree that has been retained by the proviso. 
With this reasoning ho dismissed the plaintiff’s 
claim as already stated. 

[3] The lower appellate Court disagreed and 

differed from the Munsif with regard to his 

reading of tbe khatians, but agreed with him 

that it was cash paying because while casting 

the total of cash rent paying lands and bhaoli 

lands comprised in the holding the disputed land 

is shown as cash paying. Holding, therefore, as 

he djd that it was cash paying he also agreed 

with the Munsif in dismissing the plaintiff’s suit 
ior the same reasons. 

[4] It is strenuously contended here that 
having in view the actual entries in the khatian, 


the lands should be held to be partly cash 
paying and partly bhaoli. It is freely admitted 
by the defendant in his WTitten statement, aa 
well as, in his evidence in the witness-box that 
in respect of this land he has been paying not 
only the cash rent but also half the produce of 
the trees or the price thereof. This version is in 
accord with the entry in the settlement khatians. 
Tbe learned trial Court has paid too much atten¬ 
tion to either the presence or the absence of the 
word "bhaoli” as I have indicated above, but I 
do not find any difference because both the 
khatians indicate that the landlord was entitled 
to half the produce of the trees. The question 
that arises is whether in casting the total of 
Bhaoli and Naqdi areas in the holding and in that 
connection showing the area of the plot in 
dispute as cash-rent paying, it was meant that 
the effect of the specific entry very clearly 
showing that the landlord was being paid half 
the produce of the trees as part of rent would bo 
reduced to nothing. I cannot agree. The fact, 
however, remains that the lands comprised in 
plot 763 have always been held by the tenant on 
payment partly in cash and partly in kind. If I 
could be convinced to hold that the payment of 
half the fruits or their price was not by way of 
payment of rent, I could certainly agree with 
the contention of the learned counsel for the 
respondent. This takes us back to the definition 
of rent. In the Act "rent” is defined as whatever 
is lawfully payable or deliverable in money or 
kind by a tenant to his landlord on account of 
the use or occupation of the land held by the 
tenant. It is not the landlord’s case that the 
trees belonged to him and the tenant on account 
of watching the trees or looking after them used 
to take half the produce and make the other 
half over to the landlord. The only relationship 
between the parties, as pleaded, within the four 
corners of the pleadings, in this case, is that of 
the landlord and tenant; nor is it challenged 
that this payment was not lawfully payable or 
deliverable. Therefore, having all along been 
paid on account of the use and occupation of 
the land by the raiyat having a right of occu¬ 
pancy in the land to the landlord, it is nothing 
but rent. Therefore, the rent of plot No. 763 
consists partly of cash and partly of kind. That 
being determined, the question presents very 
little difficulty because in that view, it cannot 
bogovorned by s. 23A, Sub-S. (a) and the proviso. 
The proviso by its very terms only applies to 
the case governed by S. 28A, Sub-S. (a) and is by 
way of an exception to the tenant’s general 
rights in trees defined in Sub-S. (a) (ii). 

[6] It has been contended by the learned 
Counsel for the respondent that the disputed 
lands do not answer the description of lands ro* 
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ferred to in Sub-S. (b) of s. 23A, because this 
plot is not a holding within the meaning of 
S. 40, Sub-S.,(l). The argument is that unless the 
mode of payment comes within the specification 
given in Sub-S. (l) of s. 40, sub-s. (b) of s. 23A 
will not *apply. The reason advanced is that 
Su -S. (l) of S. 40 speaks of a holding while 
Sub-S. (b) of s. 23A speaks of lands. One thing, 
owever, is clear that the Legislature conceives 
of cases in which the holdings referred to in 
Sub-s. (i) of s. 40 will be governed by Sub-S. (b) 
of S. 23 a. If this is so, I do not find any diffe¬ 
rence, in meaning, to have been at all contem- 
plated by the Legislature in using the word 
lands in sub-s, (b) of S. 23A and using the 
word holding” in Sub-S. (l) of S. 40. Even if this 
argument of the learned Counsel for the respon- 
dent is accepted or assumed to be correct, then 
a . different position arises, namely, here is a 
piece of land which is not a holding but it is 
not cash paying but partly cash paying and 
partly bhaoli. If such land is not at all thought 
of m S. 23A, there is no bar against the landlord 
to recover what has been contracted for between 
him and the raiyat. But in my opinion, how¬ 
ever, this land is one the rent of which is paid in 
any of the ways specified in Sub-S. (l) of s. 40, 
and, therefore, it is governed by sub-S. (b) of 
S. 23A in which case the landlord shall have 
9/20ths and the raiyat shall have ll/20ths in the 
flowers, fruits and other products of all trees or 
bamboos growing on such land whether planted 
before or after the commencement of the Bihar 
lenancy (Amendment) Act, 1934 . 

[6] For the reasons already stated by me, 

\ ™ U * d . allow this a PPeal and hold that the 
plaintiff is entitled to recover 9/ 20 th of the price 

of mangoes produced in the years in question, 

but as the appellate Court has not given any 
finding as to the produce and as the parties have 
given different versions with regard thereto, it is 
necessary that the appellate Court should come 
to his finding as to what was the produce and 
what was the rate of mangoes in the .years in 
question and what was the amount the plaintiff 
would be entitled to recover in view of his find¬ 
ings on those points. The case, therefore, must 
be sent back to him for arriving at his finding 
and disposing of the appeal before him in accor- 
aance-with law. It has been represented to me 
that no evidence was adduced by the parties^in 
the Court below on the point of quantity of pro¬ 
duce of mangoes in the years in question and 
their price. That is a question which will be 
considered by the lower appellate Court who 
can, if he thinks fit, send the case back to the 
trial Court giving the parties opportunity to 
adduce such evidence as they think fit or if he 
iikes he can dispose of it in the manner as the 
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trial Court has done though his method seems 
to be somewhat arbitrary. The cost of this ap¬ 
peal will abide the result. 

D.S./d.h. Appeal allowed. 

A. I. R. (35) 1947 Patna 121 [C. N. 45] 

Shearer J. 

Kauleshivari Prasad Bhaiya—Appellant v. 
Bihari Lai Missir — Bespondent. 

Appeal No. 1104 of 1944, De’d on 26-4-1946, from 
appellate decree of Addl. Sub-Judge, Gaya, D/- 14 - 7 - 1944 . 

Bihar Tenancy Act (8 [VIII of 1885), S. 171— 

^ tat mort & a g ee —Liability to account—Plaintiff 

and defendants co-owners of jagir-Certificate for 
arrears of road cess obtained against plaintiff only 
—iJelendant paying whole amount to prevent sale 
and on application under S. 171, put in possession 
of entire estate—In suit by plaintiff after 10 years, 

fteld defendant was not statutory mortgagee and 
was liable to account. 

Plaintiff and defendant were co-owners in a Jagff* 
which was liable to road cess. The cess having fallen 
into arrears a certificate for the arrears due was obtain¬ 
ed against plaintiff alone. The defendant in order to 
prevent the Jagir being sold paid the entire amount of 
he cess and thereafter made an application to the 
certifac ate officer purporting to be an application under 
, 171, and thereupon the defendant was ordered to be 
placed in possession of the entire Jagir. 10 years later 
e plaintiff instituted a suit, on the wrong assumption 
tdat the defendant was a statutory mortgagee and paid 
into Court only half the amount of the road cess. The 
defendant contended that he could not be asked to 
relinquish possession of the Jagir unless the whole 
a mount was deposited: 

Held that (1) the defendant being one of the co¬ 
owners was not a person whose interest was voidable 
on the sale. He was not therefore a statutory mortgagee 
and could not as such apply under S. 171, for posses- 
f. l0n \ The certificate officer thus acted without jurisdic¬ 
tion m ordering the defendant to be put in possession 
of the entire Jagir. [Para 2] 

(2) The true position in law was that the defendant 
P? s session of the entire estate to the exclusion 
of the plaintiff for nine years the latter having implied¬ 
ly consented to his possession in order that the defen¬ 
dant might recover with interest from the profits of the Ja- 
gir the amount which he had paid in excess of his own 
share of the road cess. The defendant was therefore liable 
to account for the profits he had made. [Para 2] 

D. N. Vanna —for Appellant. 

Raj Kishore Prasad—tor Respondent. 

Judgment.—The circumstances out of which 
this second appeal, which is by the defendant 
arises are of a rather extraordinary kind. The 
plaintiff and the defendant are the co-owners of 
a jagir, each of them having an eight annas 
interest in it, which, for purposes of road cess, 
is included in the Tikari Raj. In 1933 the Tikari 
Raj obtained a certificate for Rs. 193-2-0, that 
being the amount then due as arrears of road cess. 

The certificate was obtained against the plain- 
i only, the defendant not having been made a 
party to the certificate proceedings, as, for some 
reason or other, his name was not entered in 
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the serishta of the Tikari Raj. The defendant, 
in order to prevent the jagir being sold, paid 
the entire amount into Court. This was on 
16-3-1933, and about a year later the defendant 
made an application to the certificate officer 
which purported to be an application under 
S. 171, Bihar Tenancy Act. The certificate officer 
proceeded on the assumption that tko defen¬ 
dant was entitled to apply under that section 
and made an order putting him in possession 
of the whole of the jagir. In 1943, the plain¬ 
tiff instituted the suit out of which this appeal 
arises on the assumption that the defendant 
was a statutory mortgagee. Instead, however, of 
paying into Court the sum of Its. 193-2-0, he 
paid into Court Rs. 9G-9-0 on the ground that 
the defendant had been liable to pay one half 
of the amount for which the certificate had been 
made against himself. The defendant resisted 
the suit on two grounds. In the first place, ho 
contended that he was not liable to account, 
and in the second place be contended that he 
could not be required to relinquish possession 
until he had been paid the whole of the mort¬ 
gage money, which he asserted was Rs. 193-2-0. 
There is, it is quite clear, no force in the first 
of these contentions. 

[2] The learned Munsif rejected it; but ho 
accepted as valid tho second of the two conten- 
tions put forward and declined to give tho 
plaintiff a decree unless ho paid into Court 
Rs. 193-2-0. The learned Munsif relied on the 
language used in s. 171, Bihar Tenancy Act, and 
observed that tho plaintiff could again recover 
half of tho amount from tho defendant by means 
of a separate suit. This, it is obvious, was not very 
satisfactory, and it is, therefore, not surprising 
that the decree was varied on appeal, tho learn¬ 
ed Subordinate Judge holding that tho deposit 
which the plaintiff had already mado was 
sufficient. In the Courts below, it was assumed 
that tho defendant was in fact a statutory 
mortgagee and it is in consequence of this 
assumption that tho difficulty in which they 
found themselves aroso. The defendant, how¬ 
ever, was one of two co owners of tho Jagir 
; and as such ho was not a person whoso 
interest was voidable on tho sale. Tho corti- 
ficato officer, it is clear, ought to havo reject¬ 
ed his application and ought to have left it 
to him to recover tho amount which ho had paid 
jin excess in a suit for contribution. Tho mero 
icircumstanco that tho certificate officer pur- 
iported to put the defendant in possession of tho 
whole of tho jagir as a statutory mortgageo 
couId not inako tho defendant a statutory 
mortgagee when tho ccrtificato officer acted 
.without jurisdiction. Tho true position in law is 
ithat since 1934 the defendant has been in posses¬ 


sion of the entire jagir as a co-owner to the exclu-| 
sion of the other co-owner, the latter having! 
impliedly consented to this in order that the 
defendant might recover with interest from the 
profits of the jagir, the amount which he had 
paid in excess of his own share as arrears of 
road cess. If, however, that is so, the defendant 
is, in my opinion, liable to account for tho profits 
he has made. It is true that in certain circums¬ 
tances a co-owner in possession of the whole or a 
portion of the property to the exclusion of the 
other co-owners may not necessarily be liable to 
account to them for any profits he has made.. 
The matter has been dealt with exhaustively by 
Mookerjee, J. in [Mohesh Narain v. Nowbat 
Pathak] 32 cal. 837. 1 The circumstances of the 
present case are, however, I think, such as to 
bring it within the second of the three proposi¬ 
tions which Mookerjee, J. laid down in the con¬ 
cluding portion of his judgment. The learned 
Subordinate Judge was in error in passing a 
preliminary decree under O. 34, R. 7, Civil 
P. C. For that decree there should be substi¬ 
tuted a preliminary decree requiring the defen¬ 
dant to render an account of tho profits which 
ho has made out of the jagir. The defendant 
will of course be entitled to deduct the half share 
which - belongs to him, the expenses he has 
incurred and the sum of Rs. 9G-9-0 with interest 
thereon at 12 per cont. from the date of payment. 
The account will bo rendered for the period be¬ 
tween the date on which tho defendant took 
possession of the wholo of the jagir up to the 
date on which tho defendant admits tho plaintiff 
to join possession along with himsolft to tho 
extent of his share. Tho appeal is allowed ac¬ 
cordingly. In the circumstances of the case, 
however, each party ought, I consider, to bear 
their own costs throughout. 

N.S/d.ii. Appeal allowed, 

1. (’05) 32 Cal. 837 (S54). 


A. I. R. (34) 1947 Patna 122 [C. N. 46] 

Reuben J. 

Mt. Bibi II an Ada Khatoon and another — 
Appellants v. Panchayat of Mohalla Banja- 
pore and others — Bespondents . 

Appeal No. 1186 of 1943, Decided on 8-5-1946, from 
appellate decree of Sub-Judge, Patna, D/- 21-7-1943. 

(a) Transfer of Property Act (1S82), S. 8 — 
Common passage across holding — Transferor of 

portion of holding entitled to use same as owner_ 

Easement, if any, arising by transier is not con¬ 
templated by S. 8. 

The characteristic of an easement is that it is a right 
which the owner of tho dominant tenement as such has 
over the property of another. [Para 2] 

N\ hero tho owner of a portion of a holding who is 
himself tho owner of a common passage running across 
tho holding and as such entitled to use tho common 
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passage, transfers the portion of the holding, such 
eassment, if any, as may arise by the transfer in favour 
of the transferred property over the property remaining 
m the hands of the transferor is not contemplated bv 
S. 8 : (’37) 24 A. I. R. 1937 Nag. 179, Ref. [Para 2] 
T. P. Act. - 
(’45) Chitaley, S. 8, N. 13. 

. (b) Transfer of Property Act (1882), S. 8— Legal 
.incident — Partition between members of family — 
Common passage left for use of co-sharers—Right 
to share in passage is not legal incident of shares— 
Stranger purchaser of share would not automati¬ 
cally become entitled to common passage. 

Where a common passage was left for the use of the 
co-sharers in a partition between members of one family 
there is nothing in such an arrangement to make the 
right to a share in the passage or even to the use of the 
passage, a legal incident of the shares allotted to the 
cosharers, with the result that any stranger who might 
acquire the share of one of the cosharers would automa¬ 
tically become entitled to the common passage : ('29) 
16 A. I. R. 1929 All. 371, Disting. [Para 3] 

T. P. Act — 

(’45) Chitaley, S. 8, N. 11. 

(c) Easements Act (1882), S. 13 - Severance of 
tenement — Arising of easements-of necessity — 
Right of maintaining drain on common passage not 
exercised by grantor — Right not claimed as ease¬ 
ment of necessity—Right does not accrue to grantee. 

On the severance of a tenement the easements that 
arise are easements of necessity or continuous and ap¬ 
parent easements, which are necessary to the reasonable 
enjoyment of the property granted, aDd which, as quasi 
easements, have been, and at the time of the grant were 
being used by the grantor for the benefit of the part 
granted. . [Par£ 4] 

A right of way is not a continuous easement. [Para 4] 

A acquired a portion of a holding, which was separated 
from the rest of the holding by a common passage 
under a sale deed. A constructed a drain on a portion 
of the passage, but the other cosharers removed it : 

Held that the rights of A, if any, over the common 
passage could only arise by way of a presumed grant 
arising out of the severance of the tenement. As 
the right of maintaining the drain on the common 
passage had not been exercised by the original grantors 
and as the right was not being claimed as an ease¬ 
ment of necessity, no such right accrued to A. [Para 4] 

(d) Hind law — Partition — Whether proposi¬ 
tion that land reserved as common passage at 
previous partition is not divisible subsequently 
^appl^ble to parties governed by Dayabhaga 

Whether the proposition laid down in A. I. R. 1923 
Bom. 85 that under the Mitakshara and the Vyavahara 
Mayukha land reserved as a common passage at a 
previous partition between the parties is not divisible 
subsequently, is applicable to parties governed by the 
Dayabhaga. [Para 4] 

P. R. Das, Sarjoo Prasad and Gtcneshwar Prasad 

— for Appellants. 

Janak Kishore and Girijanandan Prasad _ 

for Respondents. 

Judgment. — This appeal by the plaintiff 
against concurrent decrees of the Courts below 
•dismissing her suit for the declaration of her 
right of easement over the suit land and for the 
removal of certain obstructions placed thereon 
by defendants 1 to 6 has been filed in the fol¬ 


lowing circumstances. Holding No. 153A, circle 
No. 17 , in the Patna City Municipality was 
_ formerly owned by one Dr. Ramkali Gupta. 
After his death the holding was divided by pri¬ 
vate partition between his four sons and his 
widow, defendants 7 to 11 , by a partition deed 
dated 20-12-1932 (Ex. 2). By this partition enxh 
of the heirs got a separate portion of the hold¬ 
ing, and a strip of land running across the 
holding, partly in a north and south and partly 
m an east and west direction, was left joint 
between them. It is described in the partition 
deed^ (Ex. 2) and the partition plan (Ex. 2A) 
as a common passage” and contains a well and 
under the terms of the partition deed a latrine 
was to be constructed on it for the common use 
of the parties to the partition. This common pas¬ 
sage forms the subject matter of the present 
suit. The plaintiff acquired her interest in Holding 
No. 153A by a sale deed (ex. l), dated 7-10-1934 
executed in her favour by Chandra Kant Biswas 
and Surjya Kant Biswas, who themselves acquir- 
ed their interest under sale deeds (Exs. A and Al) 
dated 17-1-1933, and 23-1 1933, executed by defen¬ 
dants nos. 7 and 8. The area thus acquired by 
her consists of one block of land, separated from 
the rest of the holding by the common passage 
and comprising a portion of the shares allotted 
to defendants nos. 7 and 8 in the partition. 
Alter her purchase the plaintiff constructed a 
house on the land, and a drain on a portion of 
the passage in suit. In 1939, defendants Nos. l to 7 
[6 ?] who claim a portion of the suit land under 
a deed of gift, executed in their favour by defen¬ 
dants Nos. 7 to 11, started certain constructions on 
it and removed the drain of the plaintiff. Hence, 
the present suit. 

[ 2 j Defendants Nos. 2 and 7 contested the 
suit. They denied that the plaintiff has any 
right m respect of the suit land. This conten- 
tion has been upheld by the Courts below. 
The sale deed (Exhibit 1 ) under which the plain- 
tiff claims purports to pass the property “along 
with the common passage which is adjoining 
west and north”. There is no mention of this 
common passage, however, in the sale deeds 
(Exhibits A and Al) under which the vendors 
of the plaintiff derived their interest in the 
property. Hence the plaintiff’s acquisition of 
any right in respect of the suit land depends 
upon whether her vendors acquired any right in 

respect of it under their sale deeds. As regards 

this Mr. P. R. Das for the appellants argues 
that the right of passage was a right of ease- 
ment annexed to the land and passed to the 
Biswases under the provisions of S. 8, Trans¬ 
fer of Property Act. Mr. Sarju Prasad, who 
also appeared for the appellants, bases her 
claim on another ground. According to him 
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the right in respect of the common passage is 
of the nature of a proprietary right, which 
formed a legal incident of the property sold 
to the Biswases and passed to them along 
with that property under the provisions of 
the above section. The answer to the argu¬ 
ment of Mr. Das is that, at the time of the 
sale to the Biswases, there was no right of 
easement. The characteristic of an easement 
is that it is a right which the owner of the 
dominant tenement as such has over the pro¬ 
perty of another. Here, defendants Nos. 7 and 8 
were themselves owners of the common passage, 
and as such were entitled to use the common 
[passage. Such easement, if any, as may have 
[arisen by the transfer in favour of the trans¬ 
ferred property over the property remaining 
[in the hands of the transferor is not contem¬ 
plated by S. 8, Transfer of Property Act: [Ahmad 
Ali Fakruddin v. Dhondba Dasrath] A. I. R. 1937 
Nag. 17 9. 1 

[3] The stand taken by Mr. Sarju Prasad is 
inconsistent with that taken by the plaintiff in 
the first appellate Court, where her advocate 
admitted that she did not claim a right of pro¬ 
prietorship in the suit land. Be that as it may, 
I do not think the circumstances of the case 
support tho contention of Mr. Sarju Prasad. 
The common passage was left for the use of 
the co-sharers in a partition between members 
of one family. It contained a well and there 
was an agreement that a latrine would be 
constructed on it for the use of the parties. It 
may have been convenient that the common 
passage should be kept open for use by the 
members of the family, but there is nothing 
in this arrangement to make the right to a share 
in this passage or even to the uso of the passage 
a legal incident of the shares allotted to the 
co sharers, with the result that any stranger who 
might acquire the share of one of the co-sharers 
would automatically become entitled to tho 
common passage. There is certainly nothing in 
the dcod of partition, Ex. 2, to support this con¬ 
tention. The facts in [Ram Sarup v. Girdhari 
Lai] A. I. R. 1929 all. 371, 2 cited by Mr. Sarju 
Prasad, are entirely distinguishable. That case 
concerned a self-contained molialla with, on one 
side, a largo gateway and two sehdarics. From 
the nature of the neighbourhood and tho build¬ 
ings Boys, J. drew the presumption that tho 
owners of the existing houses in the mohalla 
had a joint right in the sehdarics and the gate¬ 
way, and as this presumption was unrebutted 
his Lordship held that the joint interest in the 
sehdanes and the gateway, was an incidont of 


1. (’37) 24 A. I. R. 1937 Nag. 179 (iqq\ . j r 
(1937) Nag. 204: 171 I. C. 496. 

2. (’29) 16 A. I. R. 1929 All. 371 (372) : 116 I. C. 7- 


the proprietary right to a house in the mohalla 
and passed w r ith it. Here, on the contrary, there 
is nothing except proximity to connect the 
passage in question with the property transferred 
to the Biswases. At the time of the transfer the 
land was open, uncultivated land, adjoining a 
municipal road, and there is no suggestion that 
either defendant 7 or 8, made any use of the 
passage for the benefit of the land transferred by 
them to the Biswases. Hence, I do not see how 
any interest in tho common passage could pass 
to the Biswases along with the land specifically 
transferred to them. 

[4] In my opinion, the Courts below have 
rightly held that the rights of the Biswases, if 
any, over the common passage can only arise by 
way of a presumed grant arising out of the 
severance of the tenement. On such a severance 
the easements that arise are easements of neces¬ 
sity or continuous and apparent easements, 
which are necessary to the reasonable enjoyment 
of the property granted, and which, as quasi 
easements, have been and, at the time of the 
grant were, being used by the grantor for the 
benefit of the part granted. A right of w T ay is 
not a continuous easement and the right of 
maintaining a drain on the land w r as not exer¬ 
cised by the original grantors. It is admitted 
that the right is not being claimed as an ease¬ 
ment of necessity. Hence no such right accrued 
to the Biswases and consequently could not 
have been transferred by them to the plaintiff. 
Reference has been made on behalf of the 
appellant to [Skantaram Balkrishna v. Waman 
Gopal] a. I. r. 1923 Rom. 85 s in which Shah, 
Ag. C. J., laid down that under tho Mitakshara 
and the Yyavahara Mayukha land reserved as a 
common passage at a previous partition between 
the parties i3 not divisible subsequently. The 
parties in this case are Bengalis and* are pre- 
sumably governed by the Dayabhaga, and it 
cannot be said wdthout further examination 
w’hether the proposition there laid down is ap¬ 
plicable in the present case. That is a matter 
however to be taken up at the instance of a 
party who has an existing interest in the 
common passage. Here, tho plaintiff appears to 
have no interest in it, and the gift to defen¬ 
dants l to 6 is said to have been made by all 
tho parties to the partition. Mr. Sarju Prasad 
has also referrod to [Nubeen Chundor v. Bhoobun 
Chunder] 15 W. R. 526. 4 In that case an easement 
of a right of way was established and was held 
to have passed with tho dominant tenement. The 
decision does not holp in the present case as 
such a right has not been established here. On 

3. (’23) 10 A. I. R. 1923 Bom. 85 (88) : 47 Bom. 389 : 
68 I. C. 682. 

4. (’71) 15 \V. R. 526. 
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the above grounds, this appeal fails and is dis¬ 
missed with costs. Leave to appeal is refused, 

V.r./d.h, Appeal dismissed. 

A. I. R. (34) 1947 Patna 125 [C. N. 47.] 

Ray J. 

Raghunandan Singh — Appellant v. Sm. 
Soubhagya Sundri Devi and others—Respon¬ 
dents. 

Appeal No. 1111 of 1944, Decided on 6-5-1946, from 
appellate decree of Judicial Commissioner, Manbbum, 
D/- 31-5-1944. 

(a) Civil P. C. (1908), S. 11 — Number of rent 
ed & against different tenants in respect 
of different villages - C impleaded as pro forma 
defendant in all suits claiming sole right to recover 
rent—Suits consolidated, disposed of by one judg¬ 
ment and decreed-Appeal by G against decree in 
one of suits only held barred by res judicata. 

4 bequeathed his estate comprising a number of 
villages to B and C in equal shares. B granted an 
ljara patta in respect of half the estate to D who as 
ijaradar brought 225 suits against different tenants for 
recovery of rent of different villages impleading B and 
O as pro forma defendants. All the suits involved a 
common issue as to whether as the sole executor of A 'a 

don niZ Q T S t0 l ' eC0Ver rGnt t0 tbe exclu - 

flnoin h ! P\ aint \ S : The suits were consolidated for 
analogous trial and disposed of by one judgment and 

ren?^ 60 ^ ™ th - rGSpeCt t0 half the share ° of the total 
rent due As against the decree in one of the suits C 

p ferred an appeal. The question was whether the 

ftUnr-! a l b i arred J’ udicata on th e common issue 
fo -1 0 * exclusi , ve r] ght to recover rent by reason of his 

other e 99°/o PP -f ^ rees and in the 

other 224 suits which had become final: 

-Sj 7 t ( hat , a3 ‘ he subject-matters and tbe principal 
defendants of the other decrees in the 224 suits not 

annealed fmm Tf® d ‘ SereDt fcom th °se of the decree 

as P re"ardsTl^’c th05e d “ reeS operated as judicata 
rM tT 3 h ° mm0 P 1Esue and the appeal was bar- 

wo d uId T ?e a nn S - 0n . Wa3tha t- fthe appeaI were aIlowed « 
taa Ww 6 !u tW ° oonflletln g decisions equally bind- 

eveninn e nri h0 t Eame -i’ erS ° nS 0n the same issue acd 

on n av ° ld °° nfiictiDg deoisiona ‘he deci- 

6ion in appeal was allowed to supersede the decisions 

ca tte P s P wh e n d fr0 “’ U ( W K U . ld be thrusting a decision on 

ahowlL t h he 7^ te ° r ®, the appellate Court, and 

affect and h Mtf - 10n regardlng one subject-matter to 
affect and otherwise govern a different subject-matter 

which was never before the appellate Court. This would 

ntfoT T p le 1 °oL re ?, iudicata ° D ita ve y Yae d 

’2? 19 t Pat ‘ 78 i 158 I- C. 998 (Pat) ; 

(FB °C'n 33 ’ Eel , 0n ;l? ] ™ A - 

FB ’ fn J \ ( 23 J 10 A - L E - 1923 All. 490 

U“ d (27 > 14 A - L R 1922 Lah. 289 (FB), 
rJ- [Paras 18 and 19] 

(’44) Chitaley, S. II, N 29, Pt. 5. 

(b) Civil P. c. (1908), S. 11-Cross suits - An 
fudiUta” ° nC dCCree al ° ne iS n0t barred by «s 

c ^ e of cross suits, each suit having the same 
subject-matter’ the same issue and the same parties 
though differently arrainged, that is, plaintiff Fn one 

TthZ l 7 d 1 ? fe ° dan . t ^e other, the decree in one suit 
is the duplicate of the other. In such a case when 

appeal is preferred against one decree alone the other 


decree not appealed from does not operate as res judicata 
because the challenge of one decree in appeal amounts 
m substance tnough not in form to challenge of the 
other and the adjudication in appeal covers the same 

i^ m * at t er m tbe presence of the same parties • 
( 27) 14 A. I. R. 1927 Lah. 289 (FB), Bel. on. P 

c p c _ [Paras 17 and 18] 

(’44) Chitaley, S. 11, N 29, Pt. 11. 

(c) Civil P. C. (1908), S. 11-Two decrees arising 
out of two suits between same parties — Appeaf 
from one decree - Other decree not prejudicing 
appellant—Appeal is not barred by res judicata. & 

. Where there are two decrees involving a common 
issue arising out of two suits beard together or raisi“ 

harrerl T* de “ re f ' S appeaIed a 8 a >ust, the appeal is net 
barred by res judicata by reason of tbe faUure of the 

mWL iT X92SAU. 490 ^ 

C. P. C.—(’44) Chitaley, S. 11, N Sjfl a “ d 18] 
S. C. Mazumdar —for Appellant. 

S. E. Sarkar and R. S. Chatterji-iot Respondents. 

Judgment.—The respondent, Sm. Soubhagya 
Sundri Devi, instituted 225 rent suits for recovery 
of arrears of rent from the tenant-defendants of 

different villages within the Joypur revenue 
paying estate bearing touzis nos. 6 and 12 as an 
ijaradar of the said touzis by virtue of an ijara 
patta (Ex 1 ) executed by Brajaraj Kumari in 
favour of the plaintiff on 9-12-1940. The mouzas 
m question originally belonged to Bhikhambar 

c ^ ' , He made a bec l uest of the estate in favour 
of Raghunandan Singh, the appellant (pro forma 

defendant l) and another, Chandrabali, in equal 

fT-fu-'i Cha “drabali was the senior-most wife 
of Bhikhambar Singh. The appellant took out 
probate of the will being an executor. Brajaraj 
Kumari, pro forma defendant 2, is the daughter 
and only heir of Chandrabali who has since died. 

his daughter Brajaraj Kumari executed the 
above mentioned ijara patta in-respect of half the 
estate The plaintiff in framing the suit as a rent 
suit, besides impleading the tenants from whom 
the rent is due, also impleaded the two pro forma 
defendants, namely, Raghunandan Singh, the 
ap P e lIanfc, and Brajraj Kumari her lessor. 

, suits contested, by pro forma 
defendant 1 as well.as by some of the tenants who 
pleaded bona fide payment of rent to Raghu¬ 
nandan Singh. The latter claimed that, as the 
sole executor of the will, he alone was entitled 

™ ‘ nd DOttbe plaintiff - In order to 

certain ta! P f-i? defence the a PP ella nt raised 
certain other subsidiary points such as non-regis- 

tratmn of the plaintiff’s name under the provision 

ot s. 78, .Land Registration Act, and certain other 

ro 3 ! S? “ aterial for the purpose of this case. 

13J lb Q learned trial Court overruled all the 

objections of the defendants and granted the plain- 


A. I. R. 


126 Patna Raghunandan Singh v. Soubhagya Sundri Devi (Bay J.) 


tiff a decree for half the share of the total rent duo 
with full cost3 and interest at Gj per cent. As 
against the decree of rent suit No. 4379, out of 
the 225 rent suits that were consolidated for ana¬ 
logous trial and disposed of by one judg¬ 
ment. the pro forma defendant l preferred an 
appeal being rent appeal No. 3G of 1943 in tho 
Court of the Judicial Commissioner of Manbhum 
who dismissed the appeal holding that tho same 
was barred by res judicata. Hence, this second 
appeal. 

[4] Tho learned lower appellate Court has 
dismissed the appeal as non-maintainable being 
barred by the principle of res judicata and did 
not express any opinion on the merits of the 
appeal. In view thereof, tho only point that is 
canva c sed in this appeal, is whether the appeal 
in the lower appellate Court was barred by res 
judicata. Before proceeding further, it is to be 
remembered that the subject-matter of the 225 
suits were different and tho principal defendants 
also were different in each of the cases, but tho 
issue between the plaintiff and the pro lorma 
defendant 1 that was common in all the suits 
was whether the pro forma defendant 1 as 
the solo executor of the estate under the will, 
was entitled to recover the arrears of rent to tho 
exclusion of the plaintiff a lessee of Brajaraj 
Kuer. The point for consideration is that the judg¬ 
ments and decrees in the other 224 suits having 
become final as between tho parties, whether the 
appellant is entitled to have the saino issuo tried 
over again notwithstanding its final adjudication 
as between him and the plaintiff in those decrees 
and judgments. 

[5] The learned counsel for tho appellant con¬ 
tends that ho is, and in support of his contention 
relies upon a Full Bench decision of the Allaha¬ 
bad High Court in [Ghansbam Singh v. Bhola 
Singh] 45 All. 50G. 1 In that case the plaintiff sued 
upon a mortgage executed by tho defendant and 
claimed the payment of the principal amount 
with interest at the contract rate, or, in tho alter¬ 
native, sale of the mortgaged property. The suit 
was decreed but without costs on the ground that 
the rate of interest was excessive and the same 
had swelled to an inordinate amount. From the 
preliminary decrees, both the parties appealed to 
the Subordinate Judge who varied tho decree 
by reducing the plaintiffs claim but awarding 
him costs proportionate to the modified sum 
decreed. The two appeals had been consolidated 
by the appellate Court but there were prepared 
two decrees in almost identical terms which were 
placed in the records of the two appeals. The 
plaintiff came up in second appeal against the 
decree passed in the defendant's appeal in the 

1. (’23) 10 A. Ii It, 1923 All. 490 (492): 45 All. 506: 74 
I. C. 411 (F.B.). 


Court below in which the plaintiffs claim was 
reduced but he did not prefer an appeal against 
the decree which was decided in his favour grant¬ 
ing him costs that had been disallowed by the 
trial Court. Tho contention raised in second ap¬ 
peal was that the plaintiff not having appealed 
from tho decree in his appeal that had become 
final, the finality of that decree meant the fina¬ 
lity of the decree under appeal as they were pre¬ 
pared on tho basis of the same judgment and 
w ? ere identical in terms. Under such circum¬ 
stances it was held by the Full Bench that the 
plaintiff's appeal w 7 as not barred by res judicata. 
Their Lordships expressed in the following man¬ 
ner: 

[G] “Where it appears to an appellate Court that 
Ihore are two decrees arising out of two suits heard 
together or raising the same question between the same 
parties, or arising out of two appeals to a subordi¬ 
nate appellate Court, aod only one of such decrees 
is brought before it in appeal and there is nothing 
prejudicial to the appellant in tho decree from which 
no appeal has been brought which is not raised 
and cannot be set right if the appeal which he has 
brought succeeds the right of appeal is not barred either 
by the rule of res judicata, or at all, by reason of bis 
failure to appeal from the decree which does not pre¬ 
judice him. It would be indeed wrong for an appellant 
to appeal against a decree which did not prejudice him 
and to which he did not object, or to appeal against 
two duplicate decrees where an appeal against one of 
them would be sufficient, and he is certainly under no 
obligation to do so.” 

[7] It is clear from wlmt has been stated 
above that the Allahabad case has no applica¬ 
tion to the facts of the present case. The ratio 
of the decision is that the appellant was not 
competent to prefer an appeal from the other 
decree in which he was a successful party. 

[8] Relianco is also placed upon the case in 
[Mt. Lachhmi v. Mt. Bhilli] 8 Lah. 884 . 2 In that 
caso two widows A and B were jointly in posses¬ 
sion of certain lands. Each sued the other for a de¬ 
claration that she (tho plaintiff) was the exclusive 
owner of tho land and that tho defendant had 
no right in it of any kind. By consent of parties 
tho two suits were tried together and were dis¬ 
posed of by a singlo judgment, which decided 
that A is the owner but that B is entitled to hold 
possession of one-half of the land in lieu of 
maintenance. A separate decree was drawn up 
in each suit declaring tho rights of tho plaintiff ac¬ 
cording to that decision. B appealed to the High 
Court against ono of these decrees only, namely, 
tho decree given in tho suit in which she was 
the plaintiff. At the hearing of tho appeal a pre¬ 
liminary objection was raised on behalf of the 
respondent that the appeal could not proceed 
by reason of b’s failure to appeal from the decree 
t hat had been passed against her in As suit. It 

2 - ( 27) 14 A. I R. 1927 Lab. 289 (295) : 8 Lah. 384 . 
104 I. 0. 849 (F. B.). 1 
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of the decrees in the 224 rent suits not appealed 

from are quite different and as the defendants 

who are the principal defendants are also dif. 
iei-ent, those decrees cannot be allowed to be 
superseded by the decree of the appellate Court 
passed m only one suit out of them. The tenant, 
defendants did not contest the plaintiff's title to 
recover rent though the pro forma defendant 1 
did In my view, the ease in which the appeal 
m all its aspects, viz., in its scope and effect in 
relation to parties, in relation to subject-matter 
m dispute and in relation to other relevant 
matters is conterminous with the suit or suits 
the decrees of which are not appealed from, the 

deLf ]udicata , wiI1 not apply because the 
decree m the appeal if it is allowed to vary or 

reverse the decree of the trial Court not appeal- 

iLttfY/ O08 t ?° m reIation t0 tbe same subject- 
“ d “ tbe Presence of the same parties. 

The Full Bench decision of the Lahore High 

Court, therefore, is not applicable to the facts 
of the present case. 

.J, 10 ! Gertrude Oates v. Mrs. Milli. 

that Se S 12 139 has been Iaid d °wn 

feneil ? f S , JUdfCata is baSed °n the 
general principles of law that multiplicity of 

suits should be avoided and that it is not always 

dependent on the limited provisions of s. 11 

C > acd tlM t where two suits were de’ 
Cided by one judgment dismissing one of the 

suits and decreeing the other, and while the un 

in bissuit , p,amtl£ [ ap P ealed fr °m tbe decision 
m his suit leaving the decree in the suit to which 

Lid that® b?d nt -° aMa i n fiDa,i ^ be 

become final would operate as res judicata as 
regards the common issue. In that case o brought 
a suit against D praying for an injunction res- 
training her from carrying on another hotel 
business contrary to the Articles of Partnershio 
and the mam issue in the case was whether the 
partnership had been dissolved. Later D brought 
a suit against o for rent for her portion nf thf 

partnership premises and one of the issues in 

volved m this suit was the same viz whether 
the partnership had come to an end. Boththe 
suits were decided by the Munsif, and on appeal 
y the Judicial Commissioner, by one judgment 
The suit of o failed while D 's action ZSd 
0 appealed to the High Court from the decree 

“ ade “ D e s ^t while no further appeal wa 
preferred from the decree in the other suit Tf 

was held that the decision in o’s suit which had 

»,tne,rrr" ere,,, ” e *» a-ffirs 

t^gbjheissuewascommon, the subject-matters 

3 i’QQ\ on a -r 


was held by the majority of the Full Bench, 
Halip bmgh J. dissenting, that there was no bar 
to Bs appeal proceeding, either by the provi- 
sions of s. II, Civil P. C. or by the general prin- 
ciples of res judicata, or by the fact that B had 
left outstanding against her a decree with which 
the decree sought by her to be obtained in the 
appeal would be in direct conflict. If I may say 
so, with respect, on the particular facfs of that 
case, the decision was quite correct. The distingu¬ 
ishing features of that case are that the subject- 
matter of dispute was the same in both the 
cases with the difference that the plaintiff in one 
case was the defendant in the other. B therefore by 
preferring the appeal in substance challenged the 
decision in favour of A, one decree being merely 
a duplication of the other, a having been made 
a party m the appeal, if b succeeded in her 
appeal it would amount to a success in her suit 
to which A was a defendant and by which a was 
bound. In that case challenging one of the de- 
crees m appeal amounted to challenging the 
other in substance, or, in other words, tbe result 
in one was bound to influence the other as this 
result was binding in his capacity as defendant 

againsthimasp aintiffof the other suit in relation 

to the identical subject-matter in dispute The 

case is quite different where the subject-matters 

of dispute are different but the decision involves 

adjudication of common issue as it is in tbe 
present case. 

[9] Applying the principles deducible from 
the case just cited what would happen will be 
as foUowS; Suppose the pro forma defendant 1 
wins in his appeal before the lower aonpllnfA 

laid ^do 1 ^ W CaS6 ’ ‘ f you foilow the course 
laid down m the above case the plain tiff, respon 

dent s decree which had not been appealed from 

and which affects his right in resSof oZ 
properties, not the subject-matter of the appeal 
will stand superseded. The tenants against whom 

have beeD obtained are not parties 
to the appeal nor have they appealed from the 

decrees passed against them nor do they intend 

to. If, on the other hand, those decrees are allowed 

to stand unaffected there will result two con 
flictmg decisions on the same issue as between 

Lah.,. High Court, h„.„ er , lb , 
as the subject-matter of the decree not appealed 
from, being fully represented in the appeaHrom 

Bupers.de the d,«. lk „ ‘fi oS n »1 
appealed from and to govern the rights of toe 
parties m relation thereto. This is particularly so 
because all the parties likely to be affected 
whether favourably or adversely are fully re 
presented m the appeal. As the subject matters 


141 L C?762* L R ' 1933 Patf 78 (81) ; 12 Pat * 13 9 
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were different. The decree in appeal would not 
under any circumstances be made to govern the 
right of the parties in relation to a subject-matter 
which was not involved in the appeal. 

[ 11 ] Similarly in [Ramkishun Lai v. Abdul 
Syed Hussain Imam] 15G I. C. 998, 4 it was held 
that where the question of title was decided 
against the appellants in both cases and the 
appeal was filed against one only leaving the 
decree in the other as it stood, the appeal is 
barred by res judicata. In this case too the 
subject-matters in the two suits were different 
though the issue as to title was common. 

[ 12 ] The decision in [Pappammal v. Meonara- 
mal] A. I. It. 1943 Mad. 139 6 cited by the counsel 
for the appellant no doubt supports his con¬ 
tention. That was a case of three different 
suits for different reliefs but involving a common 
issue. They were tried together and disposed of 
by one judgment. The decree and judgment in 
one of the suits were appealed against while 
the others were allowed to stand. It was held, 
relying upon a Full Bench decision of the Madras 
High Court in [Panchanda Yelan v. Yaithyanatha 
Sastrial] 29 Mad. 333 c that the bar of res judi¬ 
cata did not apply. In the Full Bench case, 
which was a case of cross suits, the subject of the 
suits being identically the same and the plaintiff 
in one case being the defendant in the other 
the learned Judges in applying the principles of 

that case to the case before them said : 

[13] “It is true that in the judgment under conside¬ 
ration (referring to 29 Mad. 333°) there were cross suits 
hut so far ns we are able to judge, this circumstance 
appears to be immaterial.” 

[14] The learned Judges quoted with approval 
the following passage from the Full Bench case 
in 29 Mad. 333° which runs as follows : 

[15] “It would lead to startling results if we wero to 
hold that an appellate tribunal is precluded from deal¬ 
ing with a question which comes before it on appeal 
because an inferior Court, upon the same facts but in a 
case other than the case under appeal bad given a deci¬ 
sion which had not been appealed against at the same 
time as the decision in the case under appeal.” 

[1G] In my judgment, however, if I may say so 
with respect, the principles that govern cross 
cases should not govern cases in which different 
suits have different subject-matters but a common 
issue of law or fact. The case of [Anwar Ali v. 
Amir Ali] 2 Rang. G33 7 also falls in line with the 
view taken by this Court in the cases just re¬ 
ferred to. 

[17] From the above review of judicial pro¬ 
nouncements, it is clear tlmt at least three 
classes of cases involving consideration of the 

4. (’35) 156 1. C. 998 (999) (Pat.). 

5. (’43) 30 A. I. R. 1943 Mad. 139 (142):I. L. R. (1943) 
Mad. 235: 205 I. C. G18 (F B). 

6. (’00) 29 Mad. 333 (33G) (F B). 

7. (’25) 12 A. I. R. 1925 Rang. 104 (105):2 Rang. G33 : 
84 I. C. 894. 


doctrine of res judicata are conceivable. One 
class illustrates cases of cross suits, each suit 
having the same subject-matter, the same issue 
and the same parties though differently arraigned, I 
that is plaintiff in one suit is defendant in the I 
other. In such a case the decree appealed from is | 
a duplicate of the one not appealed. The second L 
or next class of cases are those in which the party \ 

appealing from one of the decrees involving a I 

common issue is not competent to appeal from I 

the other decree or decrees as he is the winning I 

party there. In this latter class, the reliefs or I 

subject-matters may not be identical in all of I 

them. The third class is the one in whioh scopes I 
of the suits tried together and involving a I 
common issue are different, the parties are not I 
identically the same and the appellant party I 
having been a loser in the decrees not appealed I 

from could prefer an appeal but did not do so I 

and allowed the decrees to become final. I 

[ 18 ] In the first-named class challenge of one I 
decree in appeal amounts in substance though I 
not in form to challenge of other and the ad- I 

judication in appeal covers the same subject- I 

matter in the presonco of the same parties. In I 

the second-named class the appellant having I 

no right of appeal in the other decrco cannot be I 

hit by the rule of res judicata for no fault of I 

his or rather for the failure of others in not I 

preferring appeals from decrees passed against I 

them. In tho third class of cases the party ap- I 

pealing from one out of several decrees against J 

him allows tho rest of the decrees to become 
final. If his appeal is not hit by rule of res. 
judicata there will result two conllicting deci- I 
sions equally binding between the same persons I 
on the same issue. Suppose, if in order to avoid I 
conllicting decisions you allow the decision in I 
appeal to suporsedo the decisions not appealed 
from, you thrust a decision on parties who are 
not before the appellate Court, you allow the 
decision regarding one subject-matter to affect! 
and otherwise govorn a different subject-matter 
which was never before tho appellate Court and 
you transgress tho rule of res judicata on its! 
very face. Tho rule of res judicata , therefore,' 
applies to last named class of cases and not to 
tho other two. Keoping the line of distinction in 
view, there is, in my judgment, no conflict in 
principle in the decided caso3 noticed above. 

[19] At any rate, I am bound by tho twoj 
Division Bench decisions of this Court already 
referred to and heuco I hold in agreement with 
tho lower appellate Court, that tho appeal before | 
him was barred by res judicata and it has been 1 
rightly dismissed. Later, I have come across a 
Full Bench decision of the Oudh Chief Court in 
[Shankar Sakai v Bhagwat Sahai] 20 Luck. 839® 

8. ( , 46)83“aXr. 1946 Oudh 33(37):20 Luck. 339(F.B.). j 
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which fully accords with my view expressed 
above. This decision, while it holds that there 
is no bar of res judicata to an appeal preferred 
-against one decree out of two passed in two suits 
between the same parties involving common 
issues and disposed of by one Judgment but two 
decrees, rules that this rule, however, is liable to 
exceptions which depend upon the circumstances 
of each case. The learned Judges have given an 
illustration of the exceptional cases in their 
answer to the second question referred to them 
at p. 351 of the report. The rule that no decision 
•of a Court will bind a party or subject-matter 
not before it is to be as jealously guarded 
•as the rule of res judicata In the result, I hold 
that the second appeal has no merit and must be 
•dismissed with costs. 

G,N * Appeal dismissed. 


A. I. R. (34) 1947 Patna 129 [G . N. 48] 

Manohar Lall and Reuben JJ. 

Pratap Udai Nath Sah Deo—Appellant v. 
Bar ark Dal Sahi and others — Respondents. 

Appeal No 76 of 1945, Decided on 15-3 1946, from 
appellate order of Judicial Commissioner, Chota Nagpur 
at Ranchi, D/- 1-12-1944. 


Civil P C. (1908), O. 21, R. 17 _ Decree against 
several judgment-debtors _ Application for execu¬ 
tion filed within three years from decree—Death of 
one judgment-debtor after passing of decree but 
before filing of execution — On objection by judg¬ 
ment-debtor, decree-holder filing application for 
amendment for substitution of his heirs when limi- 
, ha d expired __ Application for amendment 

neld should be allowed and would relate back to 
bate of execution application. 

An application for execution of a decree obtained 
against several judgment-debtors on 10-2-1939 was filed 
by the decree-holder on 9-2 1942. On 1-10-1942 the 
decree-holder came to know by reason of the objection 
filed by the judgment-debtors that one of the judgment- 
bebtors had died and he thereupon promptly put in an 
application for amendment for eubstiiution of the heirs 
of the deceased judgment-debtor in >his place. The 
•executing Court found as a fact that the judgment- 
debtor had died after the passing of the decree but 
before the execution application was filed. The execut¬ 
ing Court refused to allow the amendment on the 
ground that it was filed beyond three years from the 
date of decree and that it would substantially change 
the original prayer: 


Held that the amendment should have been allowed 
and if allowed it would have related back to the date of 
the presentation of the application for execution. The 
judgment-debtor having died before the application for 
execution was filed it could not be said that the execu¬ 
tion proceeding had abated against him, and, therefore 
the executing Court could have exercised the discretion 
given to it under 0. 21, R. 3 7 by allowing the amend¬ 
ment: (’32) 19 A. I. R. 1932 Pat. 222, Bel. on; (’18) 5 
*A* L R- 1918 Cal. 73, Ref. [Para 61 

C. P. C.— 


(’44) Chitaley, 0. 21, R. 17, N. 3, Pt. 4. 

B. S. Chatterji and A. K. Chatter yi—for Appellant. 
Harlans Kumar —for Respondents. 

1947 P/17 & 18 


Manohar Lall J. — In this appeal by the 
decree-holder the only question for decision ig 

whether the execution of the decree was barred 
by limitation. 

[ 2 ] On 10 th February 1939, the appellant ob. 
tained a decree against twenty-five judgment- 
debtors interested in the tenure. An application 
to execute the decree was made ou 9th February 
1942 with a prayer that the tenure may be sold 
under the provisions of s. 208, Chota Nagpur 
Tenancy Act. The sale of the tenure was fixed 
for 29th August 1942. The sale date was ad¬ 
journed ultimately to 5th April 1943. On that 
date, an objection was filed on behalf of one of 
the judgment-debtors, Baraik Bhagwat Sahi. to 
the effect that no sale under the Chota Nagpur 
Tenancy Act could be held as all the co-sharers 
of the tenure were not made parties and as one 
of the judgment-debtors, Baraik Bandhu Sahi, 
died long before tbe date of the decree. At the 
hearing of the objection, the objector did not press 

his objection that all the co-sharers were not made 

parties, but confined bis objection to tbe fact 
that Baraik Bandhu Sahi was in fact dead and 
his heirs had not been substituted. The Court 
found that Baraik Bandhu Sahi was dead. It 
should be stated here that the decree-holder on 
1st October 1942 had filed an application that 
the brother of Baraik Bandhu Sahi should be 
substituted. On that application notice was 
directed to be issued to the brother and all the 
other judgment-debtors. The judgment-debtor 
then stated that it was true that Matan Sahi was 
the brother of the deceased judgment debtor but 
there was another heir, namely the widow of the 
judgment-debtor, who bad not been substituted ~ 
Accordingly the decree-holder filed another ap.’ 

plication on July 1943 that the widow should also 
be substituted. 

[3] After hearing the evidence the trial Court 
found that the date of death of Baraik Bandhu 
Sahi was 13th March 1939. that is to say after 
the decree under execution but before the appli¬ 
cation for execution had been filed. After coming 
to this decision the Court addressed himself to 
the question whether the amendment sought for 
is legal and whether the execution can proceed 

after this amendment, and answered the question 
thus : 


me petitions for amendment of the execution peti 
tion were filed on 1st October 1942, 29th July 1943 and 
19.h August 1943, i.a after the 3 years’™ tion 
period was over from the date of decree. In my opinion 
the amendment sought for is a substantial change in 
the original prayer and cannot be allowed.” 


Accordingly he allowed the objection and die- 
missed the execution. 

[4] In appeal, the learned Judicial Commis¬ 
sioner of Chota Nagpur agreed with the trial 
Court that Baraik Bandhu Sahi died on isfch 
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March 1939, and, therefore, the decree under 
execution was a good decree, as on the date of 
the decree Baraik Bandhu Sahi was alive. The 
learned Judge however thought that the attempt 
of the decree-holder to execute the decree in 
a proceeding which had abated against Baraik 
Bandhu Sahi and his heirs could not he allowed 
and that the applications dated 29th July 19-13 and 
19th August 1943 should be treated as fresh 
applications. lie accordingly upheld the objec¬ 
tion of the judgment-debtors. Hence the second 
appeal to this Court. 

[5] Mr. R. S. Chatterji on behalf of the 
appellant relies on the cose in [Sheogobind Ram 
v. Mt. Kishun Bansi] 11 Pat. 54G 1 in support of 
his contention that the amendment sought for 
should have been allowed and that if that 
amendment had been allowed, it would have 
related back to the date of the application for 
executing the decree which was filed on 9th 
February 1942. He relies upon the findings of 
the Court below that the decree-holder did not 
come to know of the death of the judgment- 
debtor before 1st October 1942. 

[0] In my opinion, this contention is correct. 
Kulwant Snhay, J. who delivered the judgment 
of the Division Bench in the case relied on held 
that the application for execution then under 
consideration substantially complied with the 
requirements of 0. 21, R. 17 and that the only 
defect in the application was that one of the 
judgment debtors had died, and this defect was 
not brought to the notice of the Court at the 
time the application was presented and, there¬ 
fore, the defect could not be removed then and 
there: 

“The defect was brought to the notice of the Court 
on 22nd July 1930, and as soon as the fact was brought 
to the notice of the Court, it fixed a lime, namely up 
to 29th July 1930, to correct the mistake. The pro¬ 
visions of 0. 21, R. 17 were, therefore, substantially 
complied with, and when in compliance with tho order 
of the Court the decree-holder filed his application on 
28-7-1930, that application must be taken ns an appli¬ 
cation tor amendment of the original application tiled 
on 15th July for substitution of the name of Sheogo¬ 
bind Kahar in place of the deceased judgment debtor 
as the person against whom the execution of the decree 
was sought. If that is so, then the effect of that amend¬ 
ment would be to treat the application for execution 
as validly presented on 15-7-1930. ” 

This is exactly the situation in tho present 
case. When the defect consequent upon the death 
of the judgment-debtor became known to the 
decree-holder he brought the fact to the notice 
of the Court and filed an application for amend¬ 
ment of the execution petition. That application 
in the circumstances should have been allowed 
and if allowed, the amendment would have 


related back to the date of the presentation of thc| 
application for execution. 

[7] The learned Judicial Commissioner, as 
stated already, thought that the order of amend¬ 
ment could only be made by the Court at the 
time the application for execution was presented 
and could not be made on a subsequent date- 
because, in his view' the proceedings had abated 
by reason of the death of the deceased judgment- 
debtor. This contention was also examined by 
Kulwant Sahay, J. at p 551 where he relied 
upon the case in [Gnanendra Kumar Rai \\ 
bbama Sunder] 22 C. w. N. 540“ and held that 
an order for amendment, when a defect is- 
brought to the notice of the Court, is an order 
under 0 . 21, R. 17, Criminal P. C., and has the- 
effect that the amendment relates back to the 
date of tho original application. Moreover, I do 
not see how the proceeding which was started 
on the application filed on 9-2-1942 could be 
said to have abated against tho judgment debtor 
by reason of his death which took place before- 
this application was filed. The truth of the 
matter is that the proceeding was defective in 
its initiation and not that the proceeding became 
defective after its initiation. It is exactly when 
a defect of this character occurs in proceedings- 
for the execution of a decree by reason of the 
death of a judgment-debtor being unknown to 
the decree-holder that the Court is asked to 
exercise a sound discretion in allowing the amend¬ 
ment to be made so as to enable the decreo- 
holder to reap the fruits of his decreo. The 
matter would have been otherwise if the decree- 
holder was aware of tho death of tho judgment- 
debtor before the application for execution had 
been filed and bad deliberately put in an appli¬ 
cation against tho deceased judgment debtor I 11 
such a case, the executing Court may exerci30 
a discretion in refusing to allow tho amendment 
sought for. But, in the present case, it has been 
found by tho trial Court that it was only on. 
1-10 1942 that the decree-holder came to know 
by reason of tho objection filed by the judgment- 
debtor that ono of the judgment-debtors had died 
and he thereupon promptly put in an applica¬ 
tion for amendment of tho decreo. In my opinion,, 
this appeal must bo allowed and tho decisions of 
tho Courts below set aside. The execution case 
will now be revived and must be disposed of in 
accordance with law at an early date. 

Reuben J.—I agree. 

K.s. Appeal allowed . 

2. (18) 5 A. I. R. 1918 Cal. 73 (74): 44 I. C. 553: 22: 

C.W.N, 540. 


1. ('32) 19 A. I. R. 1932 Tat. 
54G: 138 I.C. 91. 


222-(223): 11 Pat. 
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A. I. R. (34) 1947 Patna 131 [C. N. 49] 

Agarwala and Shearer JJ. 

Suraj Prasad Oja — Plaintiff _ Appel- 
lant v. Ram Lal Singh and others — Defen¬ 
dants — Respondents. 

Appeal No. 1017 of 1944, De’d on 5-2-1946, from 
appellate order of Sub-Judge, Chapra, D/- 29-4-1944, 

(a) Contract Act (1872), S. 2 (d) — A executing 
handnotes in favour of B and C—Band C assigning 
them to D — Subsequently, A selling his properties 
to X aDd Y — Sale deed containing recital that X 
and Y undertook to pay amount due on handnotes 
-- Suit by D for recovery of amount against X and 

Y is not maintainable. 

One A executed a handnote in favour of B and 
another handnote in favour of C. B and C assigned 
the notes to D. Thereafter A, the executant of the notes 
sold all his properties toX and Y. The sale deed con¬ 
tained a recital that X and Y undertook to pay tbe 
amount due on the handnotes. This undertaking was 
not communicated to D. D brought a suit against X 
and Y for recovery of the amount due on the hand- 
notes. The question was whether D was entitled to 
recover this amount from X and Y y he not bein» a 
party to the contract between them and A by which 
they undertook to discharge the debt : 

Held that the suit was not maintainable as no trust 
was created in favour of D, the plaintiff: (’26) 13 A, I. R. 
1926 Pat. 474, Foil . [Para 1 ] 

i • J . agreeing) — This was not strictly 

speaking, a case in which two persons had entered into 
a contract for the benefit of a third person. The recital 
in the sale-deed amounted to a direction by A to X and 

Y to pay certain sum to B and C instead of to himself 
A direction of that kind would at any time have been 
revoked and X and Y were in the position of manda¬ 
tories and not of contractors or even trustees. [Para 2] 

(b) Trusts Act (1882), S. 78 (c) _ A conveying 
property on trust to B - B to sell property to pay 
off his creditors _ Trust can be revoked at any 
time before it is communicated to creditors. 

When one person conveys property on trust to another 
person so that the latter may sell the property and use 
the proceeds to pay ofi his creditors, tbe trust is one 
which can be revoked at any time before it is com¬ 
municated to the creditors. [Para 9 ] 

Sarjoo Prasad and K. Dayal — for Appellant. 

A. Sashisekhar Sinha — for Respondents. 

Agarwala J—This appeal is by the plaintiff 
and arises out of a suit for recovery of money 
due on two handnotes. One of these notes was 
executed by defendant 3 in favour of defendant 
4 for Rs. 150. The other was executed by defen¬ 
dant 3 in favour of defendant 5 for Rs. 400 . The 
defendants 4 and 5 assigned the notes to the 
plaintiff. Thereafter, defendant 3, the executant 
of the notes, sold all his properties to defendants 
1 and 2 . The sale deed contained a recital that 
defendants 1 and 2 undertook to pay the amount 
due on the handnotes. The present suit was 
instituted to recover Rs. 721 which was the 
amount due at the time of the institution of this 
suit. The only question is whether the plaintiff 
is entitled to recover this amount from defen¬ 
dants 1 and 2, he not being a party to the 
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contract between them and defendant 3 by 
which they undertook to discharge the debt. 
For the plaintiff reliance is placed on the deci¬ 
sion in [Debnarayan Dutt v. Chunilal Ghose] 
41 cal. 137. 1 In that case the transferee of a 
debtor’s property had acknowledged his obliga¬ 
tion to the creditor for the debt to be paid by 
him, under the provisions of a registered instru¬ 
ment conveying to him all the movable and 
immovable properties of the original debtor, 
and the acknowledgment was communicated to 
the creditor and accepted by him. It was held 
that the arrangement between the creditor and 
the transferee did not amount to a novation 
within the meaning of s. 62 , Contract Act, that 
the obligation undertaken by the transferee was 
for, and intended to be for, the benefit of the credi¬ 
tor, and that the creditor was entitled to sue the 
transferee on the registered instrument. This 
view of the right of a stranger to sue on a con¬ 
tract to which he is not a party was extended 
m [Khirodbihari Dutt v. Mangobinda] 61 cal. 
841 3 in which it was held that there is nothing 
in the Contract Act which prevents the recognit 
tion of a right in a third party to enforce a con¬ 
tract made by others which contains a provision 
for his benefit. In two other cases, in the Cal¬ 
cutta High Court, however, that view has not 
been accepted. See [Jiban Krishna v. Nirupama 
Gupta] 53 Cal. 922 3 and [Krishna Lal v. Pro- 
mila Bala] 55 cal. 1315. 4 In [Dwarka Nath 
v. Priyanath] 22 c. w. n. 279 5 it was held that 
a stranger to the contract was entitled to sue 
on it even though he had not agreed to accept 
the liability being transferred from the original 
debtor to the transferee of the debtor’s property. 
This view was not accepted by a Full Bench of 
the Madras High Court in [Subbu Chetfci v. 
Arunachalam Chettiar] 53 Mad. 270 6 It was 
there held that where, on a contract between a 
and B, the latter agreed to pay a sum of money 
to c, who was a stranger to the contract, c was 
not entitled to sue B for the money, even in a 
suit to which A and c wero parties. This was 
stated to be the general rule; but four exceptions 
to this rule were enunciated, namely, (a) where 
B afterwards agrees with c to pay him direct or 
becomes estopped from denying his liability to 
pay him personal l y; (b) w here the contract 

1 2 (j j630. 1 * R * 1914 Cal * 129 (132) : 41 Cal. 1377 

2 841 3 : 4) 152 LcLl ^ ^ 632 (690 > : 61 ™ 

3 96 I.% 1 846 A ' L E ' 1926 CaI - 1009 : 53 Cal. 922 : 

1928 Ca, ‘ 518 ( 33 1) : 55 Cal. 

5 C.W 8 ) N. 279 L E • 1918 Cal - 941 : 36 I- C. 792 : 22 

mT.’ ass#, bi 930 Mftd - 382 (389): 53 Mad ’ 270: 
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between A and B creates a trust in favour of c; 
(c) where the contract charges the money to be 
paid out of some immovable property or (d) 
where it is due to C under a marriage settlement, 
partition or, other family arrangement. In this 
Court no case has arisen where a stranger has 
.sought to recover on a contract to which he was 
not a party on an undertaking by a party to pay 
him direct, but it has been held in this Court in 
[Achuta Ram v. Jainandan Tewary] 5 Pat. 468, 7 
in a case where there was no undertaking given 
to a plaintiff to pay him direct, that he was not 
entitled to recover on a contract to which he 
was not a party. In the present case, the plaintiff 
alleged that the undertaking given by defendants 1 
and 2 to defendant 3 to discharge the latter’s 
liability under the handnotes had been com¬ 
municated to him and that he had accepted it. 
The Court below has found that this was not so. 


* A. I. R. (34) 1947 Patna 132 [C. N. 50] 

Shearer J. 

Janak Prasad and another — Appellants v. 
Gopi Krishna Lal and others — Respondents. 

Appeal No. 76 of 1945, Decided on 15-3*1946, from 
appellate decree of Addl.-Sub-Judge, Hazaribagh, D/- 
12 12 1944. 

(a) Contract Act (1872), Ss. 2 (h) and 10— Parents 
of minor boy and minor girl arranging marriage 
between them — This is mere agreement and not 
contract. 

Where a man and a woman, both of whom are sui 
juris, agree to m-irry, there is a contract, the promise 
of each being the consideration for the promise of tho 
other. But when the parents of a minor boy and a 
minor girl arrange a marriage between them, the posi¬ 
tion is very different. Whether a marriage eventually 
takes place must depend on the will of the minors and 
not solely of their parents. Such arrangement is an 
agreement only a mere nudum pactum and not a 
contract. [Para 3] 


In my opinion, we are bound by the decision of 
this Court so far as this question is concerned. 
The present case would have been maintainable 
by the plaintiff had he been able to show that a 
[trust was created in his favour. The facts of the 
case, however, do not disclose that there was 
such a trust. The appeal, therefore, fails and 
must he dismissed with costs. 

[2] Shearer J.—I agree, but wish to say that, 
in my opinion, this is not strictly speaking, a 
case in which two persons have entered into a 
contract for the benefit of a third person and 
that person has instituted a suit to enforce the 
contract. The recital in the sale-deed amounts, 
I think, to no more than a direction by defen¬ 
dant 3 to defendants l and 2 to pay certain 
sums of money to defendants 4 and 5 instead of 
to himself. A direction of that kind could at 
any time have been revoked, and defendants 1 
and 2 were in the position of mandatories and 
not of contractors or oven trustees. When one 
person conveys property on trust to another 
person so that tho latter may sell tho property 
and use the proceeds to pay off his creditors, tho 
trust is one which can be revoked at any time 
before it is communicated to the creditors; see 
3. 78 (c), Trusts Act and [Acton v. Woodgate] 
(1833) 2 My. & K. 492. 8 I am inclined to think 
that the decision in 41 Cal 137 1 can be supported 
on the ground that there was a trust, and the 
trust not merely having been communicated to 
the creditor but the creditor having relinquished 
a document which he believed to be security for 
his debt, the trust was not a voluntary ono and 
could be enforced at his instance. 

D.S./D.H. Appeal dismissed. 

7. (’26) 13 A. I. It. 1926 Pat. 474 (477) : 5 Tat. 4G8 : 
96 I. C. 287. 


8 . (1833) 2 My. A Iv. 492 : 3 L. J. (N. S.) Ch. 83. 



# (b) Contract Act (1872), S 23—Custom of tilal: 
is not immoral orcontrary to public policy—Parents 
ot minor boy and minor girl arranging marriage 
between them — Girl’s father paying txlak — Boy 
subsequently being found subject to epileptic fits, 
girl’s father rescinding agreement — He cannot 
recover back amount of txlak paid by him. 

The custom of txlak is so universal that it cannot l>e 
stigmatised as immoral or contrary to public policy. No 
doubt, when negotiations for a marriage between two 
minors take place, tho guardian of the prospective 
bridegroom may have regard to the amount of the txlak 
proposed in the same way as ho may have regard to the 
social status of the prospective bride, her looks, her 
state of health or her accomplishments. But to say 
that the promise to give a certain txlak is tbe r consideta- 
tion for his promise to persuade or coerce his ward to 
enter into the marriage is fundamentally unsound. 

[Para 3] 

Parents of a minor girl and minor boy arranged a 
marriage between them. The father of the girl paid the 
agreed lilak to the father of tho boy. Subsequently the 
hoy was found to be subject to epileptic tits and there¬ 
fore he rescinded the agreement and claimed to recover 
the amount of tilak paid by him: 

Held that assuming that the tilal' wis a conditional 
gift, ns it was owing to the default of the fattier of the, 
girl that tho marriage ceremony did not take place tho 
father of the boy could not be compelled in law to return 
the txlak back to tho father of the girl. [Paras 3 and 4J 

Sarjoo Prasad, Pamaxxandan Prasad, Girxja - 

nandan Prasad and Girishnandan Sahay Sinha—tor 
Appellants. 

C. r. Sinha , T. K. Prasad and Lala Atul Chandra 
— for Respondents. 

Judgment.— Tho question that arises in this 
second appeal, which is by two of tho three defen¬ 
dants in the suit, is ono of somo difficulty, and 
unfortunately little or no assistance is. to be 
derived from tho reported decisions. Tho plaintiff 
in tho suit entered into an agreement with 
defendant l that his daughter, who was then a 
minor, should marry defendant 8 who is the 
son of defendant l and was then also a minor. 
The other defendant in the suit, namely, de¬ 
fendant 2, is the adult son of defendant l 
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and the brother of defendant 3. As usual, there 
was some discussion as to the amount of the 
tilalc and eventually the plaintiff agreed that 
this should be fixed at Rs. 1001 and that he should 
also give silver and brass utensils to the value of 
Es.151. The tilalc ceremony was performed at Au- 
rangabad.where the defendants reside.on 17 4 - 1939 , 

and partly then and partly before that the plaintiff 
gave the sum he had agreed to and the utensils. 
On the day after the tilalc ceremony was per¬ 
formed, and before those of the relations of the 
plaintiff who had gone to Aurangabad to witness 
it had left, the bridegroom had some kind of a 
fit which, on the incident being reported to the 
plaintiff, he thought might be an epileptic fit. 
The plaintiff, not unnaturally, made enquiries 
and satisfied himself, as he thought, that the 

bridegroom was subject to epileptic fits. Thereupon 

he rescinded the agreement or contract and soon 
afterwards married his daughter to someone 
else. Defendant 3 also apparently married an¬ 
other girl some time later. The plaintiff sued to 
recover the amount he had given as tilalc The de¬ 
fendants d isputed his right ro recover anything and 
contended that, even if he was entitled to re. 
cover something, he was not entitled to recover the 
whole amount as certain expanses had been incur, 
red on the tilalc ceremony. The learned Munsif 
after dealing very carefully with this latter point 

a f d with the 8uifc a s a whole, gave the 

plaintiff a decree for a sum of Rs. 909-6-9. The 
plaintiff, it should be said, asserted that the 
contract into which he had entered with the 
defendants 1 and 2 , was vitiated by fraud 
inasmuch as defendants 1 and 2 , had concealed 
rom him the fact that defendant 3. was an 
epileptic subject and, indeed, represented to them 
that he was a youth of exceptionally good 
physique. The learned Munsif was satisfied that 
this was not so. On the other hand, he was 
satisfied that defendant 3, had had some kind 

, a °*L on *8-4-1989, and that in consequence the 
plaintiff was entitled to rescind the contract he 
had made or the agreement he had entered into 
On appeal the learned Subordinate Judge took 
the same view of the matter, and I have no 
doubt myself that these findings of the Courts 
below were correct. The learned Munsif appears 
to have assumed that, as the plaintiff had been 
justified in rescinding the contract, he was entitled 
to recover the money he had paid less so much 
as bad been spent on the tilalc ceremony. The 
learned Subordinate Judge dismissed the suit as 
against defendant 8, but otherwise confirmed 
the decree of the trial Court. In doing so, the 
lower appellate Court observed! 

“As regards the liability of defendant 3, it is not 
snown by the plaintiff how hn can be made liable The 
amounts paid were not paid to him personally but were 
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paid to purchase the consent of defendants 1 and 2, for 
the boy s marriage.” 

[ 2 ] The learned Subordinate Judge would, 
therefore, appear to have proceeded on the 
assumption that there was a contract between 
the plaintiff on the one hand and defendants 
1 and 2, on the other and that the contract was 
a contract of the kind usually known as marriage 
brokage contracts. Mr. Sarjoo Prasad, for the 
appellants, contended that the contract, being 
a marriage brokage contract, was ab initio y oid 
and that iu consequence the plaintiff could not 
sue to recover money paid under it. The learned 
Government Pleader relied on [Venkata Kris- 
tnayya v. Lakshmi Narayana] 32 Mad. 185. 1 
lhat, no doubt, supports the view that a contract 
to make a payment to a father in consideration 
of his giving bis daughter in marriage is 
immoral and opposed to public policy within 
the meaning of s. 23, Contract Act. It is 
however, to be observed that in the order of 
reference the learned Judges pointed out that 
money paid to a father may be recovered back 
if the marriage dues not take place. Mr. Sarjoo 
Prasad disputes this on the ground that S. 65, 
Contract Act does not apply, the contract in this 
case having been void ab initio and not having 
been discovered later to be void. It might, also, 
perhaps be urged that, in this case, there was 
part performance, inasmuch as the tilak cere¬ 
mony was performed and that on that ground 
also the plaintiff is not entitled to recover. These 
are points of considerable difliculy but, in the 

view which I take of the matter, it is not neces¬ 
sary for me to decide them. 

[3] Mr. C. P. Sinha, for the respondents, in 
attempting to support the decision of the Courts 
below, relied mainly on [Ram Chand Sen v. 
Andaito Sen] 10 cal. 1054 3 and on [Golabcband 
rarmachand v. FulbaiJ 33 Bom. 41 l. 3 In the for- 
mer case, the defendant, in consideration of a 
sum of ks. 100, had promised to give his 
daughter m marriage to the son of the plaintiff, 
ihe plaintiff paid him the money and subse. 
q “ ent y k Q . married his daughter to someone 

else. Ihe suit was decreed, one, however, of the 

learned Judges observing that be did not consi¬ 
der that a marriage contract of this kind was in 
this country illegal. In the latter case the plain- 
iff promised to pay a sum of money to the 
defendant if the defendant married his niece to 
the plaintiff s son The plaintiff apparently paid 
be money before the marriage took place and 
the marriage never took place as the bridegroom 
died of plague. The suit was decreed, mainly on 
- e ground t hat it was in substance a suit for 

2 PQ4, i 3 n pTH Ka J 189 ^ : C ‘ 554 (F. B.)T 

£• ( 84) 10 Cal. Iu54 (1055) 

3. (*09) 33 Bom. 411 (417) : 3 I. C. 748. 
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money had and received by the defendant to 
the use of the plaintiff. The learned judges re¬ 
frained from expressing any opinion as to 
whether S. 65, Contract Act was applicable. 
These decisions are, as I have already said, of 
no real assistance to us. Was there really a 
contract between the plaintiff and the major 
defendants and if so, was it in the nature of a 
marriage brokage contract ? When a man and a 
woman, both of whom are sui juris, agree to 
marry, there is, of course, a contract, the promise 
of each being the consideration for the promise 
of the other. But when the parents of a minor boy 
and a minor girl arrange a marriage between 
them, the position is, I think, very different. 
Whether a marriage eventually takes place must 
depend on the will of the minors and not solely 
of their parents. In this case, for instance, it 
appears that the girl announced that she would 
rather starve herself to death than marry the 
boy, because she thought he had said something 
very disparaging about her. The agreement bet¬ 
ween the plaintiff and the major defendants was, 

I think, an agreement only, a mere muduvi 
pactum and not a contract. The custom of 
tilak is so universal that I find it difficult to see 
how it can be stigmatised as immoral or con¬ 
trary to public policy. No doubt, when negotia¬ 
tions for a marriage between two minors take 
place, the guardian of the prospective bride¬ 
groom may have regard to tho amount of the 
tilak proposed in tho same way as he may have 
regard to the social status of the prospective 
bride, her looks, her state of health or her accom¬ 
plishments. But, to say, that the promise to give 
a certain tilak is the consideration for his pro- 
mise to persuade or coerce his ward to enter into 
tho marriage appears to me to be fundamentally 
unsound. In Grierson’s Bihar Peasant Life, 
paragraph 1287, it is stated that the tilak is a 
present given by the family of the bride to the 
bridegroom. At the trial, the priest who officia¬ 
ted at this tilak ceremony said, apparently, that 
a sum of Rs. 51 in a cup was handed to the bride¬ 
groom and that he touched the other articles in 
token of accepting the gift. Ho also, ho said, 
recited a sloka, the substance of which was that 
gifts were being made to the bridegroom to 
induce him to come to the house of the bride’s 
father and receive the bride. If however, the tilak 
19 a gift is it a conditional gift and, in the circum¬ 
stances of this particular case, is tho plaintiff 
entitled to recover it? It is, I am inclined to think, 
perhaps arguable that, having regard to its 
nature, it is a conditional gift. But it wa 9 the 
plaintiff, or rather his daughter, and not tho 
defendant 3 who, having gone through the tilak 
or betrothal ceremony, refused to go through tho 
ceiemony of marriage. In England when a man 
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gives a woman, who has promised to marry him, 
an engagement ring, then if she breaks the 
engagement she is bound to return the ring. 
If, however, it is the man who breaks it, she is 
apparently entitled to retain it. [Cohen v. Sellar] 
(192G) 1 K. B. 536. 1 Under the Roman Law the 
position would seem to have been the same. In 
Bandar’s work on the Institutes of Justinian, 8th 
edition, page 36, there occurs the following 
passage: 

“The sponsalia constituted in no way a binding tie. 
They were, as far as law went, mutual promises to 
contract a tie. All that was necessary was, that the 
parties, and their respective patreif amities, should 
consent, and that the betrothed should have attained 
the age of seven years. Either party wishing to reno¬ 
unce the engagement, which, by law, was always per¬ 
missible, could do so by announcing the wish in these 
words— conditione tua nonutor, and forfeiting the 
arroe, i. e., things given as earnest or security that the 
promise should be kept, if any had been given”. 

[l] Assuming that the tilak is a conditional 
gift, then I think the same principle should apply, 
that i3, if it is owing to the default of the man 
that tho marriage does not take place, be should 
return it, but if it is owing to the default of the 
woman he should not be compelled in law’ to 
return it. It has to be remembered that expen¬ 
ses were incurred by the defendants on the tilak 
ceremony. The Courts below' have, no doubt, 
allowed them a set off but I fail to understand on 
what principle they have done so. The defen¬ 
dants could not have sued the plaintiff and re¬ 
covered this amount. If tho tilak is recoverable, 
it would seem to be recoverable in whole and 
not in part. It is, I think, unfortunate that tho 
matter came before the Courts at’all. It could 
much better have been settled by arbitration or 
somo caste panchayat. Tho defendants w’ere 
apparently prepared to refund a considerable 
proportion of money they received. They were 
under no obligation to keep accurate accounts of 
tho expenses they incurred and it is not clear to 
mo that the offer w'hich they made was less gene- 
rous than they w’ere under any moral obligation 
to make. The appeal must, in my opinion, be 
allowed and the suit must be dismissed with costs 
throughout. 

d.s./d.ii. Appeal allowed. 

4. (1926) 1 K.B. 53G (517): 95 L. J. K. B. 629: 135 
L.T. 21. 
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Fazl Ali C. J. and Ray J. 

Arthur Butler and Co., Ltd. — Plaintiff — 
Appellant v. District Board of Gaya — 
Defendant — Despondent. 

Appeal No. 74 of 1944, Decided on 11-2 1916, from 
original order of Additional Sub-Judge, Muzafiarnur, 
D/- 18-2-1944. 

(a) Civil P. C. (1908), S. 20 (c) — Cause oi action 
—Meaning of. 
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A cause of action should ordinarily mean the fact or 
facts which compel plaintiff to bring an action in Court 
but it is generally accepted that the expression means 
•everything which, if not proved, gives the defendant an 
immediate right to judgment—every fact which is 
material to be proved to entitle the plaintiff to succeed 
and every fact which the defendant could have a right 
to traverse: (1889) 22 Q. B. D. 128; (1893) 8 C. P. 107 
and ( 31) 18 A. I. E. 1931 Cal. 659, Eel. on. [Para 4] 
C. P. C.— 

(’44) Chitaley, S. 20, N. 14, Pt. 6. 

(b) Civil P. C. (1908), S. 20 (c) — Breach of con¬ 
tract — Suit for damages _ Cause of action — Suit 

may be brought at place where contract was made 
•or breach occurred. 

In a suit to recover damages for breach of contract 
the cause of action consists of (1) the making of a con- 
tract and (2) its breach, and, therefore, the suit may be 
hied either at the place where the contract was made 
or at the place where it should have been performed and 
cvhere the breach occurred. TPara 4*1 

C. P. C_ J 

(’44) Chitaley, S. 20, N. 16, Pt. 3. 

(c) Civil P. C. (1908), S. 20 (c)-Tests in E x p!n. 3 

to S. 20 now omitted, for determining place where 

cause of action arises in suits arising out of contract 
still hold good. 

-.oo? 0 third Ex P lauaUon contained in the old Code of 
1S8L provided that in suits arising out ot contract the 
oau^e of action arises within the meaning of S. 20 at 
nuy of the following places: (1) the place where the con¬ 
tract was made, (2) the place where the contract was to 
be performed or performed or performance thereof 
completed; (3) the place where in performance of the 
contract any money to which the suit relates was ex¬ 
pressly or impliedly payable. Although this Explanation 
has been now omitted the tests mentioned in it are 
still good tests for determining the place where cause of 
-action in suits arising out of contract arises. TPara 41 

C. P. C_ 

( 44) Chitaley, S. 20, N. 15, Pt. 8. 

^ v- Vil P -< C '„ (1908 >' s - 20 (C) - Suit on contract 

Making of offer is not part of cause of action_ 

Suit is not triable at place where offer originated. 

It is not every step taken in the completion of a con- 
vract that determines the jurisdiction of a Court to 
entertain a suit based on the contract. The mere making 
of an offer is not a part of the cause of action for a suit 
based on a contract and the suit cannot be brought at 
'the place where the offer originated when the offer was 
accepted within the jurisdiction of another Court • 
-21 Bom. 126 and (’31) 18 A. I. E. 1931 Cal. 659* 

[Para 4] 

C. P. C_ 

(’44) Chitaley, S. 20, N. 17. 

(e) Civil P. C. (1908), S. 20 (c)-Suit for breach of 
contract — Revocation is part of cause of action — 

Suit may be brought at place where contract was 
revoked. 

Eevocation of a contract is part of the cause of action 
in a suit for breach of a contract and, therefore, the 
place where the contract was revoked may determine 
the forum for the trial of the suit. [Para 5] 

An agreement was signed by the plaintiff at M 
whereby he undertook to construct for the District 
•Board of G a bridge over a river and according to the 
■terms of the agreement the plaintiff deposited a certain 
sum at G as security money. A few months later the 
District Board decided to drop the project of construc¬ 
ting the bridge and informed the plaintiff at M by 


telegram that the bridge work was stopped. This tele¬ 
gram was confirmed by a letter subsequently: 

Held that under S. 4, Contract Act, the revocation of 
the contract by the District Board was not complete as 
against the plaintiff until the telegram and the letter 
reached the plaintiff at M. Therefore, the contract must 
be taken to have been revoked at M. Part of cause of 
action, therefore, arose at M and the Court there had 
full jurisdiction to try the suit. Moreover as the parties 
had agreed that the revocation to be effective must be 
communicated to the plaintiff at M and as this was 
done part of the cause of action must be taken to have 

P C ' [ Par a 5] 

(’44) Chitaley, S. 20, N. 18. 

■P. R. Das, S, N. Bose and P. E. Bose _ 

Lai Narain Sinha and Tribcni PrasaclSinha^' 

for Eespondent. 

Fazl Ali C. J. —This is an appeal from an 
order passed by the Additional Subordinate 
Judge of Muzaffarpur dated 18 - 2-1944 in a suit 
instituted by the appellant Company to recover 
damages for breach of a contract from the 
defendant. The suit was against the Chairman 
of the District Board of Gaya but in paragraph 2 
of the plaint it was stated that “the defendant 
m the suit is the District Board of Gaya 
represented by its Chairman”. The learned 
Subordinate Judge has held that he has no 
jurisdiction to try the suit and has directed the 
plaint to be returned to the appellant for being 
filed in proper Court. The appellant being dis¬ 
satisfied -with this order has preferred the pre¬ 
sent appeal. 

[2] The plaintiff’s case is fully set out in the 
plaint but the allegations which are material 
for the purpose of deciding the point before us 
may be reproduced as follows 

The appellant is a limited liability Company 
which has its business office in the town of 
Muzaffarpur and, among other things, carries on 
the business of constructing buildings, bridges 
and other works involving skill in engineer¬ 
's- ? n 1S \ 7 - 1939 an agreement was signed by 
the plaintiff at its Muzaffarpur office whereby 

the plaintiff company undertook to construct 
for the District Board of Gaya a bridge over 
the river Panchaney for a sum of Es. 98,635 
and according to the terms of the agreement 
eposited a certain sum at Gaya as security 
money. A few months later, the defendant deci¬ 
ded to abandon the project of constructing the 
bridge and after some discussion between re¬ 
presentatives of the parties, the plaintiff Com¬ 
pany informed the defendant by their letter 
dated 12.10-1939 that if the contract was can¬ 
celled, the plaintiff Company would charge 
Bs 41,000 for the prices of materials already 
ordered for, fabricated and collected and if by 
15-10-1939 the final instruction of cancella¬ 
tion reach them, then the plaintiff Company 
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would stop fabrication and collection of further 
materials by informing the suppliers. On 
15 10-1939, the defendant through the District 
Engineer of the District Board sent the follow¬ 
ing telegram to the plaintiff Company. “Your... 
cancel order for balance materials Panchaney 
bridge work stopped”. This telegram was con¬ 
firmed by a letter and then followed some 
correspondence between the parties which shows 
that tho defendant desired that the plaintiff 
Company should have the balance of the ma¬ 
terials which were to bo used in constructing the 
bridge fabricated and collected and the plaintiff 
Company informed the defendant that owing 
to war conditions the prices of steel materials 
had risen and the balance of materials could not 
be had unless an extra cost was agreed to bo 
borne by the District Board. In March or April 
1941. the defendant made an attempt to have tho 
bridge constructed by another party with the 
materials supplied by the plaintiff Company ac¬ 
cording to the plan and design made by the 
plaintiff Com| any to which the plaintiff Company 
protested stiongly. A proposal was then made 
on behalf of tho District Board asking the 
plaintiff Company to construct the bridgo if tho 
District Board agreed to pay Rs. 44SO as extra 
cost due to* increased prices of materials To this 
the plaintiff Company made a counter-proposal 
suggesting tho necessity of obtaining a priority 
certificate to enable them to buy the required 
materials from dealers of iron goods and also 
for ascertaining quotations of prices of iron 
goods then prevailing in Calcutta. Ultimately 
the attempt to revive the contract complete¬ 
ly failed and as the bills submitted by the 
plaintiff Company were not paid, tho plaintiff 
Com j any was compelled to bring a suit in which 
the plaintiff Company claimed Rs. 48,858-4-0, 
with pendente lite and future interest, as dam¬ 
ages for breach of contract. 

[3] The defendant filed a long written state- 
xnfnt in reply to the plaint the contents of 
which need not bo reproduced hero and the Sub- 
oru mute Judge after i raining eight issues proceed¬ 
ed to try the suit The trial was Concluded on 18 - 1 - 
1944 and on 18 2-1944 the learned Subordinate 
Judge delivered a judgment in which he decided 
all the material issues in favour of tho plaintiff 
Company excepting issue No. 3 which raised tho 
question as to whether the suit was triable at 
Muzaffarpur. Tie answered is.-ue No. 3 against tho 
plaintiff Company and directed tho plaint to bo 
returned for being filed in a Court at Gaya. 

f4] The only question to bo decided in this ap¬ 
peal is whether the view of the Subordinate Judge 
iscorrectin law. Theanswer to this question de¬ 
pends upon the construction of s. 20 , cl. (c), Civil 
P. C., with reference to the facts of the present 


case. Under this clause a suit may be instituted 
where the cause of action, wholly or in part, 
arises. A cause of action should ordinarily mean 
the fact or facts which compel plaintiff to briDg 
an action in Court but it is now generally accept¬ 
ed that the expression means, in the words of 
Lord Justice Fry : 

“Everything which, if not proved, gives the defen¬ 
dant an immediate rifibtto judgment—every fact which 
is material to be proved to entitle the plaiDtiC to succeed 
and every fact which the defendant could have a right 
to traverse.” 

See [Read v. Brown] (1S88) 58 L. J. Q. B. 120 1 
and [Cooke v. Gill] (1893) 8 C. 1 \ 107 2 apd also 
the observations of Rankin C. J. in [Engineer¬ 
ing Supplies Ltd. v. Dbandhania & Co.J 58 Cal. 
539 3 at p. 544. It is obvious that in a suit to 
recover damages for a breach of contract the causoi 
of action consists of, (l) the making of a con-! 
tract and (2) its breach ; and therefore the 
suit may be filed either at the place where the 
contract was made or at the place where it 
should have been performed and where tho' 
breach occurred. In the present Civil Procedure! 
Code there are only two Explanations to S. 20.. 
The previous Codo had a third Explanation, 
which was to the following effect: 

“In suits arising out of contract the cause of action 
arises within the meaning of this section at any of the 
following places. 

(1) the place where tho contract was made; 

(2) the place where the contract was to be performed 
or performed or performance then of completed ; 

(3) the place where in performance of the contract 
any money to which the suit relates was expressly or 
impliedly payable”. 

This third Explanation has been omitted, 
but there can be no doubt that the tests men¬ 
tioned in it are still good tests. Tho first point 
which has therefore to bo determined is the 
place where the contract was made. It has 
been argued on behalf of the appellant that 
since a contract involves an offer and an 
acceptance, the place where tho offer originated 
may determine the forum because the offer is 
part of the cause of action. It is further urged 
on behalf of tho appellant that inasmuch as in 
the present case on 18-7-1939 the plaintiff signed 
tho agreement at Muzaffarpur before submitt¬ 
ing it to the defendant at Gaya, part of the 
cause of action arose at Muzaffarpur and the 
suit was therefore triable by tho Additional 
Subordinate Judge. In support of this conten¬ 
tion, reliance was placed by Mr. Das, the learned 
Counsel for the appellant, on the decision of 
Fulton, J. in [Dobson Burlow v. Bengal Spinn- 

L (1889) 22 Q. B. D. 128 : 58 L. J. Q, B. 120 (122) • 
GO L. T. 250 : 37 W R. 131. 

2. (1S93) 8 C. P 107 (114) ; 4*3 L. J. C. F. 98 : 
28 L. T. 32 : 21 W. R 334. 

3. (31) 18 A I. R. 1931 Cal. G59 (6G2) : 5S CaL 
539 : 134 I. C. 65. 






1947 


Arthur Butler & Co. v. District Board, Gaya (Fazl Ali C. J.) Patna 137 


ing and Weaving Co.] 21 Bom. 126 4 and of 
Rankin, C. J. in 58 Cal 539. 3 These cases seem 
at first sight to support Mr. Das’s contention 
but as at present advit-ed I am not prepared to 
subscribe to the view that the mere making of 
an offer is a part of the cause of action and a 
suit is triable at a place where the offer origina¬ 
ted even though the offer was accepted within 
the jurisdiction of another Court. If every step 
taken in the completion of a contract is suffi¬ 
cient to determine the jurisdiction of a Court, 
then the case may be triable by any number 
of Courts and . the object of the section which 
among other things aims at giving some protec¬ 
tion to the defendant and also at introducing 
some measure of certainty as to the place of trial 
may be defeated. As I shall, however, show 
presently it is not necessary in this case to 
decide whether the mere fact that the agree¬ 
ment was signed by the plaintiff at Muzaffar- 
pur is sufficient to determine the jurisdiction 

of the Court at Muzaffarpur to try the pre¬ 
sent suit. 

[5]^ One of the important points in the present 
case is that the contract which was undoubtedly 
completed at Gaya is stated to have been 
cancelled or revoked at Muzaffarpur. There 
can be no doubt that revocation is part of 
the cause of action in a suit for breach of 
a contract and therefore the place where the 
contract was revoked may determine the forum 
for the trial of the present suit. Section 6, Con. 
tract Act, provides that a proposal is revoked by 
the communication of notice of revocation by the 
proposer to the other party. Section 4 of the Act 
provides that the communication of a revocation 
is complete as against the person to whom it is 
made, when it comes to his knowledge. The 
p aintifl s case is that the revocation was made 
by a telegram, 15-10-1939 which was duly confir¬ 
med by the defendant by his letter dated 16 10- 
1939. Under the law, the revocation was not com¬ 
plete until the telegram and the letter in ques¬ 
tion reached the plaintiff Company. 

The same conclusion can be arrived at by a 
perusal ot the correspondence between the parties. 

It appears that on 12-10-1939 the plaintiff’s mana¬ 
ger wrote a letter to the District Engineer of 
Gaya as representative of the District Board 
which runs as follows:_ 

‘‘With reference to your No. 4417 of 3-10-1939 and 

two proposals we beg to reply as follows:_ 

1. Totnl cancellation of works:— 

If the order is to be cancelled we shall have to ask 
you to t»ke over materials to the value npproximately 
Us. 41,000. This material has already been received 
and partly fabricated and is of no use to us. It consists 
of ihrough plates, cross girders, etc. The balance of the 
materials h ave no t yet been supplied and can be cancel- 

4. (’97) 21 Bom. 126 (134)7 


i e ^ P n‘7n d ,n d the decisiou caches us at Muzaffarpur by 
io-10 1J39, to enable us to inform the suppliers”. 

Upon this a telegram was despatched by the 
District Engineer to the plaintiff Company on 
15th October in these terms: “Your . . cancel 
order for balance materials Panchaney bridge 
work stopped”. The telegram was confirmed 
afterwards by a letter dated 16-10-1939. As has 
already been stated the plaintiff’s case is that the 
contract which has been broken was regarding 
the construction by the plaintiff Company of a 
bridge over the river Panchaney and this con¬ 
tract was revoked by the defendant when he 
decided to stop the Panchaney bridge work Thej 
parties had agreed that this revocation to be 
effective must be communicated to the plaintiff 
Company at Muzaffarpur on 15-10 1939 and this 
was done. There can be no doubt therefore that 
part of the cause of action arose at Muzaffar¬ 
pur and the learned Additional Subordinate Judge 
had full jurisdiction to try the suit. 

[6] It is contended on behalf of the respondent 

that the present appeal is incompetent because 

whereas the suit in the Court of the Additional 

Subordinate Judge was against the Chairman of 

the District Board, the present appeal has been 

bled against the District Board of Gaya. It 

appears that a similar point was raised on behalf 

of the respondent before the learned Subordinate 

Judge and it was contended that the suit was 

not maintainable as the District Board was not the 

defendant; but he negatived this contention 
m these words: 

i 7°. thi3 ,„ C ° nnectio n P ara - 2 of the plaint may be 
ooked to. I hough the defendant has been de.-cribed as 
the Chairman of the District Board of Gaya, para 2 

Dis a r e, m T? U T S ,' b ?f the de,endant lc tb 'S suit is the 
Dis.nct Board of Gaya 'represented by its Chairman 

In View of this specitio allegation there cannot be any 

TwT« °i d °? b ,V thil u the defendant « the Disirict 

T, d not ‘ b « Chairman in person or anybody 
else. The suit therefore as framed is maintainable!” ? 

A reference to the plaint shows that the cause, 
title has been amended and the District Board 
of Gaya has now been substituted as defendant 
in place of the Chairman of the District Board 
of Gaya. The present appeal has been hied 
agam9t the District Board in conformity with the 
amended plaint The learned advocate for the 
respondent contended that the amendment was 
without jurisdiction, but with that question we 
are not concerned in this appeal. 

[7] I would, therefore, allow this appeal with 
costs and set aside the order of the learned 
Additional Subo.dinate Judge holding that he 
had no jurisdiction to try the suit and directing 
the plaint to be returned for being filed in pro! 
per Court. In my opinion the learned Additional 
subordinate Judge was quite competent to trv 
the suit and to pass a proper decree therein. 
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[8] We are informed that Mr. Damodar Pra¬ 
sad, the Subordinate Judge, against whose deci¬ 
sion this appeal is directed, has been transferred 
to Gaya. As it will not he desirable that the 
final judgment in this case should be pro. 
nounced by a Judge who did not record the 
evidence, I would direct under S. 24, Civil P. C., 
that the suit may be transferred to the Court of 
Mr. Damodar Prasad at Gaya to enable him to 
pronounce the final judgment in the suit. 

Ray J.— I agree. 

G.N. Appeal allowed. 

A. I. R. (34) 1947 Patna 138 [C. N. 59] 

Agarwala J. 

Kheyali Singh — Petitioner v. Nunu Lal 
Singh — Opposite party . 

Cri. Reyn. No. 1 of 194G, Decided od 26-2-1946, to 
revise order of Dist. Judge, Gaya, !)/- 3-12-1945. 

Criminal P. C. (1898), S. 476 — No costs can be 
awarded even if civil Court takes action under 
S. 476. 

The Criminal Procedure Code does not contemplate 
the awaid of costs in proceedings under S. 476. When 
a civil Court takes action under 8. 476, it exercises 
powers conferred on it by the Criminal Procedure Code 
and its proceedings are governed by the provisions of 
that Code. The civil Court has no inherent power to 
initiate a prosecution in respect of offences to which 
S. 476 applies. It derives its jurisdiction to do so from 
the Criminal Procedure Code and its procedure must, 
therefore, be governed by the provisions of that Code. As 
the Criminal Procedure Code does not contemplate the 
award of costs in such cases, even the Civil Court 
has no power to make an order for costs: (’43) 30 
A. I. R. 1943 Lab. 26, Approved, (’28) 15 A. I. R. 1928 
All. 588 and (’40) 27 A. I. It. 1940 Dorn. 131, Dissent. 

[Para 3] 

Qf' PC _ 

(’46) Chitaley, S. 476, N. 24, Pt. 9. 

Rajhi shore Prasad — for Petitioner. 

Lakshmi Narain Sinha — for Opposite party. 

Order.— This application arises in the follow¬ 
ing circumstances; The opposite party instituted 
a suit in which he prayed for an injunction 
against defendant l. An undertaking was given 
on behalf of the latter that the property which 
was the subject-matter of the suit would not be 
alienated pending the suit and an affidavit sup. 
porting this undertaking was filed. The affidavit 
purported to be sworn by Jagarnath Singh, as 
karpardaz of defendant 1. Later, the plaintiff made 
an application under s. 476, Criminal V. C., for 
prosecution of the petitioner, defendant 1 , and a 
clerk of the latter’s pleader, alleging that 
Jagarnath had not in fact sworn the affidavit 
but that he had been impersonated by the peti¬ 
tioner in collusion with defendant 1st party and 
hi3 pleader s clerk, lho Court made a complaint 
against the petitioner, and defendant 1 only and 
aw aided costs against them to the extent of 500 . 
Against this order an appeal was preferred and 


resulted in the complaint against defendant 1 
being withdrawn and the costs reduced to Rs 100. 
This Court was then moved and admitted the 
petition for consideration of the validity of the 
order for costs only. 

[2] The question is whether in a proceeding 
under the Code of Criminal Procedure the Court 
has power to make an order for costs against 
either of the parties before it. In [Abdul Hamid 
v. Ahmad Shah] A. I. R 1943 Lab. 26, 1 it was 
held by a single Judge that a Court acting under 
S. 476 or s. 476-B is incompetent to award costs. In 
[Emperor v. Bibari Lal] 51 AMT 33S," another 
single Judge held that the Court has power in a t 
proceeding under S. 476, Criminal P. C., to award 
costs where the parties to the proceeding are the 
same as those in the civil litigation out of 
which the proceeding arose. In that case, how¬ 
ever, an order for costs was set aside. In 
[Bhagwandas Narandas v. D. D. Patol & Co.] 

A. I. R. 1910 Bom. 181 3 a single Judge held 
that on application under S. 476 being in the 
nature of a civil application, the Court has power 
to award costs. An examination of the pro¬ 
visions of the Code of Criminal Procedure 
shows that the only instances in which the Legis¬ 
lature has expressly empowered the award of 
costs in proceedings to which the Code applies 
are proceedings under chaps. X and XII. Even in 
the case of a frivolous or vexatious complaints 
what the Court is empowered to award under 
S. 250 is compensation and not costs. Similarly, 
it is compensation and not costs which the Court 
is empowered to award under S. 526, in the case 
of a frivolous or vexatious application for trans¬ 
fer of a criminal case. It is difficult to believe 
that if the Legislature had intended the Court 
dealing with an application under S. 47Gor S. 476B 
to award costs or compensation to either of the 
parties before-it, no provision to that effect would 
have been made. The fact that in the instances 
to which I have referred the Legislature has 
expressly provided for award of costs or compen¬ 
sation in particular matters indicates that it was 
not considered desirable to do the same with 
regard to proceedings under s. 476 and cognate 
sections. 

[3] It was contended that when a proceeding 
under s. 470 arises out of a suit and tho matter 
is dealt with by the Civil Court the proceeding is 
one to which the provisions of the Code of Civil 
Procedure relating to costs applies. I am unable 
to accept that view. When a civil Court takes 
action under S. 476, it exercises powers conferred 

1. (’13) 30 A. I. R. 1943 Luh. 26 (27) : 202 I. C. 724. 

2. (28) 15 A. I. R. 1928 All. 5SS (590) : 51 All. 338.: 

114 I. C. 741. 

3. (’10) 27 A. I. R. 1910 Bom. 131 (136) : I. L. R. 

(1940) Bom. 403 : 187 I. C. S67. 
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on it by the Code of Criminal Procedure and its 
proceedings are governed by the provisions of 
chat Code. The civil Court has no inherent power 
to initiate a prosecution in respect of offences to 
which s. 476, applies. It derives its jurisdiction 
to do so from the Code of Criminal Procedure 
jand its procedure must, therefore, be governed 
]by the provisions of that Code. As that Code 
does not contemplate the award of costs in such 
cases, the Court has no power to make an order 
for costs. I would, therefore, set aside the order 
for costs passed by the Court below. 

G,:N * Order set aside. 


A. I. R. ( 34 ) 1947 Patna 139 [C. N. 53] 

Beuben and Bay JJ. 

Chandra Bhukhan and others—Appellants 
y. Ramdutt Mahto and others—Respondents. 

Appeals Nos. 384 and 387 of 1943 and 101 and 404 
T f ^ 94 \? e f C u ed * 0 ^/ 1 ’ 5 ' 1946 ’ from 0 ri g inal orders of Sub- 

respfc'tifely ’ ' 8 ‘ 2 ' 1914 

(a) Civil P. C. (1908), O. 21, Rr. 66 , 90 _ Gross 
under-valuation of property _ Held valuation not 
made in good faith. 

Certain property lying in different villages was mort- 
; aged usufructuanly with the decree-holder to secure 

valuedTe >■ 3 ?°°) The de ^-h°l<ler in execution 

chased Uhiffi redempti0n at Es ' 1045 P“- 

Held that it was a case of gross under-valuation so 
glaring m amount that it could not be said to have been 
made in good faith : 20 All. 412, Bel. on. [Para 4] 

C. P. C—(’44) Chitaley, O. 21, R. 66 , N. 14. 

nn ( ,ik Ci n‘ T‘ 7 ( 1908 ) 21, R. 22 _ Service of 

notice—Duty of Court. 

pr ° P t rfcy j\ sold grossly inadequate 
price and is purchased by the decree-holder himself 

who is the only bidder at the sale, it is the duty of the 

•Court to scrutinise with great care the evidence of the 

of no .^ c ® a ° d t0 require the best evidence 
of such service : (’29) 16 A. I. R. 1929 Cal. 736, Ref. 

C. P. C—(’44) Chitaley, O. 21, R. 22, N. 4. ^ 

aL^! P * C * °* 21 - R - 90 - Limitation 

—Apphcation pnma facie time-barred—Judgment- 

debtor claiming extension on ground of decree- 

Mders fraud—Burden of proving application to be 

time-barred even from date of knowledge of fraud 

is on decree-holder—Limitation Act (1908), Art. 166. 

Where the application of the judgment-debtor for 
setting aside the sale is prima facie time-barred but he 
claims extension of the period of limitation on the 
ground that owing to the fraud of the decree-holder in 
suppressing the execution processes he was kept out of 
the knowledge of the sale and there is the fact that the 
property is grossly undervalued and purchased by the 
decree-holder hunself for a grossly inadequate price 
the burden of proof must be laid on the decree-holder 
to establish that the judgment-debtor had acquired 
definite knowledge of the facts constituting the fraud at 
a time which was too remote to allow him to make the 
apphcation : 2Q A. I. R. 1933 Cal. 339, Bel. on. 

T . . . . [Para 5] 

Limitation Act — J 

C42) Chitaley, Art. 166, N. IS pt. 15. 
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(d) Civil P. C. (1908), O. 21, R. 22 — Failure to 
serve notice—Effect. 

Where the notices under O. 21, R. 22 were not 
served upon the judgment-debtors, the sale held in 
execution is void : 28 A. I. R. 1941 Pat. 481, Bel. on. 

c. P. c _ [Para 6] 

(’44) Chitaley, O. 21, R. 22, N. 5. 

(e) Limitation Act (1908), S. 19—Execution pro¬ 
ceedings — Acknowledgment denied by judgment- 
debtor — Burden of proving that handwriting on 
acknowledgment is that of judgment-debtor is on 
decree-holder. 

Where an execution application is filed by the decree- 
holder beyond the period of limitation but it is claimed 
to have been saved by acknowledgments in writing 
purporting to have been signed by the judgment-debtor 
acknowledging the payment of certain sums towards 
the decretal dues but the judgment-debtor denies the 
acknowledgment the burden of showing that the hand¬ 
writing is the handwriting of the judgment-debtor is on 
the decree-holder. [Para 7] 

Limitation Act_ 

(’42) Chitaley, S. 19, N. 31. 

Kailash Bay (in Nos. 381 and 3S7) and K. P. 
Upadliya (in Nos. 101 and 401)— for Appellants. 

„ K ', P ' Upadhya (in Nos. 3S1 and 387) and B. N. 
Bai (in A os. 101 and 101) —for Respondents. 

Reuben J. —. This order will govern Misc. 
Appeals nos. 384 and 387 of 1943 and Nos. 101 and 
404 of 1944. All these appeals relate to the exe¬ 
cution of a decree obtained by Ramdutt Mahton 
and another, appellants in Misc. Appeals nos. 404 
and 101, against Chandra Bhushan Misra and 
Dwijendra Prasad Missir who are the appellants, 
respectively, in Misc. Appeals nos. 384 and 387.' 
The Missirs gave certain property in usufructuary 
mortgage to the decree-holders in the year 1929 
for Rs. 34.000. On account of some payments 
which the mortgagees had to make to the land¬ 
lords of the property in respect of rent and other 
demands, the mortgagees got a decree against 
the Missirs on 11-11-37 for Rs. 9000. In 1938 they 
proceeded to execute the decree bemg Execution 
case no. 67 of 1938, and brought the entire mort. 
gaged property to sale subject to the usufructuary 
mortgage and purchased it themselves for 
Rs. 1045 on 10-11.38. The sale certificate was 
issued on 2S-3-39 and delivery of possession was 
taken through the Courts on 9-7-41. No further 
steps appear to have been taken by the decree- 
holders till the year 1942, when they instituted 
Execution case no. 85 of 1942, to execute the 
decree against the Missirs for the balance of the 
decretal amount still due. Notice under o. 21, 

R. 22 , Civil P. C., was issued and was served on 
23-10-42, and thereupon the two judgment-debtors 
appeared on 25-11-42 and filed applications 
challenging the sale on the ground of gross under¬ 
valuation and fraudulent suppression of execution 
processes. They also challenged the validity of 
the sale on the ground that under the provisions 
of o. 34, R. 14 , Civil P. C., the dues of the mort- 
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gagees on account of their payment to the land¬ 
lords should have been realised not by a separate 
decree but by inclusion in the amount secured 
by the mortgage under the provisions of s. 72, 
T. P. Act Limitation was claimed to bo saved 
on the ground that, till receipt of the notice 
under o 21, R. 22 and inspection of the records 
on 20-11 12 . the judgment debtors bad no know¬ 
ledge of the sale and the proceedings leading up 
to it. Both these applications have been dismis¬ 
sed by the Subordinate Judge and the present 
appeals nos. 384 and 387 have been filed by the 
judgment-debtors against bis orders of dismissal. 
The judgment-debtors also filed applications 
challenging the maintainability of the Execution 
Case No 85 of 1942, on the ground that it was 
time-barred. 

[2j The previous Execution case NO.G7 of 1938 
was dismissed on 13-3-39. The present execution 
case was tiled on 4-7 42, Limitation was claimed 
to be saved by two acknowledgments in writing 
purporting to be signed by the two judgment- 
debtors and dated July 1940, acknowledging tho 
payment of certain sums towards the decretal 
dues. The Subordinate Judge has allowed the 
applications, bolding that tho acknowledgments 
in question are torgeries. Appeals Nos. 404 and 
101 have been filed by the decree-holders against 
these two orders. 

[3] The first thing to notico in wise. Appeals 
Nos. 3S4 and 387 is the conside»able delay that 
has occurred in the filing of these petitions sub¬ 
sequent to the sale of tho property, and tho Sub¬ 
ordinate Judge rightly set himself to consider 
whether tho judgment-debtors had established 
that they filed their applications within the 
period of limitation. In doing so, however, it 
appears to me that be has paid too much atten¬ 
tion to the direct evidence on tho point, and has 
not attached sufficient weight to the circum¬ 
stances. One of these circumstances is tho fact 
that the property in question was already in tho 
possession ol the decree-holders themselves. Tho 
notices in execution, apart from the notico under 
O. 21, R 22, are notices that are published at tho 
spot- '1'he property lies m villages Mahipur, 
Cbamaulia, Machbargawan. Borwaland Majnaria, 
while the judgment-debtors are residents of 
Narainpur. Apart from the fact that Narain- 
pur belongs to the samo tliana and pargana 
as some of these villages, theio is nothing to 
suggest that these villages aro near Narainpur 
and t.iat the judgment-debtors were likely to 
know about the publication of the processes at 
the spot. As regards the notice under 0.21, R. 22, 
both the judgment-debtors have gone into tho 
witness box and have denied that this notico was 
served upon them. As against this evidence, the 
Subordinate Judge has rolied upon the evidence 


of tho civil Court peon to the effect that the 
notico was duly served. Neither the report of 
service nor the deposition of the peon indicates 
that the peon knew the judgment-debtors from 
before, and the decree-holders have not examined 
the identifying witness on whose identification 
the notice is said to have been served. Tho posi¬ 
tion, therefore, is that on the side of the judg¬ 
ment debtors service is denied by the persons on 
whom the service is said to have been made, 
while, on the other side, we have merely the 
statement of the peon that service was effected. 
As, however, the peon does not profess to have 
been personally acquainted with the judgment- 
debtors, there is no legal evidence that service 
was, in fact, effected upon them. That being so, 
there is no option but to accept the denial of the 
judgment-debtors, which is not challenged by 
any positive evidence to the contrary. 

[4] Another circumstance to be taken into 
consideration and to which, in my opinion, suffi¬ 
cient weight has not been attached, is the value 
placed upon tho property in the Execution case 
No. G7 of 1938. This property lying in four or 
five villages, upon tho security of which the 
decree hollers had advanced Its. 34,000, was 
valued by them at the paltry amount of us. 1045. 
Upon the face of it, it seems to me the valuation is 
grossly inadequate. The property which was 
being dealt with in the Execution case was the 
equity of redemption. If this equity of redemp¬ 
tion was worth only Rs 1045, it would mean 
that on property worth in all about Rs. 35,000 
the decreo holders advanced a sum of Rs. 34,000. 
The transaction in question was a usufructuary 
mortgage : that is to say, tho money-lender was 
to recompense himself from the net income of 
the property. Even if we take the rate at which 
this recompensation was expected, at say, 6%‘ 
tho annual not income would come to over 
Rs 2C00 and valuing this at 25 years’ income the 
total value of the property would bo about 
Its. 50 000. that is to say the equity of redemption 
would bo worth about Rs. 1G.000. This is clearly 
a caso of gross undervaluation, "so glaring in 
amount that it can hardly havo been made in 
good faith” [Siulatmand Khan v. Mt. Phul Knar] 
20 ALL. 412. 1 It was at this prico that tho pro¬ 
perty was finally sold, and it is noticeable that 
tho decree-holders were tho only bidders at the 
sale. In such circumstances, it is the duty of the 
Court to scrutinise with great care the evidence 
of sorvice and to require the best evidence of such 
service [Bhairab Chandra v. Kalidhan Roy] 
A. I. R. 1929 Cal. 73G. 2 

(5J The learned Subordinate Judge has also 

1. (’98) 20 All. 412 (417) : 25 I. A. 14G : 7 Sar. 

380 (P. C.). 

2. (’29) 1G A. I. R. 1929 Cal. 73G (737) : 120 I. C. 451. 
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attached some importance to the failure of the 
party to produce the pleader who is said to have 
inspected the records before the filing of the 
applications for setting aside the sale. This 
remark is qualified by the further remark : “If 
any inspection was actually made it was simply 
to create evidence for these cases.” It appears 
-that the notices were served on 23 - 10-1942 and 
the applications were filed on 25 - 11 - 1942 . S< me 
time must have been required for the inspection 
of the records. Provided, we are satisfied that 
the first intimation which the judgment-debtors 
received of the execution proceedings was the 
service of the notice there can be no doubt that 
these applications were filed within time. As 
regards this, the consideration of the discrepancy 
between the price at which the property was 
sold and the real value of the property, is, in 
my opinion, very important. Is it likely that 
if these judgment-debtors had known that 
tiieir property, which was worth considerably 
more, had been sold for only Rupees 1045, they 
would have taken no steps whatever to get the 
sale set aside? As I have said, the gross under¬ 
statement of value cannot be treated as acei- 

,® nta ’ _ aod accepting this it appears to me that 
the burden of proof must be laid on the decree- 
holders. auction-purchasers to establish that the 
person injured by the fraud and seeking to set 
aside the sale had acquired definite knowledge 
of the facts constituting the fraud at a time 
which is too remote to allow him to make the 

application— [Ramizaddin Basar v. Nimaddi 
Basar] a. i. r. 1933 cal. 339. 8 

[6] The Subordinate Judge has also referred 
to the deposit of costs by the decree-holders for 
the publication of the sale notice in a local 
weekly paper called the Champaran Samachar 
Patra. There is nothing on the record to show 
whether the notice was actually published in the 
paper, and further there is nothing to show that 
either of the judgmentdebtors was likely to see 
this paper. The mere fact of this deposit, there¬ 
fore, is not sufficient to affect the weight of the 
evidence, which is considerably in favour of the 
judgment debtors. On a consideration of the 
[evidence as a whole, it appears to me that the 
notices under o. 21 , e. 22 were not served upon 
the judgment debtors and that, therefore the 
sale is void—[Durga Singh v. Sugamber Si’nghJ 
1941 P. w. N. 529. 1 Further, the present applica¬ 
tions have been made within three years of the 
date of the knowledge of the judgment debtors 
and the applications are in time. This disposes 
of the Appeals Nos. 384 and 387. 

[7] I turn now to the appeals filed by the 
3. (|33) 20 A. I. E. 1933 Cal. 339 (340) : 143 I C 284 

VwV “mb 1, R ' 1941 pat ' 481:194 L C ’ 372 : ' 
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decree-holders. The evidence in each of these 
cases consists on one side of an opinion espres- 
sed by a Handwriting Expert to the effect that 
the handwriting in which the acknowledgment 
relied upon by the decree-holders is written, does 
not tally with the acknowledged writings of the 
■judgment-debtor. On the other side, we have 
merely the unsupported statement of the <T raiJ( 3 . 
son of one of the decree-holders that the acknow¬ 
ledgment was, in fact, written by the judgment 
debtor. Obviously, this witness is an interested 
witness and there is no reason for this Court to 
differ from the rejection of his evidence by the 
Court below. Through some mistake of record 
the Subordinate Judge in the order against which 
Miscellaneous Appeal No. 404 has been filed has 

was not examined as a 
witness m that case. This is not correct. He was 
examined on commission and his evidence has 

? page 14 ot the P^er-book. On 
behalf of the decree-holders we have been taken 

through the evidence of the Handwriting Expert 

iw° . £ Ca f S ' Md i6 has been P° infc ed out 

that the Handwriting Expert himself does not 

claim infallibility for bis opinion. This consi¬ 
deration would be of great importance in a 
prosecution for forgery, in which the onus would 

t?*? Cr ° wn t0 9ati8f y ‘he Court positively 
that the handwriting is not the handwriting of the 

person concerned. In the cases before me how 
ever, it is the contrary proposition which ’has to 
be proved, namely, that the handwriting is the 
bandwriting of the judgment-debtors and the 
onus is on the decree-holders. For the purposes 
of these appeals it is sufficient that the evidence 
on behalf of the decree-holders is not sufficient 
to prove that the Handwriting Expert’s opinion 
is incorrect. The decree-holders, not having dis¬ 
charged the onus of proof, must fail. 

18] On the above grounds, I would allow the 
Appeals Nos 384 and 387 of 1943 with costs, set 

th‘ ® 1 e t ° r u er °V he Subordinate Judge, declare 
the sale to be void and direct that the execution 

he proceeded with by issuing fresh sale procla- 

mation. 1 would dismiss Appeals Nos. 401 and 

iOl but there wiH bo no order as to costs in them. 

Lyj Kay J. —I agree. 

N.s./d.h. Order accordingly. 

A. I. R. (34) 1947 Patna 141 [ C . No . 54 .] 
Manohab Lall and Imam JJ. 

Ram Kirit Singh — Appellant v. 'Rama 

Singh and others-Respondents. 

from appeHate decree of Awf's^b-Judge, Gaya,' d }' 
l J Plaintiff purchasing portion of hold- 
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ing from tenants — Purchase not recognised by 
landlord — Landlord purchasing holding in exe¬ 
cution of rent decree against recorded tenants — 
Landlord settling said portion of holding with plain¬ 
tiff — Original tenants applying to Collector under 
S. 3 and obtaining order for restoration of posses¬ 
sion — Order of Collector held could be challenged 
in Civil Court as ultra vires — Order held was 

« 

ultra vires — Bihar Restoration of Bakasht Lands 
and Reduction of Arrear of Rent Act, S. 6 (1) (d). 

The plaintiff purchased by a registered sale-deed a 
portion of the holding from the tenants. The purchase 
was not recognised by the landlord who, in execution of 
a decree for rent which he obtained against the recorded 
tenants, pur based the property. The landlord did not 
take delivery of possession but allowed the plaintiff to 
continue in possession after taking salami and issued 
receipts for rents to the plaintiff. Thereafter the original 
tenants made an application to the Collector under S. 3 
of the Act and notwithstanding the opposition of the 
landlord and the plaintiff they obtained an order that 
they should be restored to possession after payment of 
rent due to the landlord for the relevant period hut at 
a reduced rate: In a suit by plaintiff for declaration of 
his title to and confirmation or, in the alternative, 
recovery of possession of the portion purchased : 

Held, that 11) the Collector bad no jurisdiction to 
decide the question of title which had bona f ide passed 
to the plaintiff by a sale by the tenants themselves and, 
therefore, the order directing the tenants to be restored 
to po-session could he challenged in the Civil Court ns 
ultra vires o' the Act; [Para. 5] 

(21 though the title of the plaintiff, not having been 
recognised by the landlord, was not capable of enforce- 
ment against the landlord auction-purchaser, yet the 
transaction of sale was binding between the tenants and 
the plaintiff; and when the lands were restored to 
the tenants, the rights which they had in respect of the 
lands before the transfer revived necessarily resulting 
in the revival of the title which they had created in 
favour of the plaintiff ; (Para. -1] 

(3) the plaintiff could also bring to his aid the provi¬ 
sion? of S. 6 (1) (d) ; (Para. 4] 

(4) the matter might be looked at from anmher 

point of view. As a result of the purchase of the entire 
holding in execution of a rent decree against the tenant 
the landlord had the right to remain in possession and 
as lie settled the land with „be plaintiff which ho was 
entitled to do under S 22 (2), Bihar Tenancy Act, the 
plaintiff acquired a valid title bona fide, on paving 
salami to the co-sharer landlord and as the other co¬ 
sharer landlords also accepted this position, the tenants 
had no right to bo restored to possession of that part 
of the land which had been settled with the plaintiff by 
the co-sharer landlord ; [Para. 5] 

(5) therefore, the order of tho Collector must bo 
ignored with regard to the portion sold to tho plaintiff. 

... , (Para. 5] 

(b) Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act (9 [IX] of 1938), 
S. 6 (1) (d) — Bona fide s ttlement by landlord — 
Settlement cannot be avoided by tenant. 

If there is a bona fide settlement by tho landlord 
that settlement cannot bo avoided by the tenant If the 
settlement is of the whole of the holding, tho holding 
cannot be restored to the tenant. But if the settlement 
is of a portion of the holding then the tenant will get 
possession of only that part of the holding which has 
not been settled with a third person. [Para. 4] 

(c) Bihar Restoration of Bakasht Lands and Re¬ 

duction of Arrears of Rent Act (9 [IX] of 19381- 
Object of Act. 1 


The object of the Act is to provide for restoration to 
the tenants of lands which were sold for arrears of rent 
on account of the liability of the raiyats to pay such 
arrears by reason of unprecedented fall of price as 
between certain dates ; the object of the Act is not to 
deprive the rights which had been bona fide created by 
the tenant himself in favour of a third person. 

[Para. 4] 

K. N Varma —for Appellant. 

Rajhi shore Prasad, Ravianugrah Prasad and 
T. K. Prasad — for Respondents. 

Judgment. — This is an appeal by defen¬ 
dant 1 who is aggrieved by the decision of the 
appellate Court decreeing the suit of the plain- 
tiffs-respondents after holding that the proceed¬ 
ings under the Restoration of Bakasht Lands 
Act (Act 9 [IXj of 1938) were ultra vires . The facts 
are these. The respondents purchased on 10-8-1932 
by a registered sale deed a portion of the holding 
appertaining to Khata No. 3 from the tenants, 
defendants 1 to 4 and tho father of defendant 5. 
The purchase was not recognised by the land¬ 
lord, defendant G, who in the year 1935 in execu¬ 
tion of a decree for rent which he obtained 
against his recorded tenants purchased the pro¬ 
perty The trial Court held that alter the pur¬ 
chase the plaintiffs were dispossessed and were 
not recognised as tenants by the landlord who- 
took Ichas possession. The appellate Court, how¬ 
ever, has come to the conclusion that defendant 6, 
the landlord, did not take delivery of possession 
but allowed the plaintiffs to continue in posses¬ 
sion afh r taking salami and issued receipts for 
rents to the plaintiffs. Thereafter, the original 
tenants made an application to the Collector 
under S. 3, Restoration Act, and notwithstanding 
the opposition by the landlord and the plaintiffs 
they obtained an order on 5-10-1940 that they 
should be restored to possession after payment 
of the rent due to the landlord for the relevant 
periud but at a reduced rate. The plaintiffs 
accordingly instituted a suit giving rise to this 
appeal on tho 12 2-1940, for a declaration of 
their tide to and for confirmation or in the 
alternative for recovery of possession of 4’95 
acres being part of khata No. 3 which they had 
purchased from tho ten tan ts as stated above. 
The plaintiffs urged that tho order of the Rent 
Reduction Officer was ultra vires as on the 
date of the order the plaintiffs were in posses¬ 
sion as the result of a fresh settlement by the 
co-sharer landlord who had right to do so under 
S. 22 ( 2 ), Bihar Tenancy Act. The trial Court was 
apparently struck with the clear injustice to the 
plaintiffs because he says: 

“Ordinarily it seems peculiar that the raiyat- should 
not be In Id bound by tho liabilities created by himself. 
It is really peculiar that tho purchase of khata No. 3 by 
defendant 6 which would have seemed in the beginning 
a curse for defendant 1 should ultimately prove to be 
more than a blessing for defendant 1 because he is free 
from the salo made by him in respect of the suit land. 
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In tbe present case, however, the purchase of khata 

No. 3 by defendant_ 6. had the effect of making the 

purchase of the plaintiffs null and void and inopera¬ 
tive.” 

[2] The appellate Court took the view that 
even if it was found that the effect of the rent 
sale and the continuance of possession of the 
plaintiffs with the consent of the auction pur¬ 
chaser can only be regarded as a fresh settlement 
by the co-sharer landlord the Revenue Officer 
had no jurisdiction to restore such lands in view 
of the provision of S. 6 (l) (d) and S. 3 (l), Res- 
toration Act. But he also held that it appeared 
to him to be doubtful whether thn tenant-defen¬ 
dants having sold away the holding or a por¬ 
tion thereof to a third person could ask for 
restoration of the same when it was purchased 
by the landlord. He goes on to observe: 

“The raiyats under the kebala (exhibit 2) sold away 
the holding and so it cannot be said that it was their 
holding which was sold. It wa? the holding of the 
plaintiff-appellants which was sold in the execution 
sale and they had no right to contest the sale as they 
had not paid the landlord’s fees. They, however, com¬ 
promised with the landlord and continued in possession 
as before It is not, therefore, understood how the 
right of the tenant-respondents to get back the pro¬ 
perty which they had sold away for consideration 
revived again since whatever ri K ht they had in the 
disputed land was extinguished by the sale under the 
kebala. In view of the fact chat they sold away the 
disputed lands to the plaintiffs, they had no right to 
come under S. 3 (1) of the Act and tbe order of the 
Revenue Officer was, therefore, without jurisdiction.” 

.(3) Accordingly be allowed the appeal, set 
aside the decision of the learned Munsif and 
decreed the suit by declaring that the plaintiffs 
had full right to the disputed land. Hence the 
second appeal to this Court. It appears from 
the narrative which we have given above from 
the judgment of the learned Subordinate Judge 
that iu one part of the judgment he thought 
that the entire holding of the tenants had been 
sold by them under the kebala ,to the plaintiffs and 
in another part of the judgment he says that a 
iwrtion of the holding had been sold to the plain, 
tiffs. The truth of the matter is that only a part 
of the holding recorded in khata No. 3 has been 
sold to the plaintiffs; this was clearly stated by 
the learned Judge in the opening lines of his judg¬ 
ment. We must, therefore, proceed upon the 
footing that only a portion of the holding had 
been sold to the plaintiffs. 

[4] Section 12, Restoration Act, clearly states 
the effect of the restoration to the raiyat of his 

land, namely, thatany simple mortgage or charge 
created by the landlord in respect of such land 
or any portion thereof shall not be binding on 
the raiyat, and further that all such rights as 
the raiyat had in respect of the said land and the 
incidents thereof before its sale shall revive. In 
the present case, sub-clause (a) of s. 12 has no 
application because the settlement of the land in 


dispute with the plaintiffs by the landlord does 
not amount to a simple mortgage or a charge 
created by the landlord. The question for deter¬ 
mination is whether tbe raiyat when he is 
restored to the land is free to repudiate the pre¬ 
vious transactions which are binding on him. It 
is argued on behalf of the appellant that when 
the landlord put up the holding to sale, the 
rights of tbe plaintiffs disappeared as their transfer 
was not recognised by the landlord, and, there, 
fore, on the restoration to the tenants, the land 
came back in their possession free from the 
title which they had created in favour of the 
plaintiffs. There is a fallacy in this argu¬ 
ment. While it is true that the title of the plain¬ 
tiffs not having been recognised by the landlordl 
was not capable of enforcement against the 
landlord auction-purchaser, but the transaction of 
sale was binding between the raiyat and the 
plaintiffs. When the lands were restored to the 
raiyats, the rights which they had in respect of 
the lands before the transfer revived, necessarily 
resulting in the revival of the title which they 
had created in favour of the plaintiffs. The plain¬ 
tiffs can.also bring to their aid the provisions of 
S. 6 (l) (d) of the Act. If there is a Iona fid# 
settlement by the landlord that settlement can¬ 
not be avoided by the tenants. If that settlement 
is of the whole of the holding, the holding cannot 
be restored to the tenant. But if the settlement 
is of a portion of the holding, then the tenant 
will get possession of only that part of the 
holding which has not*been settled with a third 
person. It is to be observed further that the Pre- 
amble of the Act itself shows that the object of 
the Act is to provide for restoration to the ten- 
ants of lands which were sold for arrears of rent 
on account of the liability of the raiyats to pay 
such arrears by reason of unprecedented fall of 
price as between certain dates; the object of the 
Act is not to deprive the rights which had been 
bona fide created by the tenant himself in 
favour of a third person. As observed already 
the title created by the landlord bona fide is 
kept in tact and only a simple mortgage or charge 

created by the landlord shall not be binding on 
the raiyat. 

[5] But it was argued that as the rent reduc- 
tion proceedings were completed with notice to the 
plaintiffs, the order of the officer is binding 
upon them.'The answer to this is that the Collector 
has no jurisdiction to decide the question of 
title which has bona fide passed to the plaintiffs 
by a sale by the raiyat himself. The order dire- 
cting the raiyat to be restored to possession can 

be challenged in the civU Court as ultra vires 

o£ the Act. We have shown that the Act has no 
application to such a case. Again, in the pre- 
sent case, the matter may be looked at from 
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another point of view. It has been found as a 
fact by the appellate Court that defendant G as 
a result of a purchase of the entire holding in 
execution of a rent decree had the right to re¬ 
main in possession, and as he settled the land 
with the plaintiffs which he was entitled to do 
under S. 22 (2), Bihar Tenancy Act, the plaintiffs 
acquired a valid title bona fide on paying 
salami to the cosharer landlord; it has also been 
found that the other cosharer landlords also 
accepted this position. The raivat, therefore, has 
no right to be restored to possession of this part 
of the land which had been settled with the 
plaintiffs by the cosharer landlord. The order of 
the Collector under the Restoration Act must be 
ignored with regard to this portion of the land. 
It is a satisfaction to us that the interpretation 
of the Act is in accordance with the plainest 
rules of justice, equity and good conscience, 
otherwise, as the learned Munsif himself felt it, 
the restoration would prove to be more than a 
blessing for defendant 1 as he would be free from 
the slae which he deliberately made on receiv¬ 
ing full consideration in respect of the suit land. 
It is to be observed that only defendant 1 has 
contested the suit. His cosharers, defendants 2, 
3, 4 and 5, have not joined in this iniquitous 
defence. In the result, the appeal is dismissed 
with costs payable to plaintiffs respondents. 

v.R./n.H. Appeal dismissed. 

A. I. R. (34) 1947 Patna 144 [C. N. 55] 

Manohar Lall and Reuben JJ. 

Babu Lal Mushar and others—Appellants v. 

Emperor. 

Criminal Appeals No. 631 and 644 of 1945, Decided 
on 19-2-1946, from order of Asst. Sessions Judge, 
Madhipura, D/- 11-9-1945. 

Criminal P. C. (1898), S. 288—Interpretation of 
—In Sessions Court witness resiling from evidence 
given before Committing Magistrate — Evidence 
given before Committing Magistrate if can be utili¬ 
zed to support conviction. 


reasonable explanation as to why be is making two 
absolutely contradictory statements, the proper course 
would be to reject the evidence of such a witness: 34 
Cal. 129 (P. C ), Bel. on. [Para 3] 

Cr. P. C. 

(’46) Chitaley, S. 288, N. 7, pt. 6. 

Yasin Yunus , S. S. Asgliar Hussain and M. A. 
Salam Ismaxlee (in No. 631), Goval Prasad and 
Shambhu Barmesliwar Prasad (in No. 641 )—for Ap¬ 
pellants. 

Government Pleader —for the Crown. 

Manohar Lall J.— In these two appeals 
the only question for decision is whether the 
identification of the appellants as having been 
concerned in a dacoity which took place on the 
night of 27th and 28th March, 1944 in the house 
of Harey Krishna Misra is sufficient to warrant 
their conviction. The first information of this 
dacoity was given to the police by Harey 
Krishna Misra himself on 28-3-1944 at 5 A.M. 
the police station is only three miles away. In 
that information the names of Babu Lal 
Mushar, Sattan Koeri, Panchu Koeri and Ali 
Bux Mian and others are mentioned. The first 
informant stated that by the aid of torchlight 
and by the blaze of fire he was able to recog¬ 
nise these persons as among the dacoits and 
that he could identify the remaining dacoits 
also on seeing them. He also ascribed specific 
parts to some of the dacoits thus: 

“ At the time when I was running away, -Sattan 
Koeri struck me with a pharsa and Babu Lal Mushar 
pulled and took off my dhoti due to which 1 went 
out naked.” 

It was also stated that Bhawesh Missir, 
Jaideo Khan, Jagdish Thakur, Kuesheshwar Jha, 
Darogi Singh, Sahdeo Singh, Lakshmi Kant 
Missir, Gaibi Lal Missir and Chandra Shekhar 
also recognised some of the dacoits. Towards 
the end of the narrative it was stated: 

*' There are civil and criminal cases going on between 
myself and Babu Lal Mushar, Satan Koeri, Panchu 
Koeri and Makbool Mian. Due to this grudge, they 
along with their companions committed dacoity in 
my house”. 

[2] The learned Assistant Sessions Judge of 


Unless there is clearly present, besides the evidence 
given before the Committing Magistrate, evidence which 
will show that the evidence given before the Committing 
Magistrate should be preferred to and substituted for 
that given before the Sessions Judge, the evidence given 
before the Magistrate cannot be effectively utilized in 
support of a conviction : (’25) 12 A. I. R. 1925 Pat. 51, 
Bel. on; (’28) 15 A. I. R. 1928 Pat. 326, Dissent. 

[Para 3] 

Under S. 288, evidence of a witness given before tbo 
Committing Magistrate is admissible as evidence in the 
case for all purposes subject to tbo provisions of tho 
Evidence Act. But the Criminal P. C. does not lay 
down'for the guidance of the Courts the amount of weight 
which should be attached to such evidence. That is a 


matter which is to be decided by 
each case. 


tho Court of fact in 

[Para 3] 


Ordinarily, if a witness makes one statement at one 
stage of the proceedings and a different statement at 
another stage of the proceedings, in the absence of any 


Madhipura has analysed the evidence of identi¬ 
fication against each individual accused and no 
exception has been taken to the correctness of this 
classification. It is pointed out by the learned 
counsel for the appellants in their argument 
that the learned Judge failed to notice that in 
the case of some of the identifying witnesses 
they did not name some of the appellants before 
the police and yet the learned Judge has 
relied on tho evidence of those witnesses. It 
was also argued that the learned Judge was 
wrong in preferring the evidence of identifi¬ 
cation given by the prosecution witnesses in the 
committing Magistrate's Court to the evidence 
given by them in the Sessions Court before the 
Judge himself where the witnesses failed to 
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identify the particular accused. Some other cri¬ 
ticisms were also advanced which would be 
noticed while discussing the evidence against 
each of the appellants. 

[3] Before dealing with the evidence of iden¬ 
tification it is necessary to deal with the important 
contention raised on behalf of the appellants 
that the learned Judge was wrong in law in 
preferring the identification of the accused per¬ 
sons by the prosecution witnesses before the 
committing Magistrate to the absence of their 
identification before the learned Judge himself. 
In support of this reliance was placed by the 
learned Judge upon a stray observation by 
Macpherson, J. when delivering the judgment 
of the Division Bench in [Mt. Champa Pasin v. 
Emperor] A. I. R. 1928 pat. 326. 1 As this question 
is of great importance in criminal trials, it is 
necessary to lay down the law clearly for the 
guidance of the Sessions Courts. Section 288, 
Criminal P. C., before its amendment in 1928 
read as follows: 

“The evidence of a witness duly taken in the pre¬ 
sence of the accused before the committing Magistrate 
may, in the discretion of the presiding Judge, if such 
witness is produced and examined, be treated as evi¬ 
dence in the case.” 

The altered section reads : 

“The evidence of a witness duly recorded in the 
presence of the accused under Chap. 18, may, in the 
discretion of the presiding Judge, if such witness is 
produced and examined, be treated as evidence in the 
case for all purposes subject to the provisions of the 
Indian Evidence Act, 1872.” 

Upon a plain reading of the provisions of the 
section as it now stands, it is clear to my mind 
that the evidence of a witness given before the 
committing Magistrate is admissible' as evidence 
in the case for all purposes subject to the pro¬ 
visions of the Evidence Act. But the Code does 
not, and obviously cannot, lay down for the 
guidance of the Courts the amount of weight 
which should be attached to such evidence. 
That is a matter which is to be decided by the 
Court of fact in each case. Ordinarily, if a 
witness makes one statement at one stage of the 
proceedings and a different statement at another 
stage of the proceedings, in the absence of any 
reasonable explanation as to why he is making 
two absolutely contradictory statements, the pro¬ 
per course would be to reject the evidence of 
such a witness: see the observations of Lord 
Davey in delivering the judgment of their Lord- 
ships in [In the matter of Bomanjee Cowasjee] 
34 A.I. 55 2 at p. 63. 

The Courts are sometimes confronted with 
the difficult situation that the eye-witnesses, for 
some reason or another, completely resile from 
the statements which they had made implicat- 

1. (’28) 15 A.I.R. 1928 Pat. 326 (332) : 108 I.C. 81. 

2. (’07) 34 Cal. 129 (147): 34 I. A. 55 (P.C.). 
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ing the accused before the committing Magis. 
trate and then profess to make out before "the 
Sessions Court that the accused is wholly in¬ 
nocent of the charge. The matter came to be 
examined in this Court by Dawson Miller, C. J. in 
[Gansa Oraon v. Emperor] 2 Pat. 517. 3 At page 
525 and 526 the cases from Allahabad, Madras 
and Bombay High Courts were noticed by the 
learned Chief Justice and he came to the conclu¬ 
sion that S. 288, Criminal P. C., 

“clearly intends that the evidence taken before the 
committing Magistrate where (he witnesses produced 
are examined at the subsequent trial may be treated as 
substantive evidence in the case. No doubt it is a matter 
for the discretion of the Judge whether he thinks that 
such evidence should be used in the interests of justice. 
At the same time I consider that many eases may arise 
in which it would be extremely dangerous to rely upon 
such evidence where witnesses have proved themselves 
altogether unworthy of credit. In my opinion^ the 
learned Judicial Commissioner rightly admitted the 
evidence in this case. It must also be observed that it 

was the only evidence which corroborated the appel¬ 
lant’s confession”. v 

Mullick, J. vjho gave a concurring judgment, 
did not deal with this question specifically. In 
the following year, a Division Bench of this 
Court examined the question at great length in 
the now well-known case in [Jehal Teli v 
Emperor] 3 Pat. 781. 4 Bucknill J., who delivered 
the judgment of the Bench, after reviewing most 
of the important authorities dealing with the 
question came to the conclusion at page 794 : 

“The principle is quite clearly settled by this line* of 
cases that unless there is clearly present, besides the 
evidence given before the Magistrate, evidence which 
will show that the evidence given before the Magis¬ 
trate should be preferred to and substituted for that 
given before the Sessions Judge, the evidence given be¬ 
fore the Magistrate cannot be effectively utilized in 
support of a conviction”. 

With respect, I entirely agree with this con¬ 
clusion, and in my opinion, it is the only reason¬ 
able view which should be taken by a Court of 
fact. 

Has then another view been expressed by 
the case in A. I. r. 1928 Pat. 326 1 ?. In that case 
Macpherson, J. who was dealing elaborately with 
the evidence in the case was expressing his 
views why the evidence of the prosecution given 
in the Court of session was not believable. It 
was thought by the learned Judge that a false 
case of rape had been started against the 
Muhammadan accused at the instance of the 
Hindu reformers of Monghyr and he was giving 
reasons why he preferred the statement made by 
the prosecutrix in the Magistrate’s Court as to 
the place where the alleged rape took place to her 
testimony as revised and enlarged in the Ses- 
sions Court where she stated that the incident 

3 73 I L E ' 1923 Pat ' 550 ( 554 ) : 2 Pat - 517 : 

4 j A - 1 a - 192 '5 Pat. 51 (53) : 3 Pat. 781 : 84 
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of rape took place in the northern room. In this 
connection the learned Judge observed at 
page 332 : 

“It should be noted that the Magistrate did not be¬ 
long to either of the contending communities and the 
correctness of his record of the deposition is beyond 
suspicion”. 

The learned Judge then is reported to have 
stated that 

“where the deposition of a witness before the Magis¬ 
trate differs from the deposition at the Sessions the 
former is to be invariably preferred.” 

The remarks quoted just now were wholly 
unnecessary for the purpose of the decision in 
that case, and I cannot help observing that the 
learned Judge could not have intended to lay it' 
down as a principle of universal application that 
wherever the deposition of a witness before a 
Magistrate differs from the deposition at the 
Sessions Court, the former should be invariably 
preferred. The Courts below would be well 
advised to follow the law clearly laid down in 3 
pat. 781. 4 

[4] I now proceed to consider the evidence 
against each appellant. [After considering the 
evidence against each appellant his Lordship 
proceeded.] The result is that I would allow the 
appeals of Jagdo Kamar, Sabdo Kamar, Ali 
Bux, Babu Lai Mushar, Pancbu Koeri, Sattan 
Koeri and Baldo Koeri, set aside their convic. 
tions and sentences and direct that they be set 
at liberty at once. The appeal of Uchit Kahar is 
dismissed. 

Reuben J.— I agree. 

G.N. Order accordingly . 
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Meredith and Bennett JJ. 

Mt. Punia 1 Goalin—Appellant v. Emperor . 

Cri. App. No. 563 of 1945, Decided on 14-3-1946. 
from order of Third Addl. Sessions Judge, Mongbyr, 
D/- 30-6-1945. 

(a) Criminal P. C. (1898), S. 288—Presiding Judge 
— High Court in acting under this section is in 
same position as presiding Judge. 

High Court in admitting as additional evidence the 
depositions of witnesses before committing Magistrate, 
is in the same position in law, so far as the provisions 
of S. 288 are concerned, as is a presiding Judge there¬ 
under. [Para 6] 

Cr. P. C. — 

(’46) Chitaley, S. 288, Notes 2 and 5. 

(b) Criminal P. C. (1898), S. 288 — Deposition of 
witness before committing Magistrate admitted in 
evidence to contradict his evidence at trial — Pro¬ 
visions of S. 145, Evidence Act, must be complied 
with — If purpose of admitting such evidence is 
other than this, provisions of S. 145, Evidence Act 
need not in law, but should be complied with — 
Such deposition may be admitted in appeal also. 

The effect and purpose of the words “Subject to the 
provisions of the Indian Evidence Act, 1872” is clearly 
to place the deposition of a witness before committing 
Magistrate on a par with any other tendered evidence 


and avoids such evidence being given any preferential- 
standing. Thus, the general provisions of the Evidence 
Act, for instance, that evidence must be relevant must 
be fulfilled. Similarly, any particular provisions of the 
Evidence Act applicable to this class of evidence must 
also be complied with. [Para 6 ] 

Before the deposition of a witness before the com¬ 
mitting Magistrate is admitted in evidence at the trial 
under S. 288, if the purpose, as it usually is, is to con¬ 
tradict the evidence of the deposing witness at the trial, 
the provisions of S. 145, Evidence Act, must, as 
a matter of law, be complied with or the admission will 
be illegal; and, if the purpose be any other purpose and 
the deposition whether or not in fact contradictory 
of the deposing witness is not used to contradict him, 
the provisions of S. 145, Evidence Act, need not in 
law but should, as a matter of common-sense and 
prudence, be complied with lest the evidential value of 
the deposing be weakened or destroyed. Such a deposi¬ 
tion can be admitted in appeal for any purpose other 
than to contradict the deposing witness although the 
provisions of S. 145, Evidence Act have not been 
complied with; whether or not it should be so admitted, 
is a matter which, in the exercise of its discretion, the 
appellate Court will decide according to the circums¬ 
tances of the particular case. [Para 8 ]. 

Cr. P. C. — 

(•46) Chitaley, S. 288, N. 7. 

(c) Criminal trial — Duty of Judge. 

The presence of counsel for the defence does not 
absolve the Court from its primary and fundamental 
responsibility to ensure that all proper and necessary 
steps are taken to arrive at the truth. [Para 10] 

(d) Evidence Act (1872), S. 26 — Police officer — 
Chaukidar is Police oificer. 

A chaukidar is a Police Officer for the purpose of 
S. 26, Evidence Act. Hence a confession made to the 
ohaukidar by the accused is not admissible against 
him : (’38) 25 A. I. R. 1938 Pat. 308, Foil. [Para 13] 

Jagdish Narayan Varma — for Appellant. 

Goyal Prasad for the Govt. Advocate —for the Crown. 

Bennett'J. — The appellant Punia Goalin 
has been convicted by the learned Additional 
Sessions Judge, Monghyr under S. 802, Penal Code, 
of the murder of Gajo Gope, and sentenced to 
transportation for life. The appellant is a widow 
residing in village Barajor, 3 miles from Police 
station Jhajha, in the Jamui Sub-division of 
Monghyr district. She has had three children, of 
whom one Sukar Gope, aged 14-15 years, survives. 
The deceased Gajo Gope was her husband’s 
younger brother, and the appellant and the de¬ 
ceased lived in the same angan in which they 
each had two rooms. The case offthe prosecution 
is that the appellant has been a widow for 2 to 
years and that there was an intrigue and 
illicit connection between her and the deceased 
with the result that the deceased’s wife deserted 
him and acquired a new husband. The deceased 
had been endeavouring to force the appellant to 
marry him in Sagai form, but she had declined 
to do so and some 10 or 12 days before the inci¬ 
dent a pancliaiyati had been held at the instance 
of the appellant. The result of the pancliaiyati 
was drawn up in writing, which is Ex, 3. 
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That writing contains a statement thumb-mar- 

ked by the deceased inter alia to the following 
effect: 

“I cannot have any kind of connection with my elder 
brother’s wife. If do I, I shall be unfaithful to my com¬ 
munity and shall pay a fine of Rs. 51” 

[2] On the evening of the 16-11-1944, Musammat 
Mohini (p. w. 3) a neighbour had asked the 
deceased to irrigate her land in the early mor¬ 
ning and as he did not come to the land as 
promised, she went to the house some time between 
9 and 10 A. M. on 17-11-1944, to fetch him. She 
found the door locked and some blood on the 
osara. She asked the appellant about it and the 
appellant said that she and her son, Sukar Gope 
had murdered the deceased and locked the body 
in the room. Mohini informed Mangan Mian 
(P. W. 4) and others and went to bring the chauki. 
dar. Meantime, Mangan Mian (p.w.4), Abdul 
Rahman (p.w.5), Talo Gope (p.w.12), Gafoor Mian 
(P. W. 14), Muhammad Rasul (p. w. 15 ) and 
Karamat (p. w. 16 ) went to the house and ques- 
tioned the appellant, and she repeated to them 
that to save her honour she had murdered the 
deceased. The chaukidar Phagu (p. w. l) arrived 
and she again stated to all those present that 
she and her son had murdered the deceased and 
then at his request the appellant unlocked the 
room in which he and the others found the 
deceased’s dead body severely injured. The 
chaukidar entrusted the body to Bansi (p. w. 13 ) 
another chaukidar, and Phagu went straight to 
the Police station where he lodged the First 
Information Report at 2-30 p. m. The Sub- 
Inspector Sukhdeo Narain Singh (p.;W. 17 ) went 
to the spot. He found bloodlike stains over an 
area of 3 square spans on the deceased’s osara, 
and the deceased’s body in his west room. He 
held an inquest and despatched the dead body 
for post mortem examination. In addition to the 
blood stains, he found on the osara a blood 
stained bed and two small torn pieces of cloth. He 
also found that an attempt had apparently been 
made to remove a part of the blood stains on 
the ground of the osara with water. He inspected 
the appellant s clothes and her person and 
found that her sari was blood stained in two 
places but that there was no signs of injuries on 
her body. He also examined the person and 
clothes of the appellant’s son Sukar, but found 
no sign of blood stains or injury. The Sub- 
Inspector then searched the appellant’s house 
and recovered from her eastern room an iron 
tangi and an iron khanti. The appellant’s sari, 
the khanti and a sample of the earth on the 
osara were later certified as being stained with 
human blood. The Sub-Inspector then arrested 

the appellant and her son Sukar and took them 
in charge. 
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[3] A post mortem examination of the dece¬ 
ased’s body was held by Dr. Bharat Prasad at 
2-30 P. M. on 18-11-1944. He found that the 
stomach and the bladder were normal and empty. 
He also found, firstly, a lacerated wound i£xl"* 
on the deceased’s left leg below the knee with a 
compound fracture of the first tibia and tibular 
bone and the tibia bone smashed into pieces 
with blood clots round it; secondly, 5 incised 
wounds all of them skin deep only on the 
deceased s legs and feet; and thirdly 12 abrasions 
on different parts of his body including his head, 
face,neck, chest and stomach. In the post mortem 
report, death was stated to be due to shock and 
haemorrhage as a result of the combined effect 
of the injuries particularly the first injury above 
mentioned on the left leg which was grievous. 

[4] The case for the defence was that the 
appellant was not guilty of the charge against 
her, and that the alleged confession was a myth, 
that, in any event, the evidence of the alleged 
confession was inadmissible because the evidence 
showed that there was one and only one confes¬ 
sion alleged against her which was made to the 
chaukidar, a police officer, and therefore, in any 
event, inadmissible in evidence, that the 
deceased had never wished to marry the 
appellant but only desired to have an illicit affair 
with her which the appellant had declined, that 
it was physically impossible for the appellant 
and for her son, Sukar to have inflicted the in. 
juries found on the deceased and that from the 
circumstance brought out in evidence, it appeared 
that the deceased was murdered by some other 
person in the early morning after he had relieved 
nature either outside the house or on his veran¬ 
dah and thence removed to the west room in 
which he was found. 

[5] The importance to the case for the 

prosecution of the alleged extra-judicial eonfes 

sions, first to Mohini (p. \v. 3) and then, before 

the arrival of the chaukidar, to the other 

prosecution witnesses and again to all of them 

after his arrival, is obvious. Indeed, the learned 

Government Advocate finally conceded that 

apart from the confessions, there was a reasonable 

doubt of which the appellant should be given 
the benefit. 

[6] It was stated before us that the appellant 
was defended at the trial by a young and inexpe 
rienced Advocate appointed in that behalf by*the 
Crown and that, whilst performing his duty to 
the best of his ability, he failed to elicit and 
place certain evidence in the favour of the 
appellant which would have been elicited and 
placed by a more experienced colleague. In 
particular learned Counsel for' the appellant 
contended that the depositions before the com- 
mittmg Magistrate of Chaukidar Phagu (p. w. 1 ), 
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of Mohini (p. \v. 3) and of Abdul Rahman 
(p. w. 5) should have been admitted in evidence 
under s. 288, Criminal P. C., and he applied for 
them to be admitted by this Court, as additional 
evidence. In answer to this application the 
learned Government Advocate drew our atten¬ 
tion to the case in [Nanhu Mahton v. Emperor] 

12 p. L. T. 239, 1 and the cases therein referred 
to and discussed. This Court in admitting addi¬ 
tional evidence of this particular nature, is, of 
course in the same position in law, so far as the 
provisions of S. 288, Criminal P. C., are concerned, 
as is a presiding Judge thereunder. I do not 
think that there is any difficulty in the interpre¬ 
tation of S. 288, Criminal P. C. The section 
provides that the duly recorded deposition of a 
witness before the committing Magistrate taken 
in the presence of the accused, may, in the 
discretion of the presiding Judge, if such witness 
is produced and examined at the trial, be treated 
as evidence in the case for all purposes subject 
to the provisions of the Evidence Act, 1872. The 
effect and purpose of the words "Subject to the 
provisions of the Evidence Act, 1872” is clearly 
to place such evidence on a par with any other 
tendered evidence and avoids such evidence 
being given any preferential standing. Thus, the 
general provisions of the Evidence Act, for 
instance, that evidence must be relevant must be 
fulfilled. Similarly, any particular provisions of 
the Evidence Act applicable to this class of 
evidence must also be complied with. So, for 
instance to the extent that it is desired to use 
the deposition to contradict the evidence of the 
witness at the trial, the provisions of S. 145, 
Evidence Act must be complied with. But, the 
object of admitting such a deposition at this stage 
of the proceeding may properly be to admit 
evidence upon a point not examined to at 
the trial either to supplement or explain the later 
evidence of the deposing witness or to contradict 
some other witness or witnesses, and there 
is nothing in the Evidence Act 1872, which 
requires that in such a case the attention of 
the deposing witness should have been called 
thereto, or therefore, to interfere with our dis¬ 
cretion to admit the deposition under S. 288, 
Criminal P. C. When evidence is ndmitted for 
some such purpose at the trial the proper course 
is no doubt, to put the material passages to 
the witness and the failure of the presiding 
Judge to call the deposing witness’s atten¬ 
tion thereto, .may substantially weaken if not 
destroy the evidential value of the depostions, 
but that, as was pointed by Aikman J. in [Em- 
peror v. Dwarka Kurmi] 2 8 ALL. 6S8 2 , is another 

1. (’30) 17 A. I. R. 1930 Pat. 338 (339): 129 I. C. G66: 

12 P. L. T. 239. 

2. (’06) 28 All. 683 (683). 


matter. An appellate Court in deciding whether 
to exercise its discretion to admit such additional 
evidence on 'appeal has to consider whether in 
the particular circumstances of the case, the 
fact that the relevant passages cannot be 
brought to the notice of the witnesses, substan¬ 
tially weakens or leaves open to doubt the evi¬ 
dential value of the deposition. If it does, then 
the application to admit the additional evidence 
should ordinarily be refused. The Court will, of 
course, be most astute to detect any such doubt 
when the additional evidence is to be used to 
support a conviction. 

[7] I do not think that the above considera¬ 
tions conflict with the previous decisions of this 
Court in [Lachmi Lai v. Emperor] 3 P. L. T. 
398 : * or in 12 P. L. T. 239. 1 In both those cases 
depositions had been admitted at the trial which 
were contradictory of and were used to contra¬ 
dict the statements of the deposing witnesses at 
the trial and the provisions of S. 145, Evidence 
Act had been illegally disregarded. In so far as 
the head notes to those two cases, which are taken 
from the judgment of Coutfcs J. in the former 
case, purport to lay down any general test 
of admissibility irrespective of whether the de¬ 
position is in fact used to contradict the deposing 
witness, they were obiter to the actual decisions 
and to that extent, they are, in my respectful 
opinion, contrary to the plain wording S. 288, 
Criminal P. C. 

[8] As I understand it, therefore, the position 
is this, that before the deposition of a witness 
before the committing Magistrate is admitted in 
evidence at the trial under S. 28S, Criminal 
P. C. if the purpose, as it usually is, is to con¬ 
tradict the evidence of the deposing witness at 
the trial, the provisions of s. 145 , Evidence Act, 
1872, must, as a matter of law, be complied 
with or the admission will bo illegal; and, if the 
purpose be any other purpose and the deposition 
whether or not in fact contradictory of the de- 
posing witness is not used to contradiot him, the 
provisions of s. 145 , Evidence Act need not in 
law but should, as a matter of common sense and 
prudence, be complied with lest the evidential 
value of the deposing be weakened or destroyed. 
Such a deposition can be admitted in appeal for 
any purpose other than to contradict the depos¬ 
ing witness although the provisions of s. 145, 
Evidence Act have not been complied with; 
whether or not it should be so admitted, is a 
matter which, in the exercise of its discretion, 
the appellate Court will decide according to the 
circumstances of the particular case, 

[9] Of the three witnesses whose depositions 
have been tendered as additional evide nce for 

3. (’22) 9 A. I. R. 1922 Pat. 40 (42) : 65 I. C. 1002 : 3 

P. L. T. 398. 
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the defence in this appeal the attention of the 
Chaukidar Phagu (p. \V. 1 ) and of Mohini 
(p. W. 3) was sufficiently drawn to the passages 
therein on which it is now thereby sought to 
contradict them and they are, therefore, clearly 
admissible. The attention of P. w. 3 was not 
drawn at the trial to the previous contradictory 
statement in her deposition and for the purpose 
of contradicting her, therefore, the deposition is 
inadmissible. Those parts of her deposition which 
are not contradictory of her evidence at the 
trial are, however, admissible in our discretion, 
both for the purpose of supplementing and ex- 
plaining her own evidence and for the purpose 
of contradicting other witnesses and as both I 
and my learned brother are of opinion that 
nothing she might have said if her attention had 
been specifically drawn thereto at the trial could 
materially affect any inference we may now 
draw from the contradiction between her de* 
position and the statements of the other witnes¬ 
ses, the fact that it was not drawn to her atten¬ 
tion at the trial, is not, in the particular circums¬ 
tances of this case sufficient in itself to persuade 
us not to exercise our discretion. So far as her 
deposition is contradictory of her evidence at 
the trial, we think that the failure to bring it 
to her attention substantially weakens its evi¬ 
dential value and we shall not use those por¬ 
tions of her deposition for any purpose. 

[ 10 ] There are considerable discrepancies in 
the evidence adduced at the trial as to the order 
and time for arrival at the appellant’s house of 
the prosecution witnesses to the alleged extra, 
judicial confessions and as to the manner in 
which the latter alleged confession made in the 
presence of the Chaukidar was elicited and as 
to whom they were made. Those discrepancies 
are materially and substantially enhanced by 
reference to the depositions in question. The 
issues raised thereby were and are vital to the 
appellant s defence. For this reason, it being our 
duty to use every proper method to arrive at the 
truth and because we were averse to ordering a 
retrial unless clearly necessary, the depositions 
have been admitted in this appeal. Before leav¬ 
ing this point, I would respectfully suggest to 
the learned Additional Sessions Judge that he 
himself should have noticed the discrepancies 
between the depositions of these witnesses and 
their evidence at the trial. The presence of 
counsel for the defence does not absolve the 
Court from its primary and fundamental res¬ 
ponsibility to ensure that all proper and neces¬ 
sary steps are taken to arrive at the truth. 

[11] The first fact that falls to be noticed in 
regard to the alleged confession is the delay in 
the making of the First Information Report. The 
informant Chaukidar Phagu (p. w. 1) stated that 
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he was called to the appellant’s house at 10 A. m. 
The steps he then took should certainly not have 
occupied more than one hour. It would not have 
taken him more than one hour to reach the 
police station 3 miles away. He did not reach 
it until 2-30 P. M. That leaves 2^ hours unaccoun¬ 
ted for. The intrigue between the deceased and 
appellant, if any, would have offended the neigh¬ 
bours, who similarly would have resented any 
attempt by deceased to force his attentions upon 
the appellant. The possibility, therefore, that the 
crime was committed by one or more third per¬ 
sons as avengers or rescuers of the appellant 
must be borne in mind. If the crime had been 
so committed the neighbours might very well 
have been anxious to save such person or persons 
from the consequences of his or their act, and the 
natural and obvious way-out was for the blame to 
be put, either with or without her connivance, 
upon the appellant who had the best excuse. The 
interval of 2j hours would have allowed of such 
an arrangement. The next point is that in his 
First Information Report the Chaukidar said that 
in the first place Mohini (r. \v. 3) informed him 
that somebody killed Gajo Gope and placed him 
in his house. Before the committing Magistrate, 
he said “Mt. Mohini informed me that somebody 
had probably killed Gajo Gope as he was trace¬ 
less.” In his evidence-in.chief he supported his 
statement in the First Information Report but in 
cross-examination denied that anything had 
been said before the committing Magistrate about 
deceased being traceless. In his three statements, 
therefore, this witness necessarily implies that 
when Mohini (p. w. 3) first gave information to 
him she knew nothing about the identity of the 
person or persons who had killed the deceased. 
The next point is that in the First Information 
Report this witness stated that Rahman Mian 
(p. W. 5), Mangan Mian (p. w. 4 ) Gafoor Mian 
(P. \V. 14) were present when he questioned the 
appellant. To the committing Magistrate he 
stated that he took Rahman (p. w. 5 ), Mangan 
(P. W. 4 ), Rasool (p. w. 15) and Karamat (p. w. 16 ) 
with him to the appellant’s house. In his evidence 
at the trial, he says, he found these persons there 
when he arrived at*the house. His statement to 
the committing Magistrate, if believed, would 
exclude the possibility of any prior confession to 
these witnesses. 

# M In the First Information Report and in 
his statement to the committing Magistrate, the 
Chaukidar said that he himself questioned the 
appellant. He was not examined on the point at 
the trial. If he questioned the appellant then any 
confession she then made would have been made 
to him and not to those generally present. Mohini 
(p. w. 3) said in evidence at the trial that when 
she first went to the house, she questioned the 
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appellant, wbo thereupon told her that she and 
her son Sukar had killed the deceased. This 
statement is not consistent with the Chaukidar’s 
statements as above noticed, nor as will be seen, 
is it consistent with the statement of P. W. 5 to 
the committing Magistrate, nor, in another sense, 
is it consistent with the statement of the other 
prosecution witnesses who made no mention 
of the appellant’s son in recounting her alleged 
confession to them. Mohini (p. w. 3) said to the 
committing Magistrate “I spoke to Mangan Mian 
(P. W. 4), Rahman Mian (p. \v. 5 ) and the Chau, 
kidar and then they came to the deceased’s 
house and I also came.” At the trial Mohini said 
“I gave information to Mangan Mian and then 
to the Chaukidar. The latter came to Gajo’s 
house. Rahman‘and others came." Her evidence, 
therefore, agrees generally'on this point with that 
of the Chaukidar to the Committing Magistrate 
and also excludes any confession, except the 
alleged one to herself, prior to the arrival of the 
Chaukidar. So far as any statement made by 
the appellant after the arrival of the Chaukidar 
is concerned, Mohini said at the trial “The room 
was unlocked at the instance of the Chaukidar 
Punia also said she had committed murder as her 
honour was at stake.” To the committing Magis- 
trate, she made the following statement not in¬ 
consistent with her evidence, namely “The 
Chaukidar questioned Punia and she said she 
had put Gajo inside the room and locked the 
door.” So this witness also implies that appel- 
lant s statements at that time were in answer to 

the Chaukidar’s questions. Mangan Mian (p. w. 4) 

was only tenedred as a witness in the committal 
proceedings. At the trial, he said he heard an 
outcry by Mohini that Gajo had been murdered 
by the appellant and that Rahman Mian (p. w. 5 ) 
was with him at the time. This statement is 
inconsistent, as has already been noticed, with 
the evidence of the Chaukidar and also, as will 
be seen, with the [evidence-in-chief of Rahman 
Mian (P. W. 5 ). Mangan Mian (pay. 4 ) then went 
on to state that he went to Gajo’s house and 
found Gafoor, Rasul, Talo and Karamat, there 
and that before the Chaukidar came the appel¬ 
lant told them all that she had murdered Gajo 
as her honour and modesty were at stake. Apart 
from its inconsistency with the statements of the 
Chaukidar and, as will be seen, of Abdul Rahman 
u. \v. 5) to the committing Magistrate, this 

statement is also inconsistent with that of Moham- 

Mil <P ; W ' 15) wh0 said that Mangan 
Mian (r w 4) was already at the deceased’s 

house when he arrived. Abdul Rahman (p. w. 5 ) 

stated in chief at the trial that he was going to 
the mosque for Friday prayers when the Chauki- 
dar Phagu came and told him that Gajo had 
been murdered and asked him to come and see 


Mohini (p. w. 3) in the angan and that they 
went to Gajo’s house. A little later in his evi¬ 
dence he said that the Chaukidar arrived 10 or 
15 minutes after he got to the angan and that 
before the arrival of the Chaukidar the appel¬ 
lant confessed to those present that she had 
murdered the deceased. These obviously contra¬ 
dictory statements were not elucidated by the 
learned Additional Sessions Judge but in the 
reading thereof, I formed the impression that 
the first statement proceeded from the witness’s 
memory and the second as an afterthought of 
something he thought he ought to say, and this 
impression is confirmed by reference to his state- 
ment to the committing Magistrate as follows: 

"On the Friday, I was going with Mangan Mian 
when Musammat Mohini told us that there was a lot 
of blood on the Osara of Gajo Gope and that we must 
go and see it. When the Chaukidar was called by her, 
we all went to the house of Gajo Gope.” 

This statement, if believed, would, like that of 
Chaukidar Phagu, exclude any confession prior 
to the arrival of the Chaukidar. In regard to the 
manner in which the alleged confession to the 
Chaukidar, was elicited this witness made in¬ 
consistent statements, informing the committing 
Magistrate that ‘he questioned Mt. Punia’ and 
the trial Court that the Chaukidar put a question. 
Talo Gope (p. w. 12 ) said “Gajo was murdered 
by Punia. I knew it on the bulla of Mohini. I 
went to Gajo’s house. On arrival of the Chauki. 
dar Punia said she murdered Gajo”. It is signi¬ 
ficant that the witness does not mention any 
confession prior to the arrival of the Chaukidar. 
Gafoor Mian (p. w. 14) said at the trial. 

Ihere was a bulla that Gajo had been murdered. I 
went to his house. Rahman and Mangan were enquir¬ 
ing from Punia why she had-.murdered Gajo. She said 
her honour was affected and she murdered him. The 
Chaukidar had not come at that time. Some 10 or 
15 minutes later the Chaukidar came." 

This witness did not speak to any statement 
subsequent to the arrival of the Chaukidar, who 
in the First Information Report stated that this 
witness was present when he, the Chaukidar, 
questioned the accused. Neither p. w. 15 nor 
P. w. 16 gave evidence at the committal procee¬ 
dings. They repeated a somewhat parrot-like 
statement that the appellant confessed to the 
murder about 10 minutes before the Chaukidar 
came. Both of them are contradicted by the 
Chaukidar’s statement to the committing Magis. 
trate that he took them with him to the house. 

[13] In my opinion, the discrepancies and 
contradictions in the above statements are such 
as in the circumstances of this case raise a rea- 
sonable doubt as to whether , any extra-judicial 
confession was made by the appellant prior to 
the arrival of the Chaukidar and as to make it 
more probable than not, as indeed is also in¬ 
herently probable that the alleged confession 
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made in the presence of the Chaukidar was made 
, to him and in answer to his enquiry. That a 
Chaukidar is a Police Officer for the purposes of 
S. 26, Evidence Act, 1872, was decided by a 
Divisional Bench of this Court in [Emperor v. 
Mt. Jagia] 17 Pat. 369. 4 It is impossible for this 
purpose to distinguish between the meaning of 
the words “Police Officer” when used in the two 
Ss. 25 and 26, Evidence Act, and that decision, 
with which I should say I respectfully agree, is 
j therefore binding upon me. It follows that no 
evidence could be given of the alleged confession 
made to the Chaukidar. For the purposes of our 
decision therefore, no question of any confession 
arises. 

[14] We are left with the evidence as to the 
appellant’s blood-stained sari, as to the .the blood¬ 
stained khanti found in her room, as to her 
having unlocked the door of the room and as to 
the attempt to wash out the blood stains on the 
Osara. The blood-stains on the appellant’s sari 
appear to me as consistent with her innocence 
as with her guilt. Having regard to the quantity 
of blood on the floor of the osara, one would 
have expected her sari to be soaked in blood, if 
she had really taken an active part in the crime. 
The khanti no doubt belonged to her but I do not 
think that the finding of this weapon in her 
room nor the fact of her having unlocked the 
door nor the apparent attempt to wash out the 
blood stains on the osara lead in the cir¬ 
cumstances of thi3 case to any strong inference 
that she was the person who killed the deceased. 
In the F. I. .it. we find mention of the fact 
that her sister’s husband had come to the 
village on the night in question and was 
not found there the next day. This man 
Khusroo Gope, was not arrested until a month 
later and it is a reasonable inference that he had 
absconded.in the interval. It is reasonably clear 
that the deceased was killed in the early morn¬ 
ing of 17-11-1944, since his stomach and bladder 
were found empty. There is little doubt that the 
weapon which caused his death was the blood 
stained iron khanti which inflicted the terrible 
wound on his leg, which broke both bones and 
smashed his tibia to pieces and no doubt ruptur¬ 
ed the main artery in the leg. It is at least 
doubtful if his assailant intended to cause his 
death. It is certainly doubtful if the appellant, a 
woman, could have weilded the khanti*with suffi¬ 
cient strength to cause such injuries. The num¬ 
ber of injuries on the deceased’s body seem to 
indicate a number of assailants, but there is no 
sufficient evidence that the appellant was one of 
them. The fact that there was no sign of injury 
on her person is a strong indication in her 

4. (’38) 25 A. I. R. 1938 Pat. 308 (311) : 17 Pat. 369~1 
174 I. C. 524. 


favour. The blood stains in her sari may well 
have been caused quite innocently at a later stage. 
That some quarrel took place on or near the 
deceased’s verandah that early morning is clear 
and it is reasonably clear that the appellant 
must know what happened, but, there is certainly 
a reasonable doubt that she either committed or 
abetted the act which caused Gajo’s death. There 
may have been a planned attack upon Gajo.orhe 
may have been killed by the appellant or by 
some third person or persons following an 
attempt by him upon her modesty which she 
resisted. It is all surmise and the evidence will 
not, therefore, sustain a conviction, either of 
murder or the abetment of murder or of any 
lesser offence. The appellant cannot be placed 
upon the horns of the dilemma, ‘disclose what 
you know and perhaps incriminate yourself to 
some degree or else you illegally omit to give 
information.’ She cannot therefore be convicted 
of any offence. 

I would allow the appeal, quash the convic¬ 
tion and order the acquittal and immediate dis¬ 
charge of the appellant. 

Meredith J. —I agree. In my judgment, it 
has not been established that there was any con¬ 
fession other than that to the Chaukidar which 
was inadmissible. Without the confession the 
evidence is entirely insufficient to sustain a con¬ 
viction. 

[15] Le3t, however, these observations should 
wrongly convey the impression that the acquittal 
is on technical grounds, I would like to add 
that even had the confession been admissible I 
would still consider the appellant entitled to 
acquittal. I do not believe in this confession. 
No adequate motive has been established on the 
part of the woman. It is the prosecution case 
that there had been for years an intrigue bet¬ 
ween the appellant and the deceased, and the 
motive for the crime was merely that the 
deceased wished to convert the illicit connection 
into marriage. That is no motive. Alternatively 
it was suggested by the prosecution that there 
might have been no illicit connection and the 
deceased might have been pestering the appellant 
for it, and she might have committed the crime 
to save her honour. But the man was certainly 
killed not in the appellant’s room, but while 
sleeping in the verandah of his own room, 
probably in the early hour3 of the morning. 

[16] More important still, the crime was not 
a woman’s crime. The appellant seems to be a 
middle aged woman, by no means robust- The 
nature of the injuries suggests that the deceased 
must have been attacked by a powerful and 
muscular man. It is very difficult to believe that 
an injury smashing to pieces the leg bone 3 
could have been inflicted either by the appellant 
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or by her son, a boy of 14 or 15. The very 
numerous abrasions on the body of the deceased 
and marks on the throat also suggest a voilent 
struggle, continued for some time. Yet it is not 
suggested by the prosecution that the appellant 
or her son had any injuries whatever on their 
persons. 

[17] The confession seems to me wholly 
unnatural. Even if we assume that the woman 
might be willing to confess her own guilt, why 
should she go out of her way to implicate her 
only surviving son, a young boy ? The whole 
thing suggests to my mind that if the woman 
did make the statement alleged it must have 
been as a result of heavy pressure from some 
source unknown, compelling her to implicate 
her own young son and screen the real offender. 
We have here a dark and mysterious crime; a 
strange killing which the prosecution evidence 
wholly fails to explain. I have been through the 
police diaries, and must say that the investiga¬ 
tion seems to me to have been regrettably per¬ 
functory. Assuming that the woman made some 
sort of confession to the police, no attempt at 
all seems to have been made to verify it. It 
does not seem that the woman was ever asked to 
explain in detail if she committed the crime, 
how exactly she and her son managed to com¬ 
mit it, nor does she seem to have been asked to 
name her associates, if any, or to state the 
immediate cause of her conduct. 

[18] The impression left on my mind after a 
careful perusal of every scrap of material avail¬ 
able in the case is that the prosecution story as 
presented does not in the least represent what 
really happened. 

d.s./d.h. Appeal allowed . 

A. I. R. (34) 1947 Patna 152 [C. N. 07] 

Meredith and Bennett JJ. 

Emperor v. Remis Christian . 

Death Ref. No. 37 and Cri. App. No. 634 of 1945, 
De’don 22-1-1946, from order of Judicial Commissioner 
of Chota Nagpur, Ranchi, D/- 29-9-1945. 

(a) Evidence Act (1872), S. 27 — Accused point¬ 
ing out place where axe with which deceased was 
killed was kept and producing it — Statement by 
accused after discovery of axe that deceased was 
killed with that axe is inadmissible. 

Under S. 27, a statement by tbe accused is admissi¬ 
ble only if it can be shown that the discovery of a faot 
had been made in consequence of that statement. A 
statement made after discovery would bo inadmissible. 
Where the accused pointed out the place where the axe 
with which the deceased had been killed was kept and 
produced the axe from that place a statement made by 
the accused after the production of the axo that the 
deceased had been killed with that axe is inadmissible 
in evidence : (’41) 28 A. I. R. 1941 Mad. 306, Rel. on. 

v [Para 12] 

(b) Evidence Act (1872), S. 27 —S. 27 is a proviso 
to S. 24 and controls it. 

Section 27 is a proviso to S.24, and controls it. If,there¬ 
fore, a confession comes within the purview of S. 27, 


A. I. R. 

it is admissible in evidence even if it is hit by S. 24, a3 
liaviDg been induced by ill-treatment at the hands of the 
police : (’46) 33 A. I. R. 1946 Pat. 210, Bel. on; Case 
law discussed. [Para 17] 

(c) Penal Code (1860), S. 302 — Circumstantial 
evidence — Accused was held guilty of murder on 
circumstantial evidence—But sentence of transpor¬ 
tation for life was held sufficient — Aboriginals not 
to be judged by same standard as civilised people 
—Cr. P. C. (1898), S. 367. 

The accused who was an aboriginal aged 21 years was 
charged with murder of his wife. The case against the 
accused was purely circumstantial and rested on the 
evidence that he went to fetch his wife to a village 
where she was staying with her parents, that he left 
tbe village with his wife and was seen going with her 
and carrying a balua near the spot in the jungle where 
the dead body of his wife was subsequently found with 
the head almost severed from tbe trunk by some sharp 
edged weapon; that he never did anything to trace his 
wife who did not reach home with him; that he could 
point out where the weapon (axe) was with which the 
woman had been killed and that subsequently he did 
point out that weapon which was found blood-stained : 

Held that (1) the evidence established beyond any 
reasonable doubt that the accused must have been the 
murderer of his wife. [Para 24] 

(2) the accused being an aboriginal could not be 
judged by the standards applicable to more civilized 
races. The aboriginals were liable to sudden accessions 
of rage when they were not perhaps entirely responsible 
for their actions. Apart from that there was a hiatus 
in the case, the reason for the murder being unknown 
and the absence of grave provocation not being certain. 
In these circumstances the sentence of transportation for 
life would meet the ends of justice. [Para 25] 

(Per Bennett J .)—Even if the evidence of the state¬ 
ment leading to the discovery of the axe were excluded 
there could be no reasonable doubt as to the guilt of the 
accused. [Para 26] 

Cr. P. C. — 

(’46) Chitaley, S. 367, N. 14. 

Rii Parasnath — for Appellant. 

Advocate-General — for the Crown. 

Meredith J. — This is a reference under 
S. 374, Criminal P. C., made by the learned 
Judicial Commissioner of Chota Nagpur for 
confirmation of the sentence of death passed 
upon Remis Christian whom he has convicted 
under s. 802, Penal Code, for the murder of his 
wife Leoni. There is also an appeal by the con¬ 
demned man which has been heard together 
with the reference. 

[2] On 18 th April 1945, the dead body of a 
young woman was found by some villagers lying 
on a village path running between the jungles of 
Katkahi and Karaku villages within the Chain- 
pur police station of the Gumla sub-division of 
Ranohi. Tbe head of the woman had been 
almost severed from the body by some sharp 
weapon, and was connected only by a piece of 
skin. There was much blood upon the ground at 
the spot. It is the prosecution case that the body 
was that of the appellants wife. The appellant 
is a resident of village Hesag, which is situated 
about four miles to the northwest of the spot 
where the body was found. The woman came 
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from village Tilwari, which is situated about six 
miles to the east of that spot, and the path was 
the path which would be taken by a person 
going from one village to the other. According 
to the prosecution, Leoni had given birth to an 
infant a few months before the occurrence. The 
infant died and the woman became unwell, and 
she, therefore, went to the house of her parents 
at Tilwari. On 12th April the appellant went to 
fetch her, and he started back in the afternoon 
of that day to take her to his home. Evidence 
has been led to show that they went off together 
and were seen together not more than a mile 
from the place of occurrence. When within the 
jungle the appellant for some reason, which the 
prosecution has not attempted to establish, killed 
his wife with a balua (Ex. 2), which he was 
carrying with him. Afterwards he hid the axe in 
a ditch under some leaves, and went on home, 
where he said nothing to any one. On the 
evening of 13th the dead body was discovered by 
the villagers. The Chaukidar (P. w. 1 ) was in- 
formed, and after inspecting the body for him¬ 
self he went to the police station, and lodged 
information at 3 p. m. on 14th. The Sub-Inspec¬ 
tor (p. w. 16) reached the spot at 5 p. m. the 
same day. He made inquiries, and as a result of 
certain information received he suspected that 
the appellant might be concerned in the murder. 
He, therefore, visited Hesag, and searched his 
house. That was on 15th. He took possession of 
a balua and a gamchha (wrapper) which he 
found there. This wrapper was subsequently 
sent for chemical examination, but no blood was 
found thereon. The balua was not sent as the 
Sub-Inspector saw no traces of blood. After this, 
the Sub-Inspector arrested Remis, and Remis, 
according to the prosecution, then stated to him 
that he would produce the balua with which the 
woman had been killed. He then went with the 
Sub-Inspector to the jungle, and in the presence 
of several witnesses taken by the Sub.Inspector 
he showed a spot 120 yards from where the dead 
body had been found, and he took out from 
under dead leaves in a ditch another balua 
(Ex. 2). This was subsequently sent for chemical 
examination, and human blood, besides some 
human hair, was found thereon. 

[3] On the night of 14th the Sub-Inspector 
had sent the dead body to Gumla for post 
mortem examination. On 15th he met the parents 
of Leoni, who told him that they suspected that 
the woman might be their daughter. He, there¬ 
fore, sent them off to Gumla, where they arrived 
on 16th morning before the post mortem had 
begun, and they identified the woman as their 
daughter both by her appearance and her cloth¬ 
ing. They have given evidence to that effect at 
the trial. 


[4] It will be seen that the case against the 
appellant is purely circumstantial, and rests on 
the evidence that he was the last person seen 
with the deceased during her life, was seen going 
with her and carrying a balua near the spot, 
that he never did anything to take any steps to 
trace his wife who certainly did not reach home 
with him, and finally that he confessed that he 
could point out where the weapon was with 
which the woman had been killed, and subse¬ 
quently did point out that weapon. 

[5] The appellant’s defence was that he knew 
nothing about the matter. He had been falsely 
implicated at the instance of Silvanus Prachar 
(p. w. 5), because he bad resiled from the Chris¬ 
tian faith. There is a Christian mission at 
village Chechali not far from where the dead 
body "was found, and to this Silvanus was at¬ 
tached. Beyond this the appellant put forward 
no positive case. He did not definitely assert 
that his wife was alive, or that the dead body 
could not be hers. What he did say when ques¬ 
tioned by the learned Judge was: 

“I did not kill. Having renounced Christianity I 
became separate. Hence Silvanus and others impli¬ 
cated me in the case. They brought balua and kept it. 
They did not give it to me.” 

I suspect that the last sentence is a mistake for 
“I did not give it to them,” as otherwise it 
appears meaningless. 

[6] The first question for examination is 
whether it was established beyond doubt that 
the dead body was that of Leoni, wife of the 
appellant. In my opinion, there can be no 
doubt upon that point. Both the .parents in 
evidence definitely stated that they recognized 
the body. The father is Pinas Uraon (p. w. 7 ), 
and he says he identified his daughter. The cloth 
was about the same, the manner of wearing was 
also the same when he saw the corpse as when 

the girl left. His wife is P. w. 8, and she says: 

“We saw the corpse and identified it as that of the 
daughter. She was dressed just as she left. She wore a 
jhula, a chadar and Sari.” 

Unfortunately the clothing found upon the 
body has not been preserved, nor was it sent 
for chemical examination to ascertain whether 
it was blood-stained. Despite the fact, however, 
that the clothing was not produced for identifi¬ 
cation by the witnesses in Court, I consider 
there can be no reason at all for not accepting 
the evidence of the parents. Certainly the 
appellant’s wife seems to have disappeared, and 
there is ample evidence that she had been near 
the spot where the body was found, not long 
before the finding of the body. I consider there 
is no doubt upon the point of identification. 

[7] The next question is whether the woman 
was murdered. A suggestion has been made 
that the injury to the neck might have been 
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post mortem. This is based upon a statement of 
the doctor, who was examined before the com¬ 
mitting Magistrate but unfortunately was not 
examined before the Sessions Court, to the effect 
that owing to decomposition he could not be sure 
of the cause of death, and whether the injury on 
the neck was ante-mortem or post mortem 
injury can be confidently rejected. The post 
mortem report discloses that the heart was empty. 
The evidence of the Sub-Inspector and other 
witnesses is that there was a large quantity of 
blood upon the ground at the spot. Both these 
circumstances are quite inconsistent with the 
theory of post mortem injury. It does not need a 
medical expert to say that if the woman had died 
before her head was cut off the heart would not 
have emptied itself. Moreover, the doctor did 
say that no other injury was found upon the 
person nor did he find any indication of any dis¬ 
ease. It is true that the girl’s mother said she 
was suffering from a swelling of the body and 
limbs, but that is not a thing likely to have caused 
sudden death. Apart from that, the whole theory 
is fantastic to my mind. Had the girl died from 
some other cause there could have been no possi¬ 
ble reason why any one would have wanted to 
cut her head off, and leave the body lying where 
it was found. It has been suggested that it 
might be a case of human sacrifice, a thing which, 
though it is very rare, does sometimes still occur 
in the aboriginal tracts of Chota Nagpur. There 
is, however, nothing to support this theory, and 
it is inconsistent with the theory that the injuries 
were post mortem , because sacrifice would not 
be made by cutting off the head of a dead body. 
In my opinion, despite the failure to examine the 
doctor at the trial, there can be no doubt that the 
woman -was murdered. 

[8] The remaining question is whether it has 
been established that it was the appellant who 
murdered her. The theory that some one might 
have murdered the woman for the sake of robbery 
must be rejected, because the evidence is that 
silver ear-rings were found in the ears; nor is the 
woman likely to have had much in her possession 
worth stealing. I consider that the theory of 
murder for the sake of robbery must certainly 
be rejected. , 

[9] Before I proceed to deal with the evidence, 
I should like to say a word about the appellant’s 
defence. It seems to be quite without substance. 
There is nothing in the evidence of Silvanus 
Prachar to suggest that he has any animus 
against Remis. On the contrary, this witness 
stated in cross-examination: 

“It is a fact that when he was arrested Remis was 
beaten .... The Sub-Inspector Saklu Bharat and Juel 
Christian beat the accused. Even a lathi was used.” 

If Silvanus had been instrumental in getting a 


false charge brought against Remis on concocted 
evidence he would have been the last person to 
make a statement like this. On the other hand, 
there is no evidence on the record to suggest that 
Remis has ceased to be a Christian. On the con¬ 
trary, the only witness questioned on the point, 
Dasain Uraon (P. W. 14) said in cross-examination: 
“It is not a fact that Remis has given up 
Christianity, and does not attend our church. He 
does.” 

[10] A point of law has been raised by Mr. Rai 
Parasnath, who has argued the appellant’s case 
with great ability. He has urged that the state¬ 
ments of the appellant with regard to the 
production of the axe were not admissible under 
S. 27, Evidence Act. These statements were 
actually taken from the Sub-Inspector in the 

following form. He said: 

“I recovered from his house a gamchha and a balua. 
He said ‘I shall give you the balua with which the 
woman has been killed. Come with me’. He took us— 
myself, Silvanus Prachar, Hazari Sahu, Jamadar 
Singh of Kathhi, Dasain Mahto—to the juDgle near the 
place where the corpse was found. He removed from a 
ditch, after removing the leaves, a balua. This is the 
balua with which the woman has been killed,” he said, 
“I found blood marks on the balua and some hairs 
stioking near the sharp edge.” 

[11] Mr. Parasnath has cited, “In re Singam- 
pilli Yerranna” A. I, R. 1941 Mad 306, 1 in which 
it was observed: 

“Under S. 27 cases where a discovery is made in con¬ 
sequence of information given and a disclosure by an 
accused accompanying a statement must be distinguished. 
Where an accused makes a statement to a police officer 
describing the murder and the part played by the 
other acoused and almost simultaneously produces ear¬ 
rings identified as those worn by the deceased, the 
discovery of the ear-rings cannot be said to have been 
made in consequence of the information given by the 
accused, and, therefore, the statement is inadmissible in 
evidence under S. 27”. 

[12] The proposition of law here laid down 
is, if I may say so, quite obviously correot. The 
statement is only admissible under S. 27, if it 
can be shown that the discovery had been made 
in consequence of that statement. The ruling 
applies to the second statement which has been 
recorded as having been made after removing 
the balua from under the leaves. Quite dearly 
for the reasons given that statement ought not 
to have been admitted. The error, however, is 
immaterial if the first statement is admissible, 
because the second statement does not add any¬ 
thing to the first. The important question, 
therefore, is whether the first statement: “I shall 
give you the balua with which the woman has 
been killed. Come with me” was rightly admit¬ 
ted. Here the point that arises is whether by 
reason of the statement of Silvanus that the 
appellant was beaten this statement must be ex- 
cl uded under S, 24, Evidence Act; whether in 

M’41) 28 A. I. R. 1941 Mad. 306 (308):193 I. 0. 465, 
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fact s. 27 is subject to s. 24, or, on the contrary, 
S. 24 is subject to S. 27. 

[l3] In the first place, I should say that there 
cannot have been any severe beating of the 
man, and I am inclined to think that Silvanus 
was trying to help him. The reason is that 
Remis was produced before the Magistrate on 
■17th April, only two days after the Sub.Inspector 
had arrested him. The Magistrate has recorded 
in his order-sheet “The accused does not com¬ 
plain of any ill-treatment at the hands of the 
police.” On the following day, the 18th, the accused 
was produced before another Magistrate with a 
view to having his confession recorded. He did 
not confess, but there also he made no complaint 
of any ill-treatment. Certainly, on the 18th, he 
could not be under police influence. He was not 
prepared to do what it is alleged the police had 
been trying to make him do. Therefore, if he 
had really had any complaint on the score of 
ill-treatment he would, I think, certainly have 
made it. If he had really received any severe 
beating, there must have been bruises on his 
body which he could and no doubt would have 
shown to the Magistrate. I am of opinion 
in such circumstances that if there was any 
beating it must have been very little. We will 
assume, however, that there was some sort of 
compulsion which would bring in the operation 
of s. 24. It seems to be well settled that s. 27 is 
to be regarded as a proviso not only to S. 26 but 
also to ss. 24 and 25. There has been recently a 
direct decision of a Bench of this Court upon 
this very point. I refer to [Mathura v. Emperor] 
24 pat. 671. 2 In this case Manohar Lall and 
Das JJ. held that S. 27, Evidence Act, 1872, 
controls Ss. 24, 25 and 26 thereof. If, therefore, 
a confession comes within the purview of s. 27 , 
it is admissible in evidence even if it is hit by 
S. 24 of the Act. Ordinarily, this decision would 
be binding upon us, but to some extent it must 
be regarded as obiter , since the confession in 
question was held inadmissible upon a different 
ground. Reference has, however, been made in 
that decision to a number of previous cases in 
which the same view has been taken. These in¬ 
clude two Full Bench decisions of the Allahabad 
High Court and two Calcutta decisions. In 
[Queen-Empress v. Babu Lai] 6 all. 509 3 the 
Full Bench, Mahmood, J. dissenting, held that 
S. 27, Evidence Act, is a proviso not only to S. 26 
but also to S. 25. Oldfied, J. in tho course of his 
judgment, said : 

“ Had the proviso been intended to be a proviso to 
S- 26 only, it would not have been put in the form of 
a separate seotion, but as part of S. 26. ” 

_tl4] The other Allahabad case is [E mperor 

2 • (’46) 33 A. I. R. 1946 Pat. 210 (212):24 Pat. 671. 

3 - C84) 6 All. 509 (511) (F.B.). 


v. Misri] 31 ALL. 592. 4 That was a case bearing 
directly upon S. 24, as it was found as a fact 
that the police officer had made a promise to 
the accused prior to her pointing out the orna¬ 
ments to the effect that if she produced the 
ornaments she would be let off. The learned 
Judges said: 

“ Learned counsel who appeared for the accused 
wished us to limit the force of S. 27 and to read it as 
qualifying only S. 26 and not Ss. 24 and 25. We see no 
ground for such limitation, and we hold that that sec¬ 
tion is a qualifying section to the three sections which 
immediately precede it.” 

[15] In [Amiruddin Ahmed v. Emperor] 45 
Cal. 557 5 a similar observation was made. The 

learned Judge who delivered the judgment 
said: 

“If (sic, however,) the question does arise, in that 
case I am of opinion that S. 27 qualifies not only 
Ss. 26 and 25, but also S. 24. All three sections lay 

down general rules excluding confessions. 

. . . . . In S. 27 follows an exception. The reason for 
making or providing this exception applies alike to 
each of the three preceding general rules. If the excep¬ 
tion had been intended to apply only to S. 26 or only 
to Ss. 26 and 25 we should have expected to find this 
intention expressly stated or to find the exception 
embodied in those two sections or in S. 26 alone.” 

[16] In [Durlav Namasudra v. Emperor] 36 
c. w. n. 373 6 Rankin, C. J. as he then was, a 
Judge to whose opinion the greatest weight must 
be attached, said: 

“As my learned brother has pointed out, it has been 
decided by the highest authority that S. 27 is not a 
mere proviso to S. 26 but cuts down the operation of 
Ss. 24 and 25 as well.” 

Mr. Parasnath relies upon the well-known 
Privy Council case in [Pakala Narayana Swami 
v. Emperor] 18 Pat. 234. 7 In that case, however, 
the point under consideration was quite a diffe¬ 
rent one, and though Lord Atkin in the course 
of his judgment made the observation that 
S. 27 seems to be intended to be a proviso to 
S. 26 he was not really dealing with the point 
in question, and certainly there was no decision 
upon that point. 

[17] I am of opinion that it must now be 
taken as settled, unless and until the Privy 
Council decides to the contrary, that S. 27 should 
be read as a proviso to S. 24, and controls it. 
Therefore, the fact that Remis may have been 
threatened or beaten does not prevent the appli¬ 
cation of s. 27. 

[18] As the evidence stands, the discovery was 
most certainly made in consequence of the 
s tatement. Mr. Parasn ath suggests that the evi- 

4. (’09) 31 All. 592 (598): 3 I.C. 975 (F.B.). " 

5. (’18) 5 A.I.R. 1918 Cal. 88 (92): 45 Cal. 557 : 44 

OmI* 

6. (’32) 19 A.I.R. 1932 Cal. 297 (300): 59 Cal. 1040 : 
138 I.C. 116 : 36 C.W.N. 373. 

7 . (’39) 26 A. I. R. 1939 P. C. 47 (52): 18 Pat. 234: 
I.L.R. (1939) Ear P. C. 123 : 1941 Rang. L. R. 789a : 

66 I.A. 66 : 180 I.C. 1 (P.C.). 
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dence bas been deliberately presented in that 
particular form so as to secure the admissibility 
of the statement and actually the axe was not 
recovered in consequence of the statement. I 
cannot accept that contention. There is one 
thing which, to my mind, apart from the absence 
of evidence to support it, must rule it out. The 
Sub-Inspector had already recovered one axe 
from the appellant’s house, and he would 
naturally suppose, unless and until something 
appeared to the contrary, that this was the 
weapon used. It could only have been a state¬ 
ment made by the appellant that led him to look 
for a second axe which turned out to be the 
blood-stained weapon. I think, therefore, it is 
clear that this is a case where the statement has 
been properly admitted. 

[19] This evidence as to the appellant’s state¬ 
ment coupled with the evidence as to the 
recovery of the axe is a very strong circum¬ 
stance pointing towards the appellant’s guilt. 
Mr. Parasnath points out that one of the witnes¬ 
ses who were taken to the spot and whose 
signature appears on the production list, namely, 
Kamil Minz (p. w. 15) said : 

”In my presence the accused did not bring any balua. 
I did not go with the accused or the Sub-Inspector. 
There is no other Kamil Minz in my village." 

This witness was simply tendered by the 
prosecution. His signature appears clearly on the 
production list, and is similar to the signature 


walked ahead. She did not come with me.’ Then my 
fears were confirmed." 

[21] The girl’s mother (P. W. 8) said: 

"The girl’s name was Leoni. The accused is my son- 
in-law. The girl went away with him on Thursday about 
4 or 5 months ago to bis house. It was some time in 
the afternoon when they left. The son-in-law had a 
a balua with him. On Sunday morning we beard that 
a girl had been found murdered in the Karaku jungle. 
We went to Remis’s house at Hesag to see it the girl 
was not there. The girl was not in the husband’s house. 
We asked him about it. He replied "I do not know, 
and she did not come with me." 

She added in cross-examination that they had 
seen the pair up to the boundary of the village, 
and had gone with them up to a kos. 

[22] Barku Uraon (p. w. ll) testifies that he 
saw the accused and the daughter of Pinus going 
away by the road on a Thursday about four 
months ago. He was outside his village grazing 
cattle. It is true he did not see the father and 
the mother with them, but that might have been 
after the father and mother had returned. 

[23] Dinus Uraon (p. w. 9) said : 

“I know Remis. He was married at Tilwari. I had 
seen his wife. I saw them walking away across a jungle 
Kora-Sarua on Thursday about 4 months ago. it was 
some time before sunset. The woman was going ahead 
followed by the husband. He had a balua . This was 
about one mile to the south of Karaku jungle." 

[24] Taking all this evidence in conjunction 
with the appellant’s production of the blood¬ 
stained balua and the fact which is evident from 
the record that after he must have missed bis wife 


which he affixed to his deposition. It is, there¬ 
fore, impossible to believe his statement. The 
suggestion that the Sub-Inspector by some 
improper means secured his signature on the 
production list does not at all appeal to me, nor 
was this point put to the witness. I think to suit 
his own purposes this witness has made a false 
statement. Besides the evidence of the Sub- 
Inspector with regard to the production of the 
axe, there is also the direct evidence of Hazari 
Sahu (p. \V. 3) who says: 

"He (the appellant) brought out a balua from under 
dried leaves. This is the balua with which the woman 
was killed. It had blood marks and some hairs sticking 
to it." 

Silvanus (p. w. 5) said : “The accused brought 
out a balua from a ditch by the side of the 
pathway, after removing the dried leaves.” I 
think the production of the weapon by the 
appellant has been established. 

[ 20 ] Then with regard to the conduct of the 
appellant the girl’s father (p. w. 7) said: 

He (the appellant) came again on a Thursday. They 
had food. They went away some time after midday. 
May be about 3 P. M. The accused had a balua and a 
gamchna with him. I sent the girl willingly. The girl 

was not keen on going. Wo asked her to go. 

I thought that as my daughter had passed that way 
recently it might be she herself. So I and my wife went 
to Hesag to the house of Remis. Not finding the girl in 
his house, I asked him why. The son-in-law replied 1 


he did nothing to bring the matter to the notice 
of the authorities I consider that it ha3 been 
established beyond any reasonable doubt that the 
appellant must have been the murderer, and he 
had been rightly convicted. 

[25] There remains the question of sentence. 
The appellant is a young man, little more than 
a boy. The learned Judge gives his age as 21. 
He is an aboriginal, and such people cannot bei 
judged entirely by the standards which are 
applicable to more civilized races. Such people 
are liable to sudden accessions of rage, when they 
are not perhaps entirely responsible for their 
actions. Apart from that, there is a hiatus in the 
case. We do not know what the reason was for 
the murder. We cannot be sure that there was 
not grave provocation. In these circumstances I 
am of opinion that it would not be proper to 
impose a death sentence, and that the ends of 
justice can be sufficiently met by imposing the 
lesser penalty. In the result, therefore, I would 
discharge the reference, but I would maintain 
the conviction and dismiss the appeal, merely 
altering the sentence to one of transportation 
for life. 

Bennett J,—I agree. A suggestion was made 
by and on behalf of the accused, Remis Christian 
that because of his renunciation of Christianity 
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the witness Silvanus (p. w. 5) and others had 
deliberately manufactured a false accusation 
against him in this case and that they had 
deliberately buried an axe and foisted it upon 
the accused as being the axe with which the 
crime had been committed. In my opinion there 
is no such basis to that suggestion as would have 
enabled the learned Judicial Commissioner or as 
would enable this Court to reject or to doubt 
the evidence as to the manner in which this 
balua was in fact found. The suggestion rests 
upon no evidence, and as a possibility it appears 
to me to be nothing but a wild surmise. Once 
the evidence that the accused after his arrest 
in connection with the disappearance of his wife 
led the Sub-Inspector and at least two other 
prosecution witnesses, Hazari Sahu (p. W. 3) and 
Silvanus (p. w. 5), to the place where the balua 
was buried and there himself uncovered it and 
handed it over, is believed, there appears to me 
to remain no doubt on the three main issues 
involved in the case. It would be a matter of 
extraordinary coincidence if in those circum¬ 
stances the accused had led the Sub-Inspector 
to this axe, but the corpse had turned out to 
be the body of some person other than his wife. 
That consideration coupled with the positive 
evidence of the parents of the girl as to her 
identity leaves, in my mind, no possible doubt 
that the deceased was in fact the wife of the 
accused. 

[26] Similarly, it would be a matter of great 
coincidence if after the accused had led the Sub- 
Inspector to the balua as he did it had been 
found that the axe which he uncovered had not 
in fact caused the death of the wife of the 
accused. Similarly, having discovered this axe 
in the manner I have referred to, it would be 
an extraordinary coincidence again if it turned 
out that the murderer was not in fact the accused. 
The absence of any explanation whatever by 
the accused as to the discovery of the axe 
coupled with the evidence as to the movements 
of the accused and of his wife on the afternoon 
of the evening of lath April 1945, and the evi¬ 
dence of the extraordinary unsatisfactory state¬ 
ments made by the accused to the deceased’s 
parents when questioned by them on the morning 
of 15th April 1945, as to the whereabouts of his 
wife, point, in my opinion, conclusively and 
beyond any reasonable doubt to the guilt of the 
accused and this even if the evidence of the 
statement leading to the discovery of the balua 
is excluded. In my opinion, therefore, the appel¬ 
lant was rightly convicted. 

[27] For the reasons given by my learned 
brother, I agree that the death sentence should 
not be imposed, and that the ends of justice 
will be met by a sentence of transportation for 


life. I am, therefore, of opinion that the con¬ 
viction should be confirmed, but that the refer¬ 
ence for confirmation of the sentence of death 
should be rejected, the appeal dismissed, and 
the sentence altered to one of transportation 
for life. 

G.N. Sentence reduced. 


A. I. R. (34) 1947 Patna 157 [C. N. 58] 

Meredith and Bennett JJ. 

Hazara Singh and another — Accused _ 

Appellants v. Emperor. 

Cri. Appls. Nos. 438 and 478 of 1945, Decided on 25- 
1-1946, from order of Magistrate, First Class, Dhanbad 
D/- 28-6-1945. 

(a) Penal Code (I860), S. 397 — Charge under 

must refer to either S. 392 or S. 395 to which S. 397* 
has reference —Criminal P. C. (1898), S. 221. ’ 

Section 397 has reference not only to the offence of 
dacoity but also to the offence of robbery. Where it is 
proposed to use S. 397 therefore, either S. 395 or 
S. 392, should be definitely referred to in the charge, so 
that the accused persons may know exactly what they 
have to meet. Section 397 merely provides the minimum 
penalty, it does not prescribe the maximum, and in 
itself would not disclose to the accused person that the 
offence of dacoity is a much more serious offence than 
that of robbery. [P a ra 3] 

(b) Criminal P. C. (1898), S. 256 —Charge framed 
and on same day accused asked whether he wished 
to cross-examine witness — Reasons not recorded 
but in order sheet urgency noted — Held non- 
compliance with S. 256, was only technical. 

After the framing of charge the magistrate did not 
wait until the commencement of the next hearing. He 
asked the question whether the accused wished to cross- 
examine, on the very day he framed the charge but did 
not record his reasons for adopting such a course. In 
the order sheet of that date he however, noted that 
there was urgency as the accused had to be sent to 
another place for another trial. 

Held, that the non-compliance with S. 256, was only 
technical and could not be said to have prejudiced the 
accused. [Para 10 -j 

Criminal P. C. (’46) Chitaley, S. 537, Note 20. 

(c) Criminal P. C. (1898), S. 367 — Identification 
test after 5 months — Accused identified by only 

one witness—Witness not cross-examined—Convic¬ 
tion is not proper. 

It is in general dangerous to rely upon the identifica¬ 
tion by a single witness where the test identification is 
held five months after the occurrence and the identi¬ 
fying witness is not cross-examined and it would not 
be proper to convict the accused only on the strength 
of such identification. [Para 12] 

Criminal P. C. (’46) Chitaley, S. 367, N. 6 pt. 20. 

(d) Penal Code (1860), S. 397 _ Section cannot 
be applied constructively. 

Section 397 cannot be applied constructively and 
relates only to the offender who actually uses the 
weapon himself. Where, therefore, only one of the 
dacoits was armed with a deadly weapon all who took 
part in the dacoity would not be liable to punishment 
under S. 397. [Para 15] 

. G°P a l Prasad and R. J. Bahadur —for Appellants 
m Nos. 438 and 478, respectively. 

Government Pleader —for the Crown. 


158 Patna Hazara Singh v. Emperor (Meredith J.) A. I.R. 


Meredith J.— Criminal appeal No. 438 is by 
Hazara Singh. He is represented by Mr. Gopal 
Prasad. Criminal appeal No. 478 is an appeal 
from jail by Hazara Singh against the same 
conviction and also by Sardara Khan. Mr. Gopal 
Prasad, though briefed only on behalf of Hazara 
Singh, has very kindly put the cases for both 
persons before us. 

[2] Both are Punjabis, and have been con¬ 
victed by Khan Bahadur Mohammad Ozair, a 
learned Magistrate at Manbhum specially em¬ 
powered under the provisions of S. 30, Criminal 
P. C. They have been convicted in connection 
with a very daring dacoity, which took place on 
the night of the 9-9-1944, in the house of Abinash 
Chandra De (P. W. l) at Chirkunda, which is 
situated only 200 yards from the Chirkunda 
police station. Both men have been convicted 
under S. 397, Penal Code, which provides for a 
minimum penalty of seven years’ imprisonment, 
and have been sentenced to seven years’ trans¬ 
portation. The learned Magistrate has not ex¬ 
plained why he imposed a sentence of seven 
years’ transportation rather than seven years’ 
rigorous imprisonment. No doubt, he could 
legally do so under S. 59, Penal Code, but as it 
is well-known and must have been known to him 
that now a-days convicts are no longer trans¬ 
ported to the Andamans, his particular form of 
sentence seems quite without point. 

[3] It appears from the evidence, and the 
judgment of the learned Magistrate, that he had 
actually convicted the appellants for dacoity. 
Nevertheless, he does not refer to S. 395 in the 
charge or in his judgment. It seems necessary 
to draw his attention to the fact that S. 897 has 
reference not only to the offence of dacoity but 
also to the offence of robbery. Where it is pro¬ 
posed to use S. 397, therefore, either S. 395 or 
S. 392 should be definitely referred to in the 
charge, so that the accused persons may know 
exactly what they have to meet. Section 397 
merely provides the minimum penalty, it does 
not prescribe the maximum, and in itself would 
not disclose to the accused person that the offence 
of dacoity is a much more serious offence than 
that of robbery. 

[4] The story of Abinash Chander De is that 
at 2 A. M. he was sitting in his house reading, as 
was his practice, and his wife was sitting with 
him. Suddenly he felt that some one was about, 
and looked up and saw two Punjabis at his door. 
Four others entered the house. He was struck 
with a lathi and threatened with a dagger, and 
made to open his safe. The dacoits removed 
therefrom and took away Rs. 6,300 in cash, and 
ornaments in gold and silver to the value of five 
or six thousand rupees. One of the dacoits was 
armed with a Tommy-gun, and with this he 


pushed Abinash’s wife. As I have said, the police 
station was only 200 yards distant, and a force of 
police constables, known as the “Chirkunda Anti 
Smuggling Force’’ had their barracks only 100 
yards distant, nevertheless the dacoits did not 
make off when Abinash and his wife raised an 
outcry, but proceeded to complete their task. As 
they were making off, however, a number of 
constables arrived from their barracks, who had 
heard the hulla, and they were able to arrest 
one of the dacoits, Prem Singh, who was the 
man who had used the Tommy-gun and was 
found with it in his possession. He was subse¬ 
quently tried and convicted under S. 397. The 
appellants, probably because they had not been 
arrested in time, were placed upon supplemen¬ 
tary trial. At this trial Sardara Khana has been, 
identified by Abinash and by three of the const¬ 
ables (P. Ws. 2, 3 and 7) who had come to the 
spot. Hazara Singh has been identified by Abinash 
alone. It appears also that a test identification 
was held by a Magistrate in the Dhanbad sub¬ 
jail on 23-2-1945, at 5 P. M., the two Punjabis 
being mixed up with fourteen other Punjabis 
similarly dressed, and the witnesses made there 
the same identifications which they made in 
Court. 

[5] There was practically no defence. The 
appellants had nothing to say except that they 
did not commit the offence. Sardara Khan went 
undefended throughout, and merely put a few 
questions to one witness. Hazara Singh was 
defended in the later stages of the trial, but 
owing to the course adopted by the learned' 
Magistrate in regard to which a grievance has 
been made by Mr. Gopal Prasad there was no 
cross-examination of Abinash by Hazara. 

[6] With regard to the last-mentioned point, 
the facts are as follows. The case was transfer¬ 
red to Mr. Ozair for trial on 19-5-1945, and he 
summoned the prosecution witnesses for 18th and 
19th of June. On ISth he examined JP. Ws. 1,2, 8 and 
4, and No. 6 was tendered. The accused persons 
who were then undefended, did not want to cross- 
examine the witnesses except in the case of one 
questioned by Sardara, and the witnesses were dis¬ 
charged. Next day, the 19th, P. ws. 6, 7 and 8 were 
examined. A charge was framed under S. 397, 
and the accused who were still undefended, de- 
dined to cross-examine all the prosecution wit¬ 
nesses after charge. Prosecution witnesses 6, 7 
and 8 were, therefore, also discharged. The 
Magistrate noted in the order sheet that two 
witnesses remained to be examined and they 
must be produced on 26th of June as the 
accused persons had to be despatched to Cal¬ 
cutta to stand their trial in another case. 

[7] The 26th of June had been dedared a 
holiday, but as a witness had come from Cal- 
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cutta and the Tommy-gun had been obtained 
with difficulty, the Magistrate held his Court. 
At that stage a petition was filed on behalf of 
Hazara Singh that he was now defended by a 
lawyer, and wished that the witnesses who had 
been discharged without cross-examination should 
be resummoned to be cross-examined. The 
Magistrate remarked that he had given full 
opportunity to both the accused to examine the 
witnesses, and to grant time to resummon the 
discharged witnesses would mean delay. The 
machine gun had been obtained with great 
difficulty. He observed: 

It is incumbent on the magistrate to resummon 
witnesses for cross-examination, unless he considers 
that such prayer is made for the purpose of vexation, 
delay or defeating the ends of justice. It was open to 
the associates of accused Hazara Singh to get him de¬ 
fended in the early stages of the trial. I am definitely 
of opinion, for the reasons mentioned above, that to¬ 
day’s application on behalf of Hazara Singh to resummon 
the witnesses is meant to delay the proceeding and is 
for the purpose of vexation and defeating the ends of 
justice, and I, therefore, reject it.” 

[8] Mr. Gopai Prasad argues that there has been 
failure to comply both with the provisions of 
S. 256 and s. 257, Criminal P. C. Secondly, he 
argues that the Magistrate was not justified in 
rejecting the application on the ground that it 
was vexatious and intended to defeat the ends 
of justice, and that the result has been that he 
has convicted Hazara upon the evidence of a 

single witness, and that witness has not been 
cross-examined. 

[9] The material provisions of s. 256 are that 
the accused shall be required to state at the 
commencement of the next; hearing after the 
framing of the charge, or if the Magistrate for 
reasons to be recorded in writing so thinks fit 
forthwith, whether he wishes to t cross-examine 
any, and,.if so, which, of the witnesses for the 
prosecution whose evidence has been taken, and 

if he says he does so wish,:the witnesses named 
by him shall be recalled. 

[10] In the present case the learned Magis¬ 
trate did not wait until the commencement of 
the next hearing. He asked the question whe- 
ther the accused wished to cross-examine, on 
the very day he framed the charge. If he wished 
to adopt this course he should have recorded 
his reasons in writing, in accordance with the 
Section. He did not do so directly, and, there- 
fore, there is at least a technical failure to comply 
with the provisions of s. 256 . But he did note in 
the order-sheet that day that the accused persons 
had to be despatched to Calcutta for another 
trial, that is to say, that there was urgency, and 

consequently the non-compliance with s. 256 

, technical * The Magistrate should un. 
aoubtedly have been-more careful to state that 

m was asking the question forthwith for that 


reason. What he did has certainly not prejudic¬ 
ed in any way Sardara Khan, because, as I have 
said Sardara remained undefended all along, 
and never at any time appears to have asked 
for a further opportunity to cross-examine the 
witnesses. Section 257 provides that if the accus¬ 
ed, after he has entered upon his defence, applies 
to the Magistrate to issue any process for com. 
pelling the attendance of any witness for the 
purpose of examination or cross-examination, or 
the production of any document or other thing, 
the Magistrate shall issue such process, unless 
he considers that such application should be re¬ 
fused on the ground that it is made for the pur¬ 
pose of vexation or delay or for defeating the 
ends of justice. Such ground shall be recorded 
by him in writing. There is a proviso that, when 
the accused has cross-examined, or had the 
opportunity of cross-examining any witness after 
the charge is framed, the attendance of such 
witness shall not be compelled under this section, 
unless the Magistrate is satisfied that it is neces¬ 
sary for the purpose of justice. 

[11] Here it may be said that the learned 
Magistrate has technically complied with the 
provisions of the section, because he has stated 
his reasons in writing, and he has said that the 
application was vexatious and intended to defeat 
the ends of justice. Moreover, technically, the 
accused though undefended had had a previous 
opportunity for cross-examination, and had de¬ 
clined it, What the Magistrate did, however, 
was, in my opinion, certainly not prudent, and 
I consider on the facts of the case he should not 
have adopted the view which he has expressed. 
Un the contrary, it would have been more pro- 

coming under 

the proviso where he could be satisfied that the 
recall of the witnesses was necessary for the 
purposes of justice. I can find nothing in the 
case upon which the Magistrate could properly 
hold that the application was vexatious and in- 
tended to defeat justice. The learned Magistrate 
says that Hazara’s associates could have arrang. 
ed to defend him earlier. How, it may be asked, 
id he know that Hazara had any associates, 
unless indeed he was prejudging his case ? The 
result of what the Magistrate did was that 
Hazara has been convicted upon the identifi¬ 
cation of a single witness, and that witness was 

never subjected to cross-examination. Certainly 

m my view, the Magistrate did not exercise his 
discretion wisely. 

[12] The conviction of Hazara has been based, 
as I have just said, on the evidence of a single 
witness, and quite apart from the lack of cross 
examination, I consider that the conviction upon 
that evidence is not justified. Abinash in his first 
information stated that all the dacoits were 
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wearing galpattas ; that is to say, large portions 
of their faces were admittedly hidden. The test 
identification was not held until more than five 
months after the occurrence. The light at best 
must have been dim. It has been frequently laid 
down by this Court that it is in general dangerous 
to rely upon identification by a single witness in 
circumstances such as these. In my opinion, the 
appeal of Hazara Singh must be allowed, and 
he must be acquitted. 

[13] I turn now to Sardara Khan’s case. This 
man has certainly no grievance in regard to the 
Magistrate’s procedure. As I have mentioned, he 
never applied for any recall of the witnesses, and 
he never engaged a lawyer at any time who 
could cross-examine for him. In his case there is 
identification by four witnesses. The Magistrate 
has also used against him evidence to the effect 
that Sardara took the police after his arrest to 
the Jodhpur Military Camp of the American 
Army, and pointed that place out as the place 
from which the Tommy-gun had been stolen. If 
the Magistrate meant to admit this evidence 
under s. 27, Evidence Act, he was not justified, 
because nothing was recovered as a result of the 
statement. The evidence would have been 
material if any evidence had been led to show 
that the Tommy-gun recovered from the posses, 
sion of Prem Singh had in fact come from that 
Military Camp; but there was no such evidence. 
The link was missing which alone could have 
rendered the evidence relevant against Sardara 
Khan. The Magistrate was, therefore, in any 

event unjustified in taking this evidence into 
consideration against this appellant. 

[141 The evidence of identification is, however 
in my opinion, sufficient to place Sardara Khan’s 
complicity beyond reasonable doubt. Mr. Gopal 
Prasad has urged that there was an opportunity 
for the witnesses to see Sardara Khan before 
the identification was held. There is no evidence 
on the record from which anything of the sort 
could be inferred, and the Magistrate who held 
the test identification has given evidence that 
everything was done fairly, and collusion was 

t n i P r ,ble , M % G0pal Prasad also P° ints °ut 

that Abmash s wife should have been examined, 
and suggests that that was not done because of 
a discrepancy between her statement and 

ffiav p a r| Sh Ti a3 t0 r bat particular Part Sardara had 
Played The contradiction, however, was not an 

SK2 ,° ne ' haviD S re gard to the confusion 
that must have prevailed and the lapse of time, 

nd it was stated that the woman was ill and 

could not come to Court. The failure to examine 

the woman, therefore, cannot, in my opinion be 

Regarded as detracting from the evidence of the 

" C0Utfc and did 30 at the test idenES 
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Their number, to my mind, precludes the possi¬ 
bility of error or coincidence. There was no 
reason why they should have tried to identify 
the man falsely and I think, therefore, the 
Magistrate was justified in holding that he was 
one of the dacoits. / 

[15] The Magistrate, however, was not jusfci. 
fied in convicting him under S. 397. He has done 
so constructivelyN on the ground that Prem 
Singh used a deadly weapon, and, therefore, all 
who took part in the dacoity would be liable to 
punishment under s. 397. This view is not 
correct. It is now well settled in all the High 
Courts in India that s. 397 cannot be applied 
constructively, and relates only to the offender 
who actually uses the weapon himself. At one 
time a contrary view was taken in the Allahabad 
High Court, but that Court has since come in 
line with the other High Courts. The learned 
Magistrate in view of his remarks may possibly 
have been misled by a sentence in Ratan Lai’s 
Commentaries on the Indian Penal Code. The 
sentence is: Recently it has been held (speaking 
of the Allahabad High Court) that if a gun is used 
at a dacoity by a person or persons unknown, all o1 
the dacoits must be punished with at least seven 
years’ imprisonment.” If the learned Magis. 
trate had taken the trouble to read the 
commentary as a whole, he must have realized 
that this was a misprint. The reference made is 
to [Abdul Salam v. Emperor] 86 Cri. L. Jour. 
617, and what was held in that case was that 
s. 897, Penal Code, does not provide that if a 
gun is used at a dacoity by a person or persons 
unknown, all of the dacoits must be punished 
with at least seven years’ imprisonment. In 
other words, the section does not provide for 
joint liability as S. 149 does. 

[ 16 ] In the circumstances, the conviction of 

Sardara Khan under s. 897 must be altered to a 

conviction under s. 895 of the Code. I would 

maintain, however, that sentence of seven years, 

altering it from a sentence of transportation to 

one of seven years’ rigorous imprisonment, for 

the reasons I have already given. Having regard 

to the nature of the occurrence I do not regard 

a sentence of seven years as in any way too 

severe. On the contrary, it is to my mind in- 

adequate. True, the learned Magistrate had no 

power to impose a sentence of more than seven 

years imprisonment. In view of the allegations 

of the prosecution, therefore, the case should 

never have been sent to this Magistrate for dis. 

posal, but should have been tried by the Court 

of Session; and the Magistrate on receiving it 

suouid, in the oircumstances, have returned it 
pointing this ou t. 

’s6Cr! if J A '6l'7 K ' 1935 A ‘ K 132 < 133 > : 154 I- C 1015: 
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[17] In the result, I would allow the appeal 
of Hazara Singh, set aside his conviction and 
sentence, and acquit him. In the case of Sardara 
Khan, I would alter the conviction to one under 
S. 395, and alter the sentence to seven years’ 
rigorous imprisonment. 

„ ^ 1 consider it desirable that a copy of this 

judgment should be sent to the Provincial Gov¬ 
ernment for information. 

Bennett J.—I agree. 

N.s./d.h. Order accordingly . 

A. I. R. (34) 1947 Patna 161 [G. N. 59] 

Reuben and Beevor JJ. 

Satyabadi Sahu and others — Appellants 
v. bn Jagannath Mahaprabhu — Respondent. 

CiwuftWrnm ^ decided on 9-4-1946 (Cuttack 
Circuit), from order of Sub-Judge, Puri,.D/- 22 - 2 - 1943 . 

• P ™ v i? cia ] Insolvency Act (1920), S. 78 (2) (Pro- 

of SO nron( r0 n°f f H vf bt ~ T S ' 49 P r °vides only one mode 

insolvent r? ~ Judgment-debtor adjudicated 
insolvent — Receiver appointed — Decree-holder 

ls r nr ar nf m f ° f deC ^ ^cepted 

as proof of debt by receiver _ Decree-holder ac¬ 
cepted as scheduled creditor — No schedule con¬ 
templated by S. 33 prepared as proceedings were 
annuHed Certified copy of decree held wfs pToof 
within section—S. 33 held was sufficiently complied 
with and debt was proved within proviso — Pro¬ 
vincial Insolvency Act (1920), Ss. 33 and 49. 

Section 49 provides only one of the modes in which a 
debt may be proved: 25 A. I. R. i 938 Pat. 65, 

. Af ter the adjudication of the judgment-debtor as 
insolvent, a receiver was appointed and, upon some 
formation sent by him, the decree-holder forwarded to 
SS a " d ° f decree under execS atong 

soWe e nt a Smc } ttaS t°he fa! 

were ann e ul r d. PrePated aS th ° MnJ 

ss DAS 

reauiredl th t L 0 f editor baWng tendered the £* as 
fa?lure of tL n *7* C0U d not be P ena lised for the 

it by S. 33?and t0 Perf ° rm the duty im P osed u P°u 
with 8*33 an^Tj! 0 ^’ J here was sufficient oom^Smce 

7 e 8 b lr proved within the 

Sn B. Mohapatra —for Appellants. ^ 

ri S. N. Sen Gupta— for Respondent. 
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toi'in’ 7 2 n 7 -V Ji - Tt° M , ad> 71d:LLE - 19 « ^d. 136: 
™°^ S ? g “ ul ■iLachuamFirm v.Parandhamayya. 

f C 988 Firm £ T '' *5 1938 Pat ’ 65 ^3 

^ rm Bbudermu11 Chandi Prasad v. Firm 

Haji Mahammad Ali-Jagarnath. 

Reuben J.— This appeal by the judgment- 
debtors against an order of the Subordinate 
Judge of Pun, dismissing their application under 
S. 47, Civil P C raises a point of limitation 
under s. 78 ( 2 ), Provincial Insolvency Act 
[21 The decree under execution was obtained 

by the deeree-holder-respondent on 2 - 1 - 1936 . 

Ihe judgment-debtors were adjudged insolvent 
on 19-3-1937. The adjudication was annulled 
on 27 10 1942. The present execution petition 

was filed on 2-12-1942. The Subordinate Judge 

relied upon s. 78 ( 2 ), Provincial Insolvency 

behalf Of Sa ih ,D8 h “ ltation - Ifc contended on 
behalf of the appellants that the section does 

not apply. If it does apply, it j 3 c i ear that the 
execution petition is within time. 

[31 Section 78 ( 2 ) provides that: 

Where an order of adjudication has been annuity 

under this Act, in computing the period of limif »■ 
pr^cnhed for any suit or application for the Execution 

of ■ in „ ^ 

the 

of annulment shall be excluded ” tbie 0lder 

10 ,h " ”«”» r- 

“nothing in this section shall apply to a suit nr nnnii 

rs m*. -.a wtr-a; 

[4] It is not contested that the debt, with 
which we are concerned, is one which was prov 
able under the Act, but it is contended that it 
was not proved within the meaning of this 

after the 5 ® vid ® nce in the case indicates that, 

Sra iwifi ’ “ aeeeiver , Gangadhar 
1 . ^ n ® sa Eo - 1 of the opposite party) 

was appointed and, upon some information sent 
by him the decree-holder forwarded to him a 

with fi a e< left 0Py ° f • hS de ° ree Under execution along 

with a letter, giving particulars of the amount 

due under the decree. The letter and the decree 

StSTAtfiS- - * - -■ 

the insolvents in I. P. No. 8 of 1936.” debt agamst 

The witness deposes that he was satisfied that 
the decree was outstanding and accented iht 

tnM^W° ne0ithe SChGduled creditors ' 
MdinduM his name m the list of creditors No 
schedule, as contemplated by s 33 of Anf 

seems, however, faf have been prepared The 
reason given by the Receiver is that the mo 
ceedings were annulled. Mr. Mohapatra fo/the 
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appellants contends that the tendering of the 
certified copy of the decree along with this letter 
to the Receiver is not proof within the meaning 
of s. 78 for two reasons: (l) that a different 
method of proof has been prescribed under S. 49 
of the Act and (2) that the proof should have 
been tendered to the Court and not to the 
Receiver. 

[5] For his first contention, Mr. Mobapatra 
relies upon A. I. R. 1943 P. c. 98. 1 This was a 
case in which the creditor-decree-holder had 
complied with the provisions of S. 49 and had 
tendered an affidavit stating the necessary parti¬ 
culars of the debt. The name of the creditor was 
initially included in the schedule, but later was 
"suspended” from the schedule on the ground 
that the Receiver alleged that the debt was 
not binding upon him. No decision appears 
to have been come to in the insolvency proceed¬ 
ings as to whether or not the debt was binding. 
Nevertheless, their Lordships held that the 
tendering of the proof in the mode prescribed by 
the statute was proof for the purposes of s 78 ( 2 ). 
In other words, their Lordships held that the 
tendering of proof as permitted by s. 49 was 
sufficient proof of the debts without an accept- 
tance of this proof as establishing the existence 
of the debts. There was no occasion in this case 
to consider whether other methods of proving 
the debt were open to the creditor. 

[6] The same point was considered in 57 Mad. 
767 2 which is referred to with approval by their 
Lordships of the Judicial Committee in the case 
just cited. In that case also the creditor had 
tendered proof in accordance with the provisions 
of S. 49. Sir Owen Beasley C. J. stated: 

“Some assistance upon this point is to be got from 
the English Bankruptcy Act and the rules whioh are 
set out in the second schedule of that Act. Rule 23 
deals with the admission or rejection of proofs and the 
Trustee has to examine every proof and may admit or 
reject it in whole or in part or require further evidence 
in support of it. Rules 24, 25 and 28 also speak of 
proofs.’* 

and concluded that a person who has lodged a 
proof has proved the debt within the meaning 
of the Insolvency Act. In this case also, it may 
be noted, there was no order of the Court ac¬ 
cepting the proof filed as establishing the exis¬ 
tence of the debt. A. I. R. 1940 ALL. 494 3 is 
another case to the same effect upon similar 
facts. In none of these cases was it necessary to 
consider whether any mode of proof other than 
that provided under S. 49 is open to the creditor. 
Some observations to the effect that the mode 
of proof permitted by s. 49 is the only one avail¬ 
able to the creditor are to be found in the judg. 
ment of Krishnaswamy Ayyangar J. in A. I. R. 
1940 Mad. 716. 4 The question which arose in 
that case, however, was whether the proof of 
debt necessary for establishing insolvency for 
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the purposes of adjudication is to be regarded 
as proof of debt within the meaning of s. 78. It 
appears to me that the question of proof inten¬ 
ded by S. 78 (2) cannot arise until after the 
adjudication, when the framing of a schedule 
under the provisions of S. 33 is taken up. The 
question so far as this Court is concerned is 
settled by the decision in 19 P. L. T. 364, 5 
which lays down that S. 49 provides only one 
of the modes in which a debt may be proved. 
I would, therefore, hold that the certified copy 
of the decree, which was legally acceptable in 
evidence, was proof within the meaning of this) 
section. 

[7] As regards the second point, I would refer 
to the provisions of S. 33 which provide that: 

“When an order of adjudication has been made 
under this Act, all persons alleging themselves to be 
creditors of the insolvent in respect of debts provable 
under this Act shall tender proof of their respective 
debts by producing evidence of the amount and particu¬ 
lars thereof, and the Court shall, by order ^determine the 
persons who have proved themselves to be creditors of 
the insolvent in respect of such debts, and the amount 
of such debts respectively, and shall frame a schedule of 
such persons and debts.” 

These words lay on the Court the responsibility 
for determining who are the creditors and for 
framing a schedule showing the amount of the 
debts. The record would show that for some 
reason the necessary steps were left to be taken 
by the Receiver. I say this, because the letter 
(exhibit A), with which the certified copy of the 
decree was forwarded, referred to an intimation 
from the Receiver as a result of which the docu¬ 
ment was being sent. The Receiver was merely 
an officer of the Court and, when the proof9 
were tendered to him, it was his duty to have 
placed them before the Court for the necessary 
action. As he tells us in his evidence, this would 
havo been done in the ordinary course if the 
adjudication had not been annulled. The creditor, 
having tendered the proof as required by the 
law, cannot be penalised for the failure of the 
Court to perform the duty imposed upon it by 
S. 33. I would, therefore, hold that there has 
been sufficient compliance with S. 33, and that 
the debt has been proved within the meaning of 
the proviso to s. 78 (2). On the above grounds, 
the appeal fails and is rejected with costs. 

Beeyor J.— I agree. 

v.R. Appeal dismissed. 
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Agarwala and Bennett JJ. 

Puran Singh v. Emperor. 

Cri. Appeals Nos. 471 and 518 of 1945, De’d on 
7-2-1946, from order of Magistrate, First Class, Ranchi, 
D/. 27-6-1945. 

(a) Evidence Act (1872), S. 27 — Object of section 
is to admit evidence relevant to guilt of accused — 
Whole of statement connecting object discovered 


19i7 Pcfran Singh v. E; 

with crime and accused with commission of crime 
is admissible. 

The object of the section is to admit evidence which 
is relevant to the matter under inquiry, namely, the 
guilt of the accused, and not to admit evidence which 
is not relevant to that matter. The discovery of a 
material object is of no relevancy to the question whe¬ 
ther the accused is guilty of the offence charged against 
him unless it is connected with the offence. It is 
therefore, the connection of the thing discovered which 
renders its discovery a relevant fact. It is true that the 
connection between the offence and the thing discovered 
may be established by evidence other than the state¬ 
ment leading tc the discovery, but that does not appear 
to be a reason for excluding proof of the connection bv 
the statement itself. The whole object of S. 27 will be 
frustrated if the statement made by the accused is *o 

rT'W 0 excl “ de . a u n y P act it which connects 
the object discovered with the crime and the accused 

W 1 (p) h n e ° m, ?< S r^ n ° £ . the Crime ' (Paras 5 and 6 ] 
(Pet Bennett J.) —- Apart from S. 27, Evidence Act 

it is always open to the prosecution to prove the fact of 

a discovery and the fact that such discovery was made 

consequent upon information supplied by* a eert a in 

person If the restricted interpretation of S. 27 is lobe 

*j! tt e ° r ■ no P ur Pose would be served 
by S. 27 the provisions of which would be rendered 

largely, if not wholly, nugatory. Section 27 should be 
read so as to make it effective if it can be so read and 
not m any restricted sense : (’37) 24 A I R 1037 
Mad. 618 (P. B.), Bel. on ; C2S) 15 A. I R 1928 P at 
162 and (’28) 15 A. I. R. 1928 P. C. 2 , Ref 

A statement by an accused that a^box Stolen 1 Voni 
the complainant’s house was thrown at a particular place 
which leads to the discovery of that box from that place 
s admissible and affords a firm basis for an inference 

offence “ PreSent atthe comm ission of the 

(b) Evidence Act (1872), S. 27 _ AccufeT II 
stating that stolen box was thrown in latrine 
Accused P actually taking police officer to atrinl 

?JrL n? g ‘ hat he had ‘hrown stolen box mo 
of P ~t?‘ SC ° Very 18 attr ibutable also to statement 

a°dmisTib?ef S ‘ atemen ‘ d —ery is also 

Where accused M informed the police offWr tw 
the stolen box had been thrown into the latrinp toV u 

z asras as** ars,:- ~a 

teMaftsaKasiSss 

the discovery of the box is no les« admicciHo . 

him as the statement of M against M. ' rplra^l ■ 

S. Imam (in No. 513) and R R ' 

No. 471) - for Appellants. * Sahay <m \ 

Gopal Prasad for Govt. Advocate _ for the Crown. ■ 

p] ^ a , rWa , la Jl — The a PPellant Manzoor ! 
Elaht has been convicted of an offence under < 

S 3 . 395 / 397 , Penal Code, and sentenced to seven t 

years rigorous imprisonment and to pay a fine v 

of Rs. 500. The appellant Puran Singh has ken r 

for a^ off t0 a yeaiS ’ rig01 '° U3 im P ris °iment a 
ior an offence under s. 395 

13 ?2 ] iS e a faC T4 are * that , about u - 30 P- on d 

ftan h^r Ld M °^ (P ' W - 2) “the town a 
of Ranchi. Three men alighted from the truck o 


Pctran Singh v. Emperor (Agarwala J .) Patna 163 

commission of crime and entered the Shop, one being armed with a 

> admit evidence which bevoIvei ' »nd another with a dagger. One of 
er inquiry, namely, the tnem saatc ned away from Panna Lai’s hand a 
) admit evidence which sum of Rs. 3000 in currency notes Another of 

•y to h the d que°S whe* ^ re “ 0 / ed the sho P ’ 3 cash b <* containing 
: Offence charged against 3 bare -c er tificates, msurance-policies and money, 
'ith the offence, it is, fchree men then got into the truck which 

f thing discovered Which drove off. On 16 th of December, three days 

iruf the \hiundiscovered Elabi “ ade a Statem “t to Ser- 

e other thaf the stated S f fc . Maj0r Bradshaw (p. w. l) who recorded 
at that does not appear JJ* Another statement was made by Puran 

“object 1 Of s n 27 ec w?n H y gb ' “ d ^ statement3 a number of 

let^the accused £ w^t^e Wh ° * CMnecfci °“ 

•t Of it which connects J th th ‘ s occurrence. On 18th a cash-box in a 
crime and the accused damaged condition was recovered from a trench 

m S. 27 [ EvTdence”A TjTn 1 * cooli <; 3 who had been sent to look for 

:on to prove the fact of beerf idem 6 ^! Bradslia W. This bos has 

ich discovery was made been wentified by Panna Lai as the cash box 

supplied by a certain wmch was removed from his shop. He wao io 

:rTon^ 8 bf ^ r e bo? D ° f th6 key Whi0h fitted the Padl0Ck - 

3h would be rendered TqI Ty, 

. Section 27 should be ln connection with this occurrence eight 

It cun be SO read and P e ^ons were put on trial, of whom six havA 

C. 2 , Ref. ' their Presence at the occurrence. The 

[Paras 13 and 17] con ™«on of the appellant, Manzoor Elahi rests 
bat a box stolen from on his identification by Panna Lai as the man 

basis for an inference P r ^ h6 made to S ^geant Major 

the commission of the ^ ra dshaw, and the discovery of the box bv the 

;. 27 _ Acr, [P H a S ^ r f eant Major m consequence of that statement. 

hrown in latrine L has identified 4 }!' 13 COnCerned > 110 Witness 
lice officer to latrine sf - affirn . J fi ^. bl “’ kls conviction rests on the 

»- srr* M ‘ io " to;tbe 

- police officer that [ 4 ]° S 0 W k reC ° V3l ' ed - 

into the latrine which ™ 0 T J . fai as the identification of Manzoor 

ohee officer to search ^ lahl ™ concerned, it rests solely on the testi 
Ctually taken to the ^ony of Panna Lai Panm TpI’o ca / 63 , 

d made the sta^ment; and his partner (p w 5 ) who n W ‘ 

, , lnfc o the latrine the tho qhnn Q f /w * ^ , 5} who was aIs O in 
ble also to the state- M ® p ,7 fche fcime of fche occurrence, failed to 

r*r M r„, 

an offence under Sergeant m£ Tl’?* S ‘ atement made to 
mtenced to seven which must vi ^ ra , d ? a . W was a eoil fession 
«d to pay a fine view oHh fact considera «ou in 

“> S “gb has been member of the Mn fa ® pT“* Mai ° r was a 
)us imprisonment any confession madVtehiSbyantcc 

»* n-30 p. m. on d°ence W Ac e t “ ° USt ° dy * 6XCluded by s“1. Evt 

K) “n 9 — 

1 "™ ta< * >» TS 
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discovery of a fact. Sergeant Major Bradshaw’s 
evidence is that in consequence of the statement 
which Manzoor Elahi made to him that the 


stolen box was in the latrine trench, he caused 
that trench to be searched and from it recovered 
the box. The extent to which the statement of 
Manzoor Elahi is rendered admissible by S. 27 
has been discussed before us at great length and 
we have been referred to the numerous cases in 
the various High Courts which reveal the extent 
of divergence which exists with regard to the 
construction of this section of the Evidence Act. 
I do not propose to refer to all those cases. They 
have been thoroughly discussed in a Full Bench 
decision of the Madras High Court in 1937 in 
[Athappa Goundan v. Emperor] A. I. R. 1937 
Mad. 618 . 1 The controversy with regard to this 


section has usually turned on whether any part 
of a statement amounting to a direct admission 
of the accused’s guilt is admissible or whether 
only such part of the statement of the accused 
is rendered admissible under S. 27 as leads to 
the discovery of a material object. It must be 
presumed that the object of the section is to 
admit evidence which is relevant to the matter 
under inquiry, namely, the guilt of the accused, 
and not to admit evidence which is not relevant 
to that matter. The discovery of a material 
object is of no relevancy to the question whe¬ 
ther the accused is guilty of the offence charged 
against him unless it is connected with the 
offence. It is, therefore, the connection of the 
thing discovered which renders its discovery a 
relevant fact. It is true that the connection be¬ 
tween the offence and the thing discovered may 
be established by evidence other than the state, 
ment leading to the discovery, but that does not 
appear to be a reason for excluding proof of the 
'connection by the statement itself. The view 
expressed by the learned Chief Justice of Madras 
(at p. 628 of the case which I have just referred) 
sums up the two points of view : 

“The fact deposed to and the faot discovered obvi¬ 
ously must be relevant and the faot or thing dis¬ 
covered can only be relevant if it is conneoted with 
the offence of which the acoused is oharged ; and the 
confession in the seotion is a confession of the offence 
charged and not of anything else. Before the state- 
ment is given in evidence it must be shown that the 
fact discovered is a relevant faot and that the objeot 
is a material object. In cases where the things dis¬ 
covered as a result of the accused’s information are 
proved to be property stolen from a person and the 
subject of the oharge or worn by tho victim of a murder, 
]ust before the murder is committed, the property so 
discovered is directly connected with the crime and 
the fact thereby discovered relevant. It can be made 
relevant by evidence aliunde, and it oan be made rele¬ 
vant by the statement of the accused itself. Suppose 
there is no evidence aliunde, what warrant is there for 
say ing that the part of the statement of the acoused 

1. (’37) 24 A. I. R. 1937 Mad. 618 (628): I.L5*7(1937) 
Mad. 695 : 171 I. C. 245 (F. B.). K ] 


that makes it relevant must be exoluded because it 
amounts to a confession ? Is there any warrant for 
garbling the statement in order to make it innocuous 
to the accused and in the process causing it to be irre¬ 
levant and consequently inadmissible in evidence.” 

[6] In that passage the learned Chief Justice, 
in my view, shows conclusively how the whole 
object of s. 27, Evidence Act is frustrated if 
the statement made by the accused is so cut 
down as to exclude any part of it which connects 
the object discovered with the crime and the 
accused with the commission of the crime. The 
view expressed by the learned Chief Justice ol 
Madras is in accord with the decision of this Court 
in [Lalji Dusadh v. Emperor] 6 Pat. 747. a The 
material facts of that case were that in answer 
to the investigating Police Officer the accused 
stated that he had thrown the weapon with 
which he assaulted the deceased at a certain 
place. The weapon was discovered as the result 
of that disclosure. It was held that the state¬ 
ment consisting of the assertion that the weapon 
had been thrown at a particular place and that 
it was the weapon with which the offence was 
committed, was admissible under S. 27. 

[7] The statement of the accused with which 
we are concerned in the present case is not 
merely a statement that a cash-box had been 
thrown into the latrine-trenoh but that the 
cash-box so thrown was the box which had been 
removed from Panna Lai’s shop by the persons 
who entered it on the night of 13th December. 
A mere statement that some kind of a cash-box 
had been thrown into the latrine would have 
been irrelevant to the only question which arose 
in this case, namely, whether the appellant par¬ 
ticipated in the crime which took place on the 
night of 13th December. It is only if the cash- 
box found as a result of the accused’s statement 
is the box that was removed from the shop, 
that its discovery was at all relevant to the 
question of the appellant’s guilt. The statement 
of the acoused, therefore, that the box thrown 
into the latrine was the stolen box was admis¬ 
sible, and if it be true statement it affords a 
firm basis for an inference that the acoused was 
present at the commission of the offence. The 
truth of this statement is established by the 
evidence of Panna Lai and his son Dayanand 
(p. w. 2) that the box was the one stolen. 
Pranbhu Lai, who was also present that night 
and is a partner of Panna Lai, was unable to 
identify the box when it was produced before 
him. He explains this by saying that he does not 
usually live at Banohi but at Lohardaga and 
that the box was in so damaged a condition that 
he could not be sure that it was the same cash 
box. The evidence of Panna Lai and hi s 9 on 

R* !928 Pat. !62 (!65): 6 Pat. 747: 
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must be accepted, however, especially in view of 

the fact that Panna Lai was in possession of the 

key which fitted the padlock on the box. It is 

true that neither the box nor the padlock was of 

so unique a type that similar boxes and locks 

are not obtainable, but it would be a strange 

coincidence if Panna Lai should have been in 

possession of precisely the kind of box and key 

which someone else had thrown into the latrine 

soon after Panna Lai’s box had been stolen. I 

am satisfied on the evidence that Manzoor 

Elahi was one of the three men who entered the 

shop, although owing to the discrepancy between 

the evidence of Panna Lai and the other two 

witnesses there may be room for doubt as to 

whether he was the man who was armed with a 
revolver. 

[8] The evidence of the three witnesses and 
the fact that the stolen box was recovered in 
consequence of the statement made by Manzoor 
Elahi, do not suffice to establish that there were 
five persons participating in the occurrence at 
Panna Lai’s house on the night in question. The 
witnesses speak only of three men entering the 
shop and of the truck being driven off by a 
fourth man after the three men had left the shop 
and got into the truck. On that evidence, there¬ 
fore, only four persons are proved to have parti¬ 
cipated in the crime. So much of the statement 
of Manzoor Elahi as does not relate to the dis. 
covery of the box not being admissible in evi¬ 
dence, there is no material on the record by 
which the presence of more than four parti, 
cipants in the occurrence has been proved. 

[9] Although it was Manzoor Elahi who infor- 
med Sergeant Major Bradshaw that the stolen 
box had been thrown into the latrine and this 
was the first step in causing the Sergeant Major 
to search the latrine, he was actually taken to 
the latrine by Puran Singh after the latter had 
made the statement that he had thrown the 
stolen box into the latrine-trench. The discovery 
of the box was, therefore, attributable also to the 
statement which, this appellant made to the 
sergeant Major, and that part which led to the 
sergeant Major's discovery of the box is no less 
admissible as against him as the statement by 
Manzoor Elahi is against the latter. 

[ 10 ] The offence disclosed by the evidence to 
which I have referred, however, as I have poin¬ 
ted out, does not prove the presence of more 
than four persons. The charge of dacoity, there- 
tore, has not been proved; but the evidence does 
prove that the offence committed was robbery, 
lhe witnesses say that the man armed with 
revolver threatened them and it was as a result 
of that threat that nothing was done to prevent 
the commission of the crime. The convictions 
must, therefore, be altered into convictions under ' 
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S. 392, Penal Code; but I see no reason for 
i interfering with the sentences which are not 
| excessive in the circumstances of the case. 

Subject to this alteration in the convictions the 
i appeals will be dismissed. 

[n] Bennett J— I agree. I should like to 
add my own reasons and opinion as to the 
extent to which the respective statements of 
the accused are admissible in evidence under 
S. 27, Evidence Act. The material wording of 
that section for this purpose is : 

“Provided that when any fact is deposed to as dis¬ 
covered in consequence of information received .... so 

much of such information.as relates distinctly 

to the fact thereby discovered may be proved.” 

[12] Before a fact may be deposed to, it 
must be relevant, and so much of the informa¬ 
tion as relates distinctly to the fact discovered 
must, therefore, as it seems to me, relate to the 
discovery of a relevant fact. The relevant fact 
here was not that any cash-box was discovered 
in the latrine as a result of the information given 
by the accused, but that the cash-box stolen 
from the house of the complainant had been so 
discovered. This seems to me to be the applica¬ 
tion of the ordinary meaning of the words used 
in s. 27, Evidence Act; and I agree with the 
observations of Horwill J. in the Madras case, 
referred to by my- learned brother, where he 
refers to the judgment of Lort-Williams J. in 
[Kamanandi Kuer v. Mt. Kalawati Kuer] 55 
!• A. 18 d where Lort-Williams J, said: 

If their natural meaning were given to the words of 

onJra l 7 Vi/ am £atisfied the result would be 

S y -i° th ! mten } [on of tfa e Legislature. It would 
be so wide as to render S. 26 practically useless. 

cnn^Zr ft mUCh v ° f the inform ation as is clearly 
connected with, or has reference to the fact thereby 

srX r re d ;hpi admiSSlb J e ^ nder S< 27j ifc is ^ult to 
see wnere the lme can be drawn, 

and as to that part of the judgment of Lort- 
Williams J., Horwill J. said: 

“In other words he was of the opinion that when a 

under S 0 2fi lJd e t P °i{. Ce j” hich WOuld be ‘“admissible 
naer a. 26 leads to the discovery of property the whole 

confessionmay be admissible if the" nJuJl inLpretation 

27 ad °P tad - That is exactly our view. It is 
the attempt to interpret S. 27 in the light of the existing 

English law that has led a great many Courts to give 
by lSe e ; P ords u°sed!” that SeCti ° n Which warranted 

« v T St be > borne in mind that, apart from 
. 27, Evidence Act, it is always open to the 

p —/° p r; ethe fact ° f a dis <»v«y ^ 

the fact that such discovery was made consequent 

Hthe'r “[“"I 7- S . UPPli6d ty a Certain P^°n. 

If the restricted interpretation of s. 27 is to be 
o lowed, therefore, little or no purpose would be 

reud7!n 27 i the , provisicms of which would be 
rendeied largely , if not wholly, nugatory. 

3 i«S“ a mVS P ‘ 2:7 Pat ' 221:55 L A - 
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[14] Applying these observations to the state- 
menfcs leading to the discovery made in this case, 

I am of opinion that the following parts of the 
statement made by Manzoor Elahi are admissi¬ 
ble in evidence : 

“On Wednesday the 13th of December, 1944, at about 

II P. M. we drove to a cloth-shop in the bazar main-road 
and stopped the truck in front of the shop Said^ul pick¬ 
ed up a cash-box .... We went back to the camp. One 
Sikh driver and Prem Lai took the cash-box and papers 
and dropped them into a deep latrine-trench which I 
can show you . . . . ” 


(a) Criminal P. C. (1898), S. 526—“Party interest¬ 
ed” — Y an agent of X giving first information at 
the instance of x — Y made accused— X can apply 
for transfer under S. 526. 

Y t who was in the employment of X lodged a first 
information report before the police at the instance of 
AT. Y was subsequently transposed as an accused. X 
applied for transfer of proceedings under S. 526: 

Held, that X was a “party interested” and an appli¬ 
cation by him was, therefore, maintainable. [Para. 4] 

Cr. P. C.~ 1 

(’46-Cora.), S. 526, N. 3. 


[15] If the restrictive interpretation of s. 27 
were applied to that statement, all that would 
be permitted in evidence would be the fact that 
the appellant Manzoor Elahi had stated that the 
box. and papers had been dropped into a deep 
latrine-trench which he could show to the police, 
but that statement would add nothing to the 
facts which were, in any event, admissible in 
evidence, namely, that the cash-box was, in fact, 
recovered from that deeplatrine-trench, and that 
it was so discovered as a result of information 
given by Manzoor Elahi. 

[1C] Similarly, in regard to the statement made 
by appellant Puran Singh, I think the admissible 
portion of that statement reads as follows: 

“About 18 hours on Wednesday the 13th Decem¬ 
ber, 1944, I . . . . spoke with Havildar Manzoor Elahi 
and I went with him .... to Ranchi. After a little 
time we took the truck to a shop in the main road. . . . 
I remained in the truck .... soon a man came with a 
box which he put into the truck and we drove off back 
to the camp . ... I went into a tent and Havildar 
Manzoor carried the box into the tent and opened the 
box. Manzoor gave me the box which had some papers 
in it and told me to throw it down the latrine. I went to 
the latrine, a short way off and threw it down the hole." 

[17] Again, if the restrictive interpretation of 
s. 27 is to be applied to that statement, all that 
would be admitted is the statement, “I went to 
the latrine, a short way off, and threw the cash- 
box down the hole”, but that statement, again, 
would add nothing to the facts already admissible 
in evidence, namely, that the cash-box was, in 
fact, discovered from the latrine, and was so 
discovered as a consequence of information given 
by Puran Singh. 

Section 27 should be read so as to make it effec¬ 
tive,. if it can be so read and not in any 
restricted sense, and when so read, it seems to 
me, to bear its natural and ordinary meaning. 

. * therefore, agree that the appeals bedis- 1 
missed. 


d.r./d.h. 


Appeals dismissed . 


A. I. R. (34) 1947 Patna 166 [G. N. 61] 

q . p . . Si nha J. 

? lr Rajendranarayan—Petitioner v. D , 
ejaban Mahapatra and others-Opposite Pa, 

V’n- Appln ' No - 4 0[ 1946,Derided on 
1946 (Cuttaok OiromD, for transfer of the ease from 

file of Sub-divisional Magistrate. Kendrapara 


(b) Criminal P. C. (1898), S. 526 — Events liable 
to be misconstrued by interested parties—Transfer 
desirable. 


The ruling principle in transfer of cases always is 
that not only justice should be done, but it should 
appear to have been done, though it may be that justice 
could have been administered as impartially by the 
first Court as by the transferee Court. Where events 
have happened whiok are liable to be misconstrued 
by interested parties, it is better for the administration 
of justice that the case should be heard and decided 
by a Magistrate who should have never heard about 
the contending parties in any other connection. 

Cr. P. C._ [£W 6] 

(’46-Com.), S. 526, N. 5. 

C. 3/. Acharya and K. N. Das—for Petitioner. 

Advocate-General —for the Crown. 

Diwan Bahadur L. Mohanty—ior Accused. 


Order.— This is an application for transfer 
of a criminal case pending before the learned 
Subdivisional Magistrate of Kendrapara. The 
petitioner happens to be the proprietor of 
the Kanika estate. According to the prosecu¬ 
tion case, the three accused persons are alleged 
to have stolen or misappropriated a large sum 
of money from the estate treasury. The accused 
No. 3 at first appeared in the role of the infor¬ 
mant. Later on, after police investigation, he 
has been transposed to the category of an 
accused. The first two opposite parties are said 
to have been in the service of the petitioner a 3 
Potdars, and the opposite party No. 8 was 
employed under the petitioner as the officer in 
charge of the estate treasury. After police in¬ 
vestigation charge sheet was submitted against 
these three persons. The case has not yet pro. 
ceeded to trial. The application on behalf of the 
petitioner is that he is deeply interested in the 
result of this proseoution because it was at his 
instance that the information was lodged with 
the police for prosecution of the culprits, 
whoever they may have been. According to the 
investigation of the police the three accused per. 

sons are said to have been concerned in the 
alleged crime. 

[ 2 ] A number of allegations have been made 
against the Subdivisional Magistrate in whose 
file the case is at present pending. The learned 
Subdivisional Magistrate has submitted his ex. 
planation whioh would oertainly make it out 
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that he has no reasons to have any personal bias 
in the matter one way or the other. He has very 
naturally informed this Court that personally 
he has no objection to the case being transferred 
to any other competent Magistrate. I have 
heard counsel for the parties, including the 
Advocate-General for the Crown and Dewan 
Bahadur Lachmidhar Mahanty for the first two 
opposite parties. The third accused, though 
served with notice of this application for trans¬ 
fer, has not thought fit to appear in this Court. 

[3] In my opinion, considering all the aspects 
of the case, though there is no reason to think 
that the learned Magistrate will not impartially 
try the case, this is a case which should be 
transferred to another Magistrate, preferably at 
Cuttack, so that the trial may be had in a more 
placid atmosphere. 

[4] The learned Advocate-General took a 
preliminary objection to the competency of this 
application for transfer on the ground that the 
petitioner has no locus standi to move this 
application. Ordinarily the complainant or the 
Public Prosecutor or the accused are parties in¬ 
terested in the result of a criminal case. But, as 
already indicated, in this case the first infor¬ 
mant has now come to occupy the position of 
one of the accused. He was an agent of the 
petitioner when he lodged the first information 
before the police. There can be no doubt that 
the information was lodged before the police at 
the instance of the petitioner, though not by 
him personally, but by one of his employees. In 
the special circumstances of this case, in my 
opinion, the petitioner does fulfil the require¬ 
ments of the law inasmuch as he is a “party 
interested . In that view of the matter, I would 
overrule the preliminary objection to the main, 
taxability of the application for transfer. 

[5] I wish to add that this order of transfer 
of the case from the file of the Subdivisionai 
Magistrate of Kendrapara to the file of any 
competent Magistrate, to whom the case may 
be entrusted by the District Magistrate at Cut¬ 
tack, does not in any way involve any imputa. 
tion against the integrity or the impartiality of 
the learned Subdivisionai Magistrate himself. 
The ruling principle in such case always is that 
not only justice should be done, but it should 
appear to have been done, though it may be 
that justice could have been administered as 
impartially at Kendrapara as it will be at 
■Cuttack. But, taking into consideration the 
events which have happened and which are 
liable to be misconstrued by interested par- 
. S| . ^ better for the administration of 
justice that the case should be heard and decid¬ 
ed by a Magistrate who should have never 
heard about the contending parties in any other 


connection. The rule is accordingly made abso¬ 
lute. 

W -N.G. Rule made absolute . 


A. I. R. (34) 1947 Patna 167 [C. N. 62.] 

Agapayala J. 

J anal: Sahti—Petitioner v. Ranchi Muni - 
cipalily—Opposite Party. 

Criminal Pevn. No. 1341 of 1945, Decided on lltk 
December 194-5, against order of Judicial Commissioner, 
Ckota Nagpur, D/- 3-3-1945. 


aim urissa Municipal Act (/ [_VIIJ of 1922), 
S. 228—Notice to repair—Notice calling upon rate¬ 
payer to face well with cement and surround it 
witty platform and coping — Notice is not one to 
repair well within the meaning of S. 228 in absence 
of evidence of damage to pre-existing facing, plat¬ 
form or coping. 

Y here a notice issued to the ratepayer purporting to 
be under S. 228 calls upon him to face the well in°his 
holding with cement and surround it with a pucca plat¬ 
form and coping, it' cannot be construed as a notice to 
repair the well within the meaning of S. 228 in the 
absence of any evidence that the well had been previ- 
oualy faced and the facing had broken or cracked, or a 
pie-existing platform or coping had become damaged or 
destroyed, and the ratepayer cannot be prosecuted for 
failing to comply with it. [Paras 4 and 5] 

L. K. Chaudhury — for Petitioner. 

Ha.i Paras Rath — for Opposite Party. 


Order. — The petitioner who is a rate-payer 
in the Municipality of Ranchi was served with a 
notice purporting to be under ss. 228 and 229, 
Bihar and Orissa Municipal Act, stating that 
the well in his holding was insanitary and call¬ 
ing upon him to do certain things to it, inter 
alia facing it with cement to a depth of 25 feet, 
surrounding it with a pucca platform with a 
drain to lead off the water and with a coping 
three feet high. As he did not comply with the 
terms of this notice he was prosecuted. The 
Magistrate found that he was guilty of commit¬ 
ting an offence punishable under s. 230 ( 2 ), 
lunicipal Act, and sentenced him to pay a fine 
of Rs. 45. He moved the Judicial Commissioner 
to refer the matter to this Court. The Judicial 
Commissioner found that the omission of the 
petitioner to comply with the notice amounted 
to an offence under s. 228 as well as under 

S. 230, Municipal Act, and declined to make the 
reference.. 

[ 2 ] Section 228 empowers the Commissioners 
by notice to require the owner or occupier of 
any land inter alia to cleanse, repair, cover 
re-excavate, fill up or drain off a private well 
which appears to the Commissioners to be in- 
junous to the health or offensive to the neighbour 
hood and provides that the person who fails to' 

a n °tice by the Commissioners 
s a e liable to pay a fine not exceeding ns. 50 
and a further fine not exceeding Ra. 10 for every 
day during which the default ia continued after 
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the expiration of eight days from the date of 
service on him of the notice. Section 229 em¬ 
powers the Commissioners by notice to require 
the owner of a well the water of which is used, 
or likely to be used, for drinking or culinary 
purposes to clean the same from time to time of 
silt, refuse or decaying matter and may also 
require him to protect the same from pollution 
in such manner as to the Commissioners may 
seem fit and to repair the well. If the owner does 
not comply with the notice under S. 229, the 
Commissioners are empowered by s. 230 , to 
require the owner of the well to close it per. 
manently or to fill it up with suitable material. 
A person who fails to comply with an order 
under S. 230, is liable to a fine not exceeding 
Rs. 50. no notice under S. 230, was issued on the 
petitioner calling upon him to close the well or 
to fill it up. There, therefore, can be no convic¬ 
tion in respect of his omission to comply with 
the notice in so far as it was a notice under 
S. 229 of the Act. 

[3] The question remains, however, whether 
the petitioner was liable to be convicted in 
respect of the notice in so far as it purported to 
be a notice under s. 228. What S. 228 empowers 
the Commissioners to do i 3 to require the 
occupier of the land on which the well stands to 
cleanse it, repair it, cover it, re-excavate it, fill 
it up, or drain it off. There was certainly no 
notice to the petitioner that the Commissioners 
required him to cleanse it, cover it, re-excavate 
it, fill it up, or drain it off, and the only ques¬ 
tion is whether the notice can be construed as a 
notice to repair the well. 


[4] There is no evidence, however, that t 
condition of the well was such as to requi 
repairs, nor did the notice call upon the pe 
tioner to do any repairs. What he was call 
upon to do, as I have already stated, was to fa 
the well with cement. If the well had be 
previously faced with cement, and the facii 
had broken or craked, the notice must have be. 
construed as a notice to repair the defects 
the facing. But there is no indication in this ca 
that there was any previous facing, or that 
facing which the petitioner was required to 
was for the purpose of repairing any part of 

structure of the well which had broken 
become disintegrated. 

[5] Further-more, although at first si 
Ss 228 and 229 appear to overlap, there is in 1 
a distinction between the conditions they 
intended to deal with. Section 229 is intended 

t a \ 7 lth , W f 6r whlch * 3 used or likely to 
used for drinking or culinary purposes, and 

Commissioners are empowered to take wl 

steps may be necessary to protect such wa 

from pollution or to repair a well contain; 


such water. By no stretch of the imagination 
can the construction of the coping round the well 
be regarded as a repair of the well unless a pre- 
existing platform or coping had become damaged 
or destroyed. Section 229, however, provides for 
the removal of nuisances caused by wells, tanks 
etc. which, by reason of their insanitary condi. 
tion, have become injurious to health or 
offensive to the neighbourhood. The evidence in 
the case was directed to showing that the water 
in the well in question was used for drinking or 
culinary purposes, clearly indicating that what 
the prosecution had in view was the type of 
action provided for by S. 229, and not the action 
contemplated by s. 228. The prosecution appears 
to have misconceived the position. 

[ 6 ] It may well be that the water of this 
well being used for culinary or drinking purposes, 
the Commissioners were justified in requiring 
the petitioner to protect it from pollution by 
facing it with cement and surrounding it with a 
platform and coping. But in such a case the 
person called upon to do what the notice 
requires him to do cannot be prosecuted for 
failing to comply with the terms of the notice. 
The course that is to be pursued by the Munici¬ 
pality is not by way of prosecution under S. 229, 
but by way of s. 230 , that is to say, to call upon the 
owner of the well to fill it or close it up. The 
rule must, therefore, be made absolute, and the 
conviction set aside. The fine, if paid, will be 
refunded. 


V.B.B. 


Rule made absolute. 


A. I. R. (34) 1947 Patna 168 [C. N. 63.] 
Meredith and Bennett JJ. 

Sunnu Muduli—Appellant v. Emperor . 

Criminal Appeal No. 13 of 1945 (Orissa), Decided o 
26-2-1946, from decision of Addl. Sessions Judee, Kort 
put, Jeypore, D/- 10-7-1945. 

( a 3) P » na '? ode < 1860 )’ s - 300, Exceptions 4 and 
—Applicability—Test—Accused must show that h 
acted solely out of provocation engendered by hea 
of sudden quarrel followed by sudden fight—Case 
where word or gesticulation may be regarded a 
provocative fall more appropriately within excec 
ion 1 - Mere verbal quarrel preceding stab wit 

(1872rS. X 105 tl ° n 4 d0CS n0t aPply ~ Evidence A< 

The proper test of the applicability of Exception 4 c 
b. 300 is whether or not the accused shows, sinoe th 
onus is on him, under S. 105, Evidence Act, that h 
acted solely out of the provocation engendered by th 
heat of a sudden quarrel followed by a sudden fich 
One reason for saying that a man has acted out c 
some motive other than the mutual provocation is tha 

h ? 3 ftk K°- Und ? e advanta 8° of his opponent, an 
‘^‘ 3 w so ob ™ us “ to made an express conditio 
° f ™% E Neption. There may be exceptional caseswker 
a word or a gesticulation may be regarded as, in th 
parUouiar oiroumstances of the case, being so provocs 

‘°, y “ , t0 m “ ka 11 otoar that the accused did, in faci 
act solely and exclusively out of the provocation s 
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engendered. In the nature of things such cases must be 
rare and, in any event, fall more appropriately within 
Exception 1 than Exception 4. The ordinary inference 
where one person picks up a knife and stabs another in 
the stomach merely following an exchange of heated 
words, is that the attacker has acted out of some other 
motive as well as the provocation that may have been 
engendered by the verbal altercation and such circum¬ 
stances would not ordinarily raise the question as to 
the applicability of Exception 4 : 30 A. I. R. 1946 Lah. 

41 ’ D ' SSenL [Paras 10 and 11] 
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(b) Penal Code (1860), S. 300 - Person using 

hnnt 7 J eapon vital part of opponent’s 

body He must be deemed to have knowledge that 
act was likely to cause death. 

Where one person takes up and uses a deadly wea- 
pon, against a vital part of bis opponent’s body, he cannot 
thereafter be heard to say that he did not know that 

All JSSlTtr! 0 imn ? 1D . entl y dangerous that it would in 
11 probabdity result in an injury likely to cause death. 

^ ane ™ a n m ust in those circumstances be deem- 
ave that knowledge : 30 A. I. R. 1946 Lah. 41, 

l l 6n ' n .. [Para 11] 

B. N Chatter‘ji (for Public Prosecutor for Orissa) 
— for the Crown. 7 

Case referred :— 

Lah ' 41 : 221L c - 675 ’ 

Bennett J. — The appellant Sunnu Muduli 
has been convicted by the Additional Sessions 
Judge of Koraput Jeypore under s. 302 , Penal 
U)de and sentenced to transportation for life for 
the murder of one Gulang Sisa on 25 - 3 - 1945 . The 
appellant and all the witnesses are Banda 
Prajas (hill tribesman) who come either from 
the village of Andrahal or its two hamlets at 
Jamuguda and Jigidiguda. Jamuguda, where the 
appellant lived, is one mile from Andrahal, the 

Jigidfguda. deC6aS6d ' ‘ W ° miles from 

[ 2 ] The case for the prosecution was that on 
Sunday evening, 25.3.1945, the deceased Gulang 
, a and Mangala Sisa, son of Guru Sisa 

f‘ a W ^ 0) uT 6 a Salap tree on the outskirts 

frni n l hraha i and dl ' £ ank Salap there - 14 appears 
om the evidence of the Doctor (p. \v. 3 ) that 

Salap , a an extremely intoxicating liquor. Man. 

gala Sisa, son of Guru Sisa then went,away, and 

the deceased, thereafter, towards the evening went 

m the direction of Jamuguda. On the way he met 

his wife s brother, another Mangala Sisa, son of 

Buda Sisa, and together they both came to 

Jamuguda to the house of yet a third Mangala 

Swa (p. w. 8 ) son of Sonia Sisa. The deceased 

requested Mangala Sisa son of Sonia Sisa to let 

him have a she-pig on share system and, with 

the latter’s agreement, he went to get a she-pig 

and was proceeding back towards Andrahal 

Sin S I® appel !? nt ' B y this 4i “e it was 
nightfall, and the appellant questioned his right 

to take a pig away from the village at night. 

dhe deceased resented the appellant’s inter. 

lerence and they quarrelled. Each gave the other 


one or more slaps and then they struggled 
and fell to the ground. One Guru Muduli 

and Man S ala Sisa (p. w. 9) son of 
.buda bisa came up and separated them. The 

appellant went off to his house and Guru Muduli 
and Mangala Sisa son of Buda Sisa took the 
deceased with them to a jack tree on the road to 
Andrahal, about 50 yards from the house of 
Lachmi Muduli. Some time later, a cry was 
heard from the deceased from the direction of 
Lachmi Muduli’s house to the effect that he had 
been stabbed by the appellant. Mangala Sisa son 
of Guru Sisa (P. w. 10) heard the deceased cry 
and went to him. He found the deceased lying 
m front of Lachmi Muduli’s house with a bleed, 
ing wound in his stomach, from which the in¬ 
testines were emerging. The appellant was not 
there and the deceased told him that the appel- 
ant had stabbed him with a knife, because, as 
he appel ant had said, he was drinking salap 
from his tree. Mangala Sisa son of Sonai Sisa 
then went along to the road and called to the 
deceased s father (p. w. 7) who came to the scene 
of occurrence with his wife. The deceased told 

ttlafc 11 was the a PP e U a nt who had 
stabbed him with a knife accusing him of having 

drunk salap from his tree. The deceased was not 

removed from the spot, and in the mornin* a 

panchayat was held at which the deceased told 

t e ,, p “ 1 !‘ s that i4 was the appellant who had 
stabbed him. 

[3] The first information was lodged by the 
deceased s father at 11.30 A. M. on 27.3.1945 l n 

that information p. w. 7 repeated what his son 
had told him, but he did not say anything about 
the previous incident in regard to the she-pig. 
Instead, he said that the deceased had told him 
tkataft ® r ha ™8 tak0 n salap with Mangala Sisa 

„°° f < ? uru Slsa - he ha d gone to chew tobacco 
at the house of another uncle, Mangala Sisa of 

amuguda but, after chewing tobacco there 

and while he was returning, the appellant called 

him and asked him why he had drunk salap 

from his tree. The deceased said, he denied 

having done so, and, that, on this, Sunnu 

Muduli, the appellant, taking hold of the knife 

sta bbed him in the stomach and fled 
away. The Sub-Inspector proceeded to the spot 
where he arrived in the afternoon of 28 th of 
March. He found the dead body still lying in 
front of Lachmi Muduli’s house with a gaping 
wound in the stomach and intestines bulging out 
He found that the appellant was not in his house 

^Jieidil 1 , Df0rmati0 l n reC0 ived he arrested him 

Muduh at 5 a p\ ° USe ° f his unc,e ’ Lacb “i 
searched Sh/; ^ 011 29 - 3 - 1945 . After arrest, he 
earched the body of the appellant and, in the 

“° f arch ’ the a PPelIant produced a knife 
from his loin. The appellant was taken to the 
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police station, and on 2-4-1945, he was sent to a 
Magistrate to have his confessions recorded. The 
Magistrate (p. \v. l) cautioned him and sent him 
to the sub-jail. The appellant was again pro¬ 
duced before the Magistrate on 3-4-1945, and 
again cautioned, and as he still wanted to make 
a confession, the Magistrate duly recorded it. In 
that confession the appellant stated : 

“On the night of 25-3-45 the deceased Gulanga Sisa 
was taking away the pig of Mangala Sisa. I saw it and 
asked who it is that is come to take away the pig of 
Mangla Sisa at night. The deceased GulaDga Sisa got 
angry and said “Have you become great that you are 
giving order.” Saying this he struck me with a stick. 
Being struck I fell down. After I fell down he kicked 
me. I cried out and Guru Muduli came and said that 
it was not good to quarrel and took away the deceased 
Gulanga. Thereafter I came home and was sharpening 
my knife to cut bamboos. At that time I saw tho 
deceased Gulanga coming from my back. Fearing that 
he would kill me I got up and stabbed him with my 
knife in his belly. Having received the stroke he fell 
down. Out of fear I fled to the jungle and concealed 
myself. On Wednesday I went from the jungle to the 
house of my uncle Lachmi Muduli at Jigidiguda. The 
police arrested me in that village. I had told Lachmi 
Muduli that I had stabbed the deceased.” 


[4] In the course of his examination by the 
committing Magistrate, the appellant stated : 

“About 1£ months ago the deceased Gulanga Sisa 
came to my house on Sunday night and was taking 
away a female pig of Mangala Sisa. At that time I saw 
and asked him as to why he was taking away the pig 
at night. Gulanga Sisa got angry with me and struck 
me with stick near the house of Mangala Sisa. At 
that time Guru Sisa came and separated us. I went 
away to my house. Gulanga Sisa was drunk. I went 
home and was sharpening my knife to cut bamboos. 
Exhibit II is my knife. At that time became to my back. 
Seeing him come I became afraid that he would kill me 
and stabbed Gulanga Sisa at his belly with Exhibit II. 
Having been struck he fell down. As he fell down I 
fled away to the jungle to conceal myself. Thereafter 
on Wednesday I went to the house of P. W. 9 Lachmi 
Muduli at Jigidiguda, He kept me at his house for the 
purpose of making me over to police custody. I informed 
} * W. 9 about having stabbed Gulanga. While he came 
from my back I saw a knife in the hand of Gulanga. 
As he was armed with knife I became afraid that he 
would kill me, I have nothing else to say.” 

[5] Tho appellant was again examined by the 
learned Additional Sessions Judge, and he made 
the following statements: 

“The deceased attacked me. He was'guilty and I am 
not guilty. Exhibit II is my knife. I gave it to the Sub- 
inspector. I confessed before the Magistrate out of fear 
of the deceased’s relations. I had been to the house of 
Lachmi Muduli, but I did not tell him that I stabbed the 
deceased. I did not stab the deceased in fact. He had 
come to Mangala Sisa’s house to tako pig by force. I 
obstructed. Thereupon the deceased slapped me. We 

quarrelled. Guru Muduli separated us. I went to my 

bouse and Guru Muduli took the deceased away. Some- 
time after the deceased came from behind and caught 
hold of my neck and we struggled. I had my knife with me 
and I cannot say if my knife struck against.his stomaoh 
or bow he received his injury. I have no onraity with 
the P We. 7, 8, 10, 14, 15 and 16. I have enmity 

Z*™ 12 (Lachmi Chaikin). It is at his instance 
that all the people speak against me because I am help¬ 


less and orphan. My enmity startr with him from the 
pig incident. He sides with the deceased. I got the in¬ 
juries on my body in course of my struggle with the 
deceased in front of Lachmi Muduli’s house, as I fell 
down on the ground.” 

[6] The injuries referred to which were 
found on the person of the appellant, were de¬ 
scribed by Dr.R.B. Samantrai (p. w. 3) as being 
5 scratches which could not have beee self inflict¬ 
ed and could not have been caused by kicks or 
blows. In his appeal from jail to this Court, 
the appellant ha3 stated : 

“Gulang Sisa and Mangala Sisa the two persons 
came to the village of the petitioner at 9 p. m. on the 
date of occurrence and they were taking away a pig 
from the house of Mangala Sisa of tho village of the 
petitioner. Hearing the noise the petitioner went to the 
said place and asked them not to make noise, on whioh 
the said Gulang Sisa and Mangala Sisa beat the peti¬ 
tioner. When the petitioner was coming to his house 
from that place, the said two persons came running 
and beat the petitioner on the way. The petitioner 
caught hold of Gulanga Sisa and both fell down on the 
ground. When they fell down the said Mangala Sisa 
with the object of killing the petitioner struck him with 
a knife. The knife did not hit the body of the petitioner 
but hit the abdomen of Gulanga Sisa and owing to the 
said injury he let go the petitioner and the petitioner 
went home. Thereafter a report was made to the police 
in respect of the aforesaid matter. The police without 
considering anything arrested the petitioner and sent 
him for trial. The Court on the strength of the false 
evidence of the said Mangala Sisa and others has 
sentenced the petitioner to imprisonment for 20 years.’* 

[7] Now it is clear that there is a large 
measure of agreement between the prosecution 
witnesses and the appellant as to the events on 
the night of 25-3-1945, up to the point where follow¬ 
ing the quarrel between the appellant and the 
deceased over the pig, Guru Muduli (p. w. 11 ) 
and Mangala Sisa son of Guru Sisa had separa¬ 
ted them and had taken the deceased on to a 
jack tree on his road home to Andrahai and they 
all agree that at that time the appellant returned 
to his own house. It is clear that for some 
reason or another, which does not appear in evi¬ 
dence, the deceased returned to the village. 
Some indication of his motive in returning is 
given in deceased’s father’s statement in the First 
Information Report, where he says that his son 
told him that he was coming to get tobacco from 
P. w. s Mangala Sisa son of Sonia Sisa. That 
he did come back is, of course, perfectly clear. 
It would appear from the appellant’s own state¬ 
ments both in his confession, before the Com¬ 
mitting Magistrate and to the learned Additional 
Sessions Judgo that sometime had elapsed, 
bocauso in all tbo three statements ho says that 
he wont home, that sometime elapsed and that 
be had been sharpening his knife to cut bamboos. 
P. w. 8, Mangala Sisa son of Sonia Sisa, after 
describing tho pig incident, said : 

After tho quarrel was over I sit on my pinda. 
oometune after I heard the voice of the deceased crying 
out that he was 3tabbod by the accused.” 
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[8] Whatever may have been the purpose for 
which the deceased returned, it seems clear that 
he did not do so in order to quarrel with the 
appellant. It appears that he was unarmed, no 
knife or other weapon was found near his body, 
and it is significant that in his confession to the 
Magistrate the appellant made no allegation 
that the deceased was armed. It is true that for 
the first time before the committing Magistrate, 
and even then, it would appear to some extent 
by way of after.thought, the appellant stated 
that he had seen a knife in the hand of the 
deceased and_ he became afraid that he would 
kill him. It is significant that in his statement 
to the learned Additional Sessions Judge, the 
appellant omitted any reference whatever to the 
deceased having been armed with any weapon, 
and so far as it goes, in his petition from jail 
the appellant says that it was Mangala Sisa who 
had a knife and who stabbed the deceased by 
mistake. Moreover, if the deceased had been 
returning to quarrel with the appellant, one 
would have expected him to go towards the ap¬ 
pellant s house and to have encountered him 
there. In fact, the place of occurrence was in 
front of Lachmi Muduli’s house, 42 feet away 
from ohe appellant’s house and on the direct 
route which the deceased whould have taken 
going to and from Mangala Sisa’s house from 
and to Andrabal. The fact that the incident 
occurred here seems to me quite inconsistent 
with any/intention on the part of the deceased 
to return to Jamaguda for the purpose of quar¬ 
relling with the appellant. 

[9] So far as the prosecution witnesses are 
concerned, they state that they heard the cry 

* b ® deceased saying that he had been 
stabbed by the appellant. But p. w. 7 the father 

o the deceased, stated that his son told him that 

i f m ® tkat he w as going to Mangala 
Sisa s house and that the accused met him on 

T y j and , Stabbed bim with the knife saying 
that he drank his (accused’s) salap;” and P. w. 8 

ZfZ ZT'a* account of what the deceased 

the drinkmg of salap, it is much more likely 
that the altercation should have taken place 

!I!nL a ,"!, blow than concurrently therewith, 
and I think that we must allow in favour of the 

appellant that there was prior to the stabbing of 

the deceased by the appellant a verbal quarrel. 

U°J A mere verbal quarrel preceding a stab 
with a knife would not, ordinarily, raise the ques¬ 
tion, in my mind, as to the applicability of the 
Exception 4 to s. 300, Penal Code. But our atten- 
iron has been directed to a recent decision of the 
fugh Court afc Lahore in a. i. b. 1946 Lah. 4 i l 
in which it was apparently decided, firstly, that 
if one person ‘A’ beats 'B' without ’B’ having 
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beaten ‘A’ it may nevertheless be said to have 
1 been a fight, and that it is not necessary that in 
i order that Exception 4 to S. 300 should apply, that 
there should have been blows on each side. A 
word or a gesticulation may be as provocative 
as a blow. And, secondly, that, a person who 
gives another a stab in the stomach, inflicting a 
wound measuring 2i” x l” x 4” cannot be said 
either to have intended to have caused an injury 
sufficient in the ordinary course of nature to 
cause death, or to know that his act was so 
imminently dangerous that it must in all pro¬ 
bability cause death, or would result in injury 
likely to cause death. The facts of that case are 
very similar to the facts of this case, in that 
there the deceased, who bad recently set up a 
lival shop opposite that of the accused, came 
over to his rival’s shop to buy pakoras. A quarrel 
ensued and the accused in that case suddenly 
picked up a knife which was lying handy, and 
stabbed the deceased in the stomach, a wound 
from which he died. It was nevertheless held on 
the grounds I have above stated, that the offence 
of the accused in that case was not murder, but 
only culpable homicide. 

[ J 1] ** “y opinion, the proper test of the 
applicability of Exception 4 to s. 300 , Penal Code 
is, whether or not the accused shows, since the 
onus is on him, under s. 105, Evidence Act, that 
he acted solely out of the provocation engender, 
ed by the heat of a sudden quarrel followed by 
a sudden fight. One reason for saying that a 
man has acted out of some motive other than 
the mutual provocation is that he has taken 
undue advantage of his opponent, and that is so 
obvious that it is made an express condition of 
the exception. In this case I have ffiven the 
benefit of the doubt to the accused that there 
was some verbal quarrel prior to the actual 
infliction of the blow, but there is no sufficient 

ZZZfZw US tbat anythiD g was said in the 
course of that quarrel which excused the act 

of the appellant in immediately stabbing his 

opponent in the stomach. There may be excen- 

mTv he° aSeS a W ° l ' d ° r a gesticulation 
21 b ff arded as - m the particular circum- 
stances of the case, being so provocatory as to 

make it clear that the accused did, in fact act 
solely and excusably out of the provocation so 
engendered. In the nature of things such cases 
must be rare and, in any event, fall, more appro 
priately, within Exception l than Exception 4 to 
S. 300, Penal Code. The ordinary inferenc whe e 
one person picks up a knife and stabs another n 
the stomach merely following an exchange of 

ofsomeTf 1 ' S Z* thG attacker bas acted out 

that Zv Z Z V6 aS Wel1 as the Provocation 

altercation^/ 6 en S 8ndered by the verbal 
alternation. In so far as the first leg of the 
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Lahore decision, above referred to, is concerned, 
therefore, I do not think that the appellant in 
this case is entitled to the benefit of Exception 4 
to s. 300, Penal Code. So far as the second leg of 
that decision is concerned, which is contained in 
the judgment of Teja Singh J. who incident¬ 
ally disagreed with the judgment of his learned 
brother on the question as to whether one blow 
given by one person to another can constitute 
a fight, I am of opinion that where one person 
takes up and uses a deadly weapon against 
a vital part of his opponent’s body, he cannot 
thereafter be heard to say that he did not know 
that his act was so imminently dangerous that 
it would in all probability result in an injury 
likely to cause death. I think that every sane 
man must in those circumstances be deem¬ 
ed to have that knowledge. I do not think, 
'therefore, that in the circumstances of this case 
the second leg of the Lahore decision with which, 
in any case, I respectfully disagree, can avail 
the appellant. 

[12] Having regard to the appellant’s own 
statements, to the dying declaration of the 
deceased and to the other circumstances of the 
case I have no doubt whatever that the learned 
Additional Sessions Judge was perfectly right in 
concluding that it was the appellant who stab¬ 
bed the deceased, and for the reasons I have 
given, I am of opinion that there are no cir¬ 
cumstances sufficient to enable the appellant to 
avail himself of the Exception 4 to s. 300, Penal 
Code. I would, therefore, dismiss the appeal. 

[13] Meredith J.—I agree and I should also 
like to express my dissent from the views of 
law expressed by Mohammad Sharif and Teja 
Singh JJ. in [Hans Raj Singh v. Emperor] 
A. i. r. 1946 Lah. 41. 1 The adoption of these 
views would, in my opinion, be highly dangerous. 
With regard to Exception 4 to s. 300 , Penal Code, 
in my judgment, the very wording of the provi¬ 
sion shows that the word ‘fight* is used to 
convey something more than a verbal quarrel. 

The wording is “in a sudden fight. 

upon a sudden quarrel. ” This obviously means 
more than the words “upon a sudden quarrel” 
would do, if used alone. Nor do I agree that a 
man who uses a knife to stab an unarmed man 
in the abdomen has not taken undue advantage 
or acted in a cruel or unusual manner. In my 

opinion, in such circumstances, he has done 
both. 

[14] With regard to the view of Teja Singh J. 
I would like to observe that a man must be 
presumed to intend the natural and probable 
consequences of his act. A man who inflicts a 
large injury in the abdomen of another, penetrat. 
ing to the bowels, one of the most vital parts 
of the body, cannot, in my judgment, be heard 


to say that he has not done this “ with the inten¬ 
tion of causing such bodily injury as the offender 
knows to be likely to cause the death of the 
person to whom the harm is caused” (S. 300 
secondly) or “with the intention of causing bodily 
injury to any person and the bodily injury 
intended to be inflicted is sufficient in the ordin- 
ary course of nature to cause death” (s. 300, 
thirdly). 

[15] I also would dismiss the appeal. 

v.R. Appeal dismissed . 
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Bikram Mahton v. Emperor . 

Criminal Appeal No. 226 of 1946, De’d on 23-8-1946* 
from decision of Addl. Sessions Judge, Saran, D/- 
6-4-1946. 

(a) Cattle Trespass Act (1871), S. 10 — Proof of 
occupation — Admissibility of kabuliat required to 
be registered under S. 49, Registration Act, but not 
registered to prove possession (Qucere) — Regis¬ 
tration Act (1908), S. 49. 

For the purposes of Cattle Trespass Act, it is suffi¬ 
cient to prove occupation within the meaning of S. 10. 
There is no question of title involved in suoh a case. 
Hence it is arguable that a kabuliat evidencing the 
settlement of land, though not registered according to 
S. 49, Registration Act, is admissible to prove the occu¬ 
pation at the relevant time of the person on whom the 
land was settled. (In view of the oral evidence of the 
settlement, however, this question was not discussed.) 

[Para 8] 

(b) Cattle Trespass Act (1871), S. 10-Person with 
whom land has been settled for purpose of pasture 
is entitled to seize cattle encroaching upon it and 
eating grass and impound them. 

A person with whom a land has been settled for the 
purpose of pasture is to be regarded as the occupier of 
the land within the meaning of S. 10 and the grass 
standing thereon is to be regarded as the produce of the 
land within the meaning of the section, so that, if the 
cattle of others trespass upon the land and eat the 
grass, the occupier i.e.,the person with whom the land is 
settled is entitled to seize them for the purpose of im¬ 
pounding. [Para 9} 

(c) Penal Code (1860), S. 96 — Fatal blow struck 
from behind—Only one person on side of deceased 
while on side of accused seven armed persons — 
Accused cannot plead right of self-defence — Act 
however held fell under exception 4 to S. 300 — 
Penal Code (1860), Ss. 100, 300,304, first part. 

Where the fatal blow wa3 struok from behind and 
on the side of the deoeased there was only his father 
whereas on the side of the aocused who struok the blow 
there were seven armed persons, the aocused cannot 
plead the right of self-defence, even though the 
attack had taken plaoe in the course of a quarrel which 
was not premeditated and at a time when the feelings on 
both sides had been running high. (Act of aocused, 
however held, came within exception 4 to S. 300, 
Penal Code.) [Para 10] 

Lai Narain Sinha and S. P. Sinha 

— for Appellants. 

K, D. De — for the Crown. 

Reuben J, — The appellants Bikram Mahton 
and Siharam Mahton have been convicted under 
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148, Penal Code and the other appellants 

under s. 147, Penal Code, and all the appellants 

have been convicted under s. 24, Cattle Trespass 

Act. In addition, Bikram Mahfcon and Siyaram 

Mahton have been convicted under ss. 302 and 

324, Penal Code, respectively, the former being 

sentenced under S. 302 to transportation for life 

and the latter under s. 324 to rigorous imprison- 

ment for three years. The remaining appellants 

have been sentenced each to rigorous imprison. 

ment for two years under s. 147. No separate 

sentence has been imposed in respect of the 

convictions under the other sections. 

[2] The case arises out of an occurrence which 

took place in village Bhojali, police station 

(jopalganj, at about 5 p. m. on 16th September 

1945. The occurrence is described as follows by 

Nandkumar (p. w. 2 ), father of the deceased 

Kailash, who lost his life in the occurrence, in 

his first information report lodged at the police 

station at about midnight of the 16th-17th 
September : 

T hlTl 6 J et0l '\l° U ' tbe Sub -I“speetor of police, that 

® men ^ l of . a Parti land belonging to 
Narsingh Eai in village Bhojali for grazing cattle at an 

“ who 1 ° f RS '-, 8 - Si ‘“ am Mahto D8 and Jamuna 
, wl ?° are residents of the same village were 

parti b land Wi P ecmi8sion ) grazing cattle in my 

parti land. A little before sunset, my son Kailas and T 

no^m 116 ^ an< l f °? ade , them t0 graze cattle. They did 

cattle In^he eed - Then we be gan to surround the 
ca tie. In the meantime they sent information to the 

village through a boy. Upon this, Bikram Mahton? son 

Parsuram, Siaram Mahton son of Pareuram Mahanth 

Mahto son of Fena Mahto, Jhapsi Mah” son of 

SSStemMttfiSl:- 

ssjh »«■sss 

Iahton dealt a bhala blow on the back of my son 

Z, h f"? he 1 0Wn ’ Jamun a and Sitaram also assaul' 
ted him with, lathis, Siaram Mahto gave me a bhala 

as 

“J- Sub-Inspector, who recorded the 
first information, visited the village the next 
day at 10 a. m. and inspected the spot. Upon 
the parft land, which is claimed by Nandkumar 
to have been settled with him for tbe purposes 
f grazing, he found some marks of grazing. 
He did not find any blood on the alleged place 
of occurrence, and this has been made the 
subject of strong comment in view of the main 
tnjury on the person of Kailash, deceased, which 
was a piercing wound, i| "x£" x chest cavity 
deep, on the left side of the back in the middle 
an injury which pierced both the layers of the 
pleura, the left lung and passed right through 

through the left portion of the heart, finally 
reaching the diaphragm on the Infk 
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explanation for the absence of blood appears 
from the evidence of the Sub-Inspector, who 
found that the spot was a watery one with 

water standing to a depth of 3,” the soil was sandy 

and, in addition to this, there is evidence that 
there was rain after the occurrence. 

[4] The prosecution version of the occurrence 
has been deposed to by Nandkumar himself 

(p. W. 2) and by four other witnesses, Abdus 
battar (p. w. 4), Aliman Mian (p. w. 5 ), Ram 

Narain Rai (p. w. 12 ), and Bhagwat Rai (p. w. 
l^aU of whom are mentioned as witnesses in 
the first information report. We have been taken 
through the evidence of all these witnesses, and 
our attention has been drawn to certain discre¬ 
pancies between the account now given and that 
given at the time of investigation. The first 
discrepancy relates to differing statements re¬ 
garding the number of persons who were sent by 
bitaram and Jamuna to call the others. Avoi¬ 
ding to the first information report, only one 
boy was sent. In the Court of the investigation, 
statements seem to have been made by some of 
0 witnesses that two boys were sent The 

oMv 6 ! 6 : h WeVer ’ a3 giVM in Courfc - »' that 
only one boy was sent. The point does not 

ThfevJ 0 me }° , be of ver y mu ch importance. 
The evidence discloses that the accused persons 

one IVT ^ t0laS at a distance °f about 
one mile from each other. Evidently some doubt 

fco°bot a h f°h Whe 11 er 0ne pera0D could have gone 
to both the villages and informed all these 

persons in time for them to arrive at the cnnf 

before the assault took place. Hence, the sugges 

t on was made that two people were sent Refllv 

of the? 0 * 5?**“ V6ry much > because the no se 

of the squabble on the land would be heard bv 

the parties would hurry up immediately whether 
someone was sent to call them or not Ako 
because these pepole live in different tolas' it 
does not necessarily follow that they would be 
m separate tolas at the time when °“i . 

Pi r a°ce 6; a h nd y 2 * 

reverted to the original statement The next ££ 
refers to the alleged giving 0 f an nr lA r po,nt 

and Sitaram to assault, whereupon BfcJm and 
Siyaram committed to assault. It is urged £ 
this was not mentioned bv Nor^i , 

the police. This tookmerelya 1m’T ^1°™ 
the other witnesses do not seei/to hav* Wh ‘? 

— “”• £.1it 3 
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Sitaram were there from before and the others 
came there subsequently. This is a detail, the 
mentioning of which would obviously depend on 
the manner in which the statement of the witnes¬ 
ses was recorded by the Sub-Inspector, who was 
concerned with investigating the truth of the 
occurrence and who may not have considered it 
necessary to record all the particulars. 

[5] Discrepancies have again been referred to 
between the accounts given by Nandkumar and 
by his different witnesses as the occasion which 
brought them to the place of occurrence; for 
instance,’Aliman, was scraping grass on the field 
of Mahraj Gir, that Hardeo was scraping grass 
in his own field, that Bhagwat was watching his 
field and that Ram Narain was coming from the 
north to see his land. There are discrepancies, it 
is true, but the test sought to be applied is rather 
a test of the memory of the witness than something 
by which the statements of the other witnesses 
can be checked. These details are not such that 
the witness was likely to have first hand know¬ 
ledge about them; they were too petty to have 
been noticed by him at the time, and any attempt 
which he now makes to tell u3 why these wit- 
nesse3 were there are either attempts to satisfy 
the cross-examiner on the points raised by him, 
or an attempt to reproduce from memory state¬ 
ments made by the different witnesses or by 
other persons regarding them. 

[6] The evidence of Abdus Sattar has been 
criticised on the ground that he could not give 
particulars about the land of Ramyad Bai in the 
vicinity of the place of occurrence which he 
claims to have been cultivating on batai at the 
time of the riot. There is no evidence as to the 
length of time for which he has been cultivating 
the land, and his failure to give the particulars 
does not necessarily discredit him. On the other 
hand, the Sessions Judge seems to have been 
particularly struck with this witness and to have 
placed special reliance upon him as an indepen¬ 
dent witness. 

[7] The Sessions Judge has also placed special 
reliance on the next witness, Aliman Mian, re. 
garding whom the only comment is that he says 
he was scraping grass on the field of Bacha Babu 
whereas Nandkumar speaks of him as scraping 
grass in some other field. As I have said above, 
this is not a discrepancy which can discredit this 
witness. [After reviewing the evidence further, 
his Lordship continued.] 

[8] On a consideration of the evidence as a 
whole, I have not the slightest doubt that the 
prosecution account of the occurrence is subs¬ 
tantially true. As regards the alleged settlement 
of the land with Nandkumar, a point of law has 
been raised before us that the kabuliat (exhibit 4 ) 
not being registered should not have been taken 


in evidence. Section 49, Registration Act provides 
that no document required by S. 17 or by any provi. 
sion of the Transfer of Property Act to be regis. 
tered shall be received as evidence of any 
transaction affecting such property, unless it has 
been registered. Here, we are not concerned with 
the question of title at all. For the purposes of the 
Cattle Trespass Act, it is sufficient that Nand. 
kumar should be the occupier of the land within 
the meaning of s. 10, Cattle Trespass Act. It is, 
therefore, arguable that the document was admis¬ 
sible for proving the possession of Nandkumar. 
In view, however, of the oral evidence of the 
settlement given by Ramnarain Rai and Bhag. 
wat Rai, which I consider quite satisfactory 
apart from the Kabuliat , I do not think it neces¬ 
sary to go into this point of law. 

[9] The point next raised is whether, in the 
circumstances of the case, Nandkumar had the 
right to seize the cattle for purposes of impound¬ 
ing. The charge of rioting recites the common 
object of the unlawful assembly to be “to resoue 
cattle lawfully seized by Nandkumar.” Mr. Lai 
Narain Sinha argues that the seizure was not 
lawful and, therefore, the charge of rioting 
breaks down. Section 10 of the Cattle Trespass 
Act provides that the cultivator or occupier of 
any land, or any person who has advanced cash 
for the cultivation of the crop or produce on any 
land, or the vendee or mortgagee of such crop 
or produce or any part thereof, may seize or 
cause to be seized any cattle trespassing on 
such land, and doing damage thereto or to any 
crop or produce thereon. I see no reason why 
Nandkumar, with whom the land had been 
settled for the purpose of pasture, should not be 
regarded as the occupier of the land within the 
meaning of this section, and why the grass 
standing thereon, which was being eaten by the 
cattle, should not be regarded as the produce 
of the land within the meaning of this seotion. 
By eating this grass the cattle was undoubtedly 
causing damage, and Nandkumar was entitled 
to seize the cattle for the purposes of impound¬ 
ing. From the circumstances of the case there 
can be no doubt that all the acoused persons 
shared in the common object mentioned in the 
charge, and the charge of rioting has, in my 
opinion, been amply established. 

[10] The question remains as regards the 
sections under which Bikram Mahton and Siya. 
ram Mahton are, respectively, liable. The evi¬ 
dence of the witnesses is that Siyaram struck 
Nandkumar with a bhala, and this is corroborat¬ 
ed by the nature of the injuries found by the 
doctor on Nandkumar. The conviction under 
S. 824, appears to be justified. As regards Bikram 
Mahton, we ought to take into consideration the 
fact that during the occurrence he himself re- 
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ceived certain injuries and that these injuries 
were received by him before he struck the fatal 
blow. This occurred in the course of a quarrel 
which was certainly not premeditated, and at a 
time when the feelings on both sides must have 
been running high. On his behalf Mr. Pal Narain 
Sinha urged that it should be held that he was 
acting in exercise of the right of private defence. 
In view of the fact that the blow was struck 
from behind and that on the side of Kailash 
there was only his father, Nandkumar, whereas 
on the other there were seven armed persons 
there is no force in this argument. I think, how- 
ever, that the act of Bikram should be held to 
come within exception 4 to S. 300 , Penal Code. 

[11] On the above grounds, I would alter the 
conviction of Bikram to one under s. 304 (First 
part), Penal Code and would reduce the sentence 
to rigorous imprisonment for seven years. Con¬ 
sidering the circumstances in which the occur¬ 
rence took place, I would also, while uoholding 
the convictions under the other sections, reduce 
the sentence of Siyaram to one of two years’ 
rigorous imprisonment and of the other five 
appellants to one year’s rigorous imprisonment. 

Dalziel J. — I agree. 

R,G,D * Convictions altered . 
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Ray J. 

■Dulare Kumar v. Subans Kumar. 

Criminal Ref. No. 16 of 1946, De’d on 17-4-1946 

J^7 * st Addl. Sessions Judge, Monghyr D/- 26th 
and 30th January 1946. y ’ ' 

(a) Criminal P. C. (1898), S. 145 - Proceedings 
under, in respect of different lands — Magistrate’s 
hndmg as to possession also relating to land ad¬ 
mittedly in party s possession-Lands distinguish¬ 
able and evidence of possession easily separable— 
Order only to the extent to which it relates to land 

order SSCSS10n 1S Iable t0 be vacated and not whole 

Although an order under S. 145 which extends tn 
lands outside the proceedings is bad as a whole it can- 
not be laid down as an absolute proposition of law that 
where the lands are distinguishable and the evidence 
of possession adduced in relation to theoris also easilv 
separable they being of different character, the m2 
trate s order with regard to the other lands of which 
possession has been found with the party and which 

will Z £ COm ! wi ‘ hin T the a “ bit of the proceedings 

Will not be sustained. In such a case the magistrate’s 

hnding of possession only with regard to the land of 
which the possession is found to be with the party is 
liable to be vacated and not the order as a whole- 26 
A. I. R. 1939 Pat. 565 and 10 A. I. R. 1923 Pat. *528' 

U . [Para 4] 

Criminal P. C. - (’46-Com.) S. 145, Note 51. 

(^ Criminal P. C. (1898), S. 145 - Magistrate 
ordering attachment of property under S. 146 — l n 

t r ake!^v Se ? m ?? ded and Magistrate ordered to 

in^ ♦ nal ev ! dence and come to some find¬ 
ing as to possession — On remand additional evi. 


3 dence taken but evidence given before remand not 
1 considered — Held finding as to possession after 
j remand could not be accepted as correct. 

In a proceeding under S. 145, Magistrate having 
come to the conclusion that evidence of both parties 
3 was equally balanced ordered attachment of property 
1 under S. 146. Upon revision the matter was sent back 
3 to tbe Magistrate with a direction that, if necessary 
he should allow the parties to adduce further evidence 
• and should try to come to a finding as to which side 
: was m«possession. On remand the Magistrate recorded 
i e ^u3ence adduced by both parties, but while considering 
j the evidence of possession he did not take into con- 

, sideration the evidence of witnesses who had been 
’ examined before the order of remand : 

. that this was a very serious.error and the find¬ 
ing of the Magistrate on remand as to possession could 
not, therefore, be accepted as correct. [Para 5] 

Criminal P. C. — (’46-Com.) S. 145 N. 51. 

(c) Criminal P. C. (1898), S. 145 - Order declar¬ 
ing possession in favour of person who had dis¬ 
claimed interest in disputed properties is bad as a 
whole. 

Where in a proceeding under S. 145 some members 
of one party disclaim any interest in the disputed pro- 

nftw th< i ^strate while declaring possession 
of that party also declares possession in favour of such 

members, the order of the Magistrate as a whole is 

V,t ‘ ated - [Para 6] 

Criminal P. C. _ (-46-Com.) S. 145, N. 50, Pt 2 

(d) Criminal P. C. (1898), S. 145 _ Delivery of 
possession given by civil Court-Duty of Criminal 
Court is to support such delivery. 

It is the duty of the Criminal Court to support the 
delivery of possession given by the civil Court unless 
it is found on evidence that that possession so delivered 

the t n»rt V1 - C0 °l has , been subse 9 «ently disturbed and 
the party in whose favour the possession is declarerl 

contrary to the writ of delivery of possession Tot 

possession after dispossessing the party P w ho obtained 

possession through Court. ’ [Pari 7] 

Criminal P. C. _ ('46-Com.) S. 145, N. 11. 

S. Safdar Imam — for Reference. 

J.N. Banerjee and R. Chaudhury 

Cases referred -against Reference, 

*1 C 23 69 4 S P ,'tb' T w 72 :10 i' L E ' 1923 Pa ‘- 528 : 72 

2 1 ’^ N ,°o n ao l RamkbeIa «'an Thakur. 

( o9) 26 A. I. R. 1939 Pat. 565: 182 I C 54 

Singh v. Hari Chaudhury. 4 ' K ‘ r P al 

Order—The learned Additional Sessions 
Judge of Monghyr has made a reference to this 
Court recommending that the order passed by the 
bub-Divisional Magistrate of Begusarai in a 
proceeding under s. 145, Criminal P. C. is liable 
to be set aside as being contrary to law. 

[ 2 ] The letter of reference contains a very 
careful analysis of the facts that led to the dis 
pute and he has very clearly formulated the points 
on which the order of the Magistrate can be suc¬ 
cessfully challenged. I need do'no more than give 
a very brief outline of the facts of the case in order 

to clearly bring out the points™ dispute. The dis 

puted properties consist of three classes of lands. 

They appertain to 15 gandas proprietory interest 
in tauzi No. 940 in village Fatehpur. They consist 
of 4 bighas 9 kathas 10 dhurs of bakasht land. 
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15 kathas 16 dhurs of ghairmazrua khas lands 
and 3 bighas 13 kathas 14 dhurs of raiyati lands. 
Admittedly the disputed property belonged to 
some members of the 1st party and Dularo, 
who is a member of the 2nd party, from the 
time of their ancestors. It appears that some¬ 
time in 1917 these properties were sold in exe¬ 
cution of a decree in title execution case no. 147 
of 1917 and was purchased by one Achambhit 
Thakur, admittedly a farzidar of Mathura Jha. 
Achambhit executed a deed of release in favour 
of Mathura Jha on 1-7-1926, and by two sale 
deeds dated 20-3-1934 and 6-1-1939, Mathura Jha 
sold them to Dulare. That is how Dulare claims 
the property to be his and also claims to have 
been in possession of himself and before him of 
his vendors since dakhaldehani which is proved 
(ex-SJ in the case. Out of the members of the 
1st party, five people belonged to Dulare’s fami¬ 
ly being descendants of Teka Kumar, and it is 
not clear on record what constituted the interest 
of the other three who were included as mem. 
bers of the 1st party. This proceeding was first 
started on 11-6 1943, and the learned Magistrate 
by his order dropped the proceeding in relation to 
the jot lands and with regard to the rest, he 
expressed an opinion that the evidence on both 
sides was so equally balanced that he could not 
come to any finding and passed an order of 
attachment of the property under S. 146, Crimi¬ 
nal P. C. Against this order, a criminal revision 
was filed in this Court, and the matter was sent 
back to the Magistrate with a direction that if 
necessary, he should allow the parties to adduce 
further evidence and should try to come to a 
finding as to which side is in possession. 

[3] On remand, the learned Magistrate recor- 
ded further evidence adduced by the parties and 
passed an order declaring the members of the 
1st party to be in possession. The 2nd party 
■moved the Additional Sessions Judge for making 
a reference under S. 438, Criminal P. C., and 
accordingly a reference has been made. 


area whether that was included within the pro¬ 
ceedings or not. The whole order is, therefore, 
bad and must be set aside. Reliance is also 
placed upon the case in A. I. R. 1939 rat. 565. 2 
The relevant passage runs as follows : 

“For the reason that the order passed by the learned 
Magistrate does not conform to the proceedings issued 
in the case inasmuch as it extends to lands outside the 
proceedings, I would set aside the order of the learned 
Magistrate.” | 

In view of the facts of the present case, the 
argument takes this form, namely, that the 
tenanted lands having been dropped from the 
proceedings by the Magistrate’s first order, the 
present order declaring possession in respect of 
an area larger than that contained in the pro¬ 
ceedings as they now stand is not in accordance 
with the proceedings, and, therefore, the order 
as a whole should be set aside. I do not quite 
agree with this contention in view of the parti¬ 
cular facts of this case. In the cases cited there 
was hardly anything to distinguish between the 
lands actually in dispute and the excess area in 
respect of which the question of possession was. 
dealt with by the Magistrate. In the present 
case the raiyati lands are of quite different 
character and the evidence as to possession with 
regard to the other lands cannot be said to have 
been confused with the evidence in respect of 
these lands. I am unwilling to accept as an 
absolute proposition of law that where the lands 
are distinguishable and the evidence of possession 
adduced in relation to them are also easily 
separable, they being of a different character, 
the Magistrate’s order with regard to the other 
lands in respect of which possession has been 
found with the party and which has really come 
within the ambits of the proceedings will not be 
sustained. In this view, I would accept the refer¬ 
ence to the extent that the order of the Magis¬ 
trate is in excess of the proceedings in respect of 
the raiyati lands, and his finding of possession' 
with regard to the raiyati lands must be 
vacated. 


[4] The order of reference points out several 
errors of law as vitiating the order of the Magis¬ 
trate. I should deal with those points seriatim. 
The proceedings in relation to the raiyati hold¬ 
ings having been dropped, it was outside the 
jurisdiction of the Magistrate to declare posses¬ 
sion of the 1st party in regard to these lands, 
and it is urged by Mr. Imam, who appears in 
support of this reference that this mistake vitiates 
the order of the Magistrate as a whole. In 
support of his contention he cites the authority 
of 4 p. L. T. 872. 1 In that case the real dispute 
as to possession was with regard to 4 bighas 
while the Magistrate passed orders about the 
possession of 6 bighas, and it was impossible to 
be sure with regard to any of the really contested 


[5] But there are other errors and other 
points of law which vitiate the Magistrate’s order 
with regard to the other two classes of lands 
mentioned above. It has been pointed out in the’ 
matter of reference and has been found to be 
correct on examination of the record that the* 
learned Magistrate in considering the evidence 
of possession has not taken into consideration the 
evidence of the witnesses who had been examin¬ 
ed before the order of remand. It is a very 
serious error. The order of remand did not direct 
him to reject the evidence that was already on 
record. On the contrary, the direction of the 
Court was to come to a finding either on refer¬ 
ence to the evidence already on record or on 
such evidenoe along with suoh further evidence 
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as the parties might be given opportunity to 
adduce and might adduce. In this view, there- 
fore, his finding cannot be accepted as correct. 

[6] The third error pointed out by the 
learned additional Sessions Judge is that 3 out 
of 8 members of the 1st party disclaimed any 
interest in the disputed properties. The learn, 
ed Magistrate, however, in declaring posses, 
sion of the 1st party declares possession in their 
favour too. It is difficult to make out what is 
the basis of this order of his. Dr. Bannerji 
appearing in opposition and representing the 1st 
party wants to justify by saying that these 
people were bataidars of the other members of 
the 1st party. At any rate, that is not before mo. 
It was for them to say so. This no doubt vitiates 
the order as a whole. If the learned Magistrate 
has relied upon the evidence which proceeds to 
prove possession in favour of the people who 
themselves do not claim to be in possession of 
the property, such evidence and the finding 
based upon that evidence is hardly inspiring and 
worthy of credence. 

[7] The next error pointed out is that the 
learned Magistrate has made absolutely no refer, 
ence to the dakhaldehani Ex. S which I have 
already mentioned in favour of Achambit Thakur 
who was the benamdar of Mathura Jha, the 
vendor of Dular. This is a very important piece 
of document bearing directly on the question at 
issue. It is the duty of the criminal Court to 
support the delivery of possession given by the 
civil Court unless it is found on evidence that 
that possession so delivered by the civil Court 
has been subsequently disturbed and the party 
in whose favour the possession is declared con. 
trary to the writ of delivery of possession got 
possession after dispossessing the party who 
obtained possession through Court. The learned 
Magistrate has completely overlooked this as- 
pect of the case, and besides he had committed 
an error of record in referring and relying upon 
certain documents, namely, a decree in Title 
Suit no. 159 of 1928 and places reliance upon a 
passage which has been quoted in the letter of 
reference, namely, “lam not disposed to hold 
that Dakhaldehani was actually served at the 
spot. To me it appears that while Mathura and 
Achambhit had been creating evidence in their 
favour in respect of the suit land, actual posses, 
sion was all along with the defendant (Khanro) 
whose possession was actually found by the 
Criminal Courts once in 1915 and again in 1928”. 
On referring to the records of that case, it is 
clear that the lands referred to in this passage 
are the lands of Mirzapore and not Fatehpur. 
There can be no doubt that the learned Magis! 
trate’s finding has been very highly influenced 
by his misreading of this document. Secondly 
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the Magistrate has also relied upon another 
passage which too has been quoted in the letter 
of reference and the passage reads: “It is curi¬ 
ous that though Khanro Kumar, defendant 1, is 
mentioned as one of the judgment-debtors in 
Ex. 10, his name is not found in the writ of 
Dakhaldehani (Ex. 4)”. Here again the Magis- 
trate cannot be acquitted of a serious mistake 
of record. He has fallen into the same error a 3 
the Munsif himself was from whose judgment he 
gives quotation. I have examined Ex. 4 myself 
which is the same as Ex. s here and in fact it 
does contain the name of Khanro Kumar as one 
of the judgment-debtors. On reading the learned 
Magistrate’s judgment it is clear that but for 
these documents and the passages occurring 
therein he should not have been inclined to de° 
clare the possession in favour of the defendants 
1 st party. As it is found that these references 
are completely wrong and do not refer to the 
property in dispute and he has misread the 
documents referred to therein, his finding can 
never be supported as good law. 

[8] In my view, therefore, the order of the 
Magistrate declaring the 1st party to be in 
possession cannot be supported. I therefore 
accept the reference and set aside the order of 
the learned Magistrate. 

N * s * Reference accepted . 
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Shearer J. 

Ram Prasad Jain—Appellant v. Gopi Ram 
and another — Respondents . 

Appeal No. 323 of 1945, Decided on 9-4-1946, from 
appellate decree of Addl. Sub-Judge, Darbhanga, D/. 
16-12-1944. 

Tort—Nuisance — Removal of—Owner of pro¬ 
perty not in occupation cannot sue for removal of 
nuisance unless it causes actual damage to his pro¬ 
perty. F 

An owner of property who is not himself in occupa- 
tion of it cannot maintain a suit for the removal of a 
nuisance unless the nuisance is such as to have caused 
actual damage to his property as, tor instance, where 
machinery is said to be nuisance and the vibrations 
caused by it have produced cracks in the building of 
the plaintiff, or, if the nuisance is suffered to continue 
the person causing it may acquire by prescription aright 
to continue it: 19 A. I. R. 1932 Mad. 779, Eel on. 

[Para 1] 

Where the plaintiff whose house is in existence for a 
considerable time asserts that the latrine in the recently 
constructed contiguous house of the defendant is a 
nuisance owing to the bad smell offending the nose of 
the tenant m occupation of the house, the case does 
not come within either of the above exceptions and the 
plaintiff cannot maintain a suit for the removal of the 
nuisance: 12 Bom. 634 and 7 A. I. R. 1920 Mad. 808, 
DuUng. [Para u * 

G. P. Das and Shambhu Natli—ior Appellant. 

Kedarnath Varma —for Respondents. 
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Cases referred :— 

1. (’33) 56 Mad. 289:19 A. I. R. 1932 Mad. 779:141 
I. C. 241, Alwar Chetty v. Madras Electric Supply 
Corporation Ltd. 

2. (1875) L. R. 20 Eq. 539 : 44 L. J. Ch. 658, Jones v. 
Chappel. 

3. (’88) 12 Bom. 634, Saved Jafar Saheb v. Kadir 
Rahiman. 

4. (*19) 52 I. C. 921:7 A. I. R. 1920 Mad. 808:42 Mad. 
976, Rama llao v. Martha Sequeria. 

Judgment. — The plaintiff and the defen. 
dant in the suit out of which this second appeal 
arises aro the owners of two contiguous houses 
situated in the town of Samastipur. The house 
of the plaintiff has been in existence for some 
considerable time. The house of the defendant, 
on the other hand, has been constructed recently. 
The plaintiff asserts that a latrine in the house 
of the defendant is a nuisance. The trial Court 
dismissed the suit, but on appeal the learned 
Subordinate Judge issued a mandatory injunc¬ 
tion requiring the defendant either to make 
certain alterations in the latrine or to build 
another latrine in some other part of his pre- 
mises. The learned Subordinate Judge also 
awarded damages to the plaintiff. The plaintiff 
i3 not in occupation of his house, the house 
having been let out to two sets of tenants, one 
of whom occupy the ground-iloor and the other 
of whom occupy the upper-storey. The point 
taken by Mr. G. P. Das, for the appellant, is 
that the plaintiffs have no cause of action. It is 
clear, Mr. G. P. Das says, that assuming that a 
bad smell comes from this latrine, it does not 
offend the noses of the plaintiffs although it may 
offend the noses of their tenants. Mr. G. P. Das 
relies on 56 Mad. 289, 1 in which a number of 
English decisions bearing on the point have been 
iconsidered. An owner of property who is not 
himself in occupation of it cannot maintain a 
suit for the removal of a nuisance unless the 
nuisance is such as to have caused actual 
damage to his property, as, for instance, whore 
machinery is said to be a nuisauce and the 
vibrations caused by it have produced cracks in 
the building of the plaintiff, or, if the nuisance 
is suffered to continue, the person causing it may 
acquire by prescription a right to continue it. 
This case, it is I think clear, does not come 
within either of the exceptions. One of the 
plaintiffs in his evidence said that a tenant of 
his who had been occupying in lower storey had 
had to leave in consequence of the smell coming 
from the privy. This would seem to have been 
untrue as immediately afterwards, he said that 
this tenant was a Brahmin and was an invalid, 
implying, presumably, that that was the reason 
why he had not come to give evidence on his 
behalf. Even, however, if one of the tenants of 
the plaintiff had relinquished his lease, it is 
open to doubt whether that would have’ given 


the plaintiff a cause of action; see the observa¬ 
tion of Jessel, M. R. in (1875) L. R. 20 Eq. 539* at 
p. 543. Mr. K. N. Varma, for the respondents, 
cited the decisions in 12 Bom. 634 3 and 62 I. 0. 
921. 4 These decisions are not, however, in point. 
All that was laid down there was that even 
when latrine has been constructed with the 
sanction of a municipality it may constitute a 
nuisance. The appeal must, in my opinion, be 
allowed, and the suit must be dismissed with 
costs throughout. 

d.h. Appeal allowed . 


A. I. R. (34) 1947 Patna 178 [C . N . 67] 

Manohar Lall Ag. C. J. and Ray J. 

Sri Sri Jyotishwari Kalimata and others 
— Petitioners v. Commr. of Income-tax , Bihar 
and Orissa , Patna—Opposite Party. 

Misc. Judicial Cases Nos. 41, 54, 55, 56, 57, 58 and 
59 of 1944, Decided on 21-8-1916, reference made by 
Income-tax Appellate Tribunal. 

(a) Income-tax Act (1922), S. 41 (1), first proviso 
—Trust in favour of several family deities—Different 
properties dedicated to each deity — Deities should 
be assessed separately. 

Under two trust-deeds executed on the same day, 
different sets of properties were dedicated to different 
family deities, named in the deed. Tbe deeds stated 
that tho balance out of the income after meeting the 
exponses shall be held by the trustee for the use and 
benefit of the deities aud shall form a part of the corpus 
of the trust properties “ respectively dedicated *' to the 
deities as aforesaid. Tbe deed also provided that the 
trustee was empowered to utilize tho balance in improv¬ 
ing or increasing tbe trust properties by purchase of 
other immovable properties and the properties thus 
acquired would form a part of the corpus of the trust 
property respectively dedicated to the deities as afore- 
said: 

Held that the words respectively dedicated ” made 
it clear that the excess of inoome over the expenditure 
belonged to that deity from whose income the bal&noe 
was derived and that the property vested in the deities 
and not the trustee. Hence the income of the trust 
properties in the hands of the trustee was liable to be 
assessed separately with respect to eaoh deity aud not 
at the maximum rate under the first Proviso to S. 41 
(1): 23 Cal. 670 (P. C.), Applied . [Paras 9 and 10] 

(b) Income-tax Act (1922), S. 4 (3) (1)—Sums spent 
on charitable purposes — Purposes not specifically 
mentioned in trust deed—Sums cannot be excluded 
under S. 4 (3) (1). 

Sums spent by tho trustees on oharitable purposes, 
though the purposes are not specifically mentioned in 
the trust deed, oaunot be excluded under S. 4 (8) (1) 
for the purposes of determining tho income liable to be 
taxed. [Para 18] 

Dr. D. N. Mittcr, Baldeo Sahay and J, .V. Ohosh 
—for Petitioners. 

S. N. Dutta—iov Opposite Party. 

Cases referred 

1. (’96) 23 Cal. 670 : 23 I. A. 87 : 7 Sar. 13 (P. C.), 
Jogeshwar Narain Deo v. Ramohandra Dutta. 

2. (11) 33 All. 41 : 7 I. C. 697, Gopi v. Jaldbara. 

Manohar Lall Ag. C. J. — All these mis¬ 
cellaneous judicial cases were heard together 
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as they involve the construction of the same 
documents by which certain properties have been 
dedicated to certain deities. The common ques¬ 
tion of law which arises in all these cases has 
been formulated by the Appellate Tribunal as 
follows: 

“In the circumstances of the case is the income of 
the trust properties in question in the hands of the 
trustee liable to be assessed at the maximum rate under 
the first proviso to S. 41 (1) of the Income-tax Act?” 

and in Miscellaneous Judicial Case No. 41 of 1944 
which relates to three applications by the Com¬ 
missioner and numbered 66 R. A. Nos. 18, 19 
and 20 of 1943-44 the additional question which 
has been referred to us is: 

“Whether the sums spent by trustees on charitable 
purposes though the purposes are not specifically mention¬ 
ed in the Trust Deed, are rightly excluded under S. 4 
(^) (1)» Income-tax Act for the purposes of determinin' 7 
the income liable to be taxed”. ° 

[ 2 ] It is convenient to state the admitted facts. 

[8] The Maharajadhiraj Sri JyotiProsad Singh 

Deo Bahadur of Panchkote—hereinafter to be 
called the trustee—created a trust by two deeds 
bearing the same date 11-9 1933, in favour of 

certain family deities which are shown in three 
groups: 

(a) Jyotishwari Baglamata, Jyotishwari Shiva, 
Lachminarain Jew. 

(b) Jyotishwari Kalimata, Jyotishwari Shiva, 
Lachminarain Jew (c) Rajrajeshwari Mata’, 

Shyamchand Jew, Raghubar Jew, Lachminarain 
Jew. 

[4] By one of these deeds dated llfch Septem- 
ber 1933 one set of properties was dedicated in 
favour of group (a) as described in Sch, A of 
the deed and another set of properties in favour 
of group (b) as described in Sch. B of the same 
deed. By another deed of the same date another 
set of properties was dedicated in favour of the 
deities of group (c). 

[5] The assessment was made by the Income- 
tax Officer in the name of each group of deities 
through the trustee. Before the Appellate Assi¬ 
stant Commissioner one of the contentions raised 
was that the trustee holds the property for the 
benefit of the several idols in each group and 
since the benefit goes to each of them, separate 
assessments should have been made by the 
Income-tax Officer on the income of each of these 
Thakurs and the joint assessment was illegal. 
The Appellate Assistant Commissioner, Mr. Misra 
examined the contention at great length in 
an able and careful order and came to the con. 
elusion that as the beneficiaries had nothing to 
do with the income or the properties, and the 
trustee virtually was made the owner, disponer 
and custodian of the properties and their income, 
the joint assessment was valid by treating the 
deities as an “association of persons.” He 


further took the view that the Income-tax Officer 
should have levied the tax at the maximum rate 
by virtue of the proviso to s. 41, sub-cl. (l), 
Income-tax Act. The Assistant Commissioner in 
agreement with the Income-tax Officer refused 
to give a deduction with regard to certain 
expenses which were claimed as being spent for 
charitable purposes for the benefit of the 
public. 


Loj -Lne assesses tnen moved the Appellate 
Tribunal who came to this conclusion : 

“The idols are in law juristic persons and the income 
therefore received by the trustee is received on behalf 

of such juristic persons.We have pointed out 

above that the trust is in favour of named deities and 
though their shares are not defined by the trustT deed 
the law attributes to them equal shares and make them 
tenants in common and not joint tenants. The case 
reported in 28 Cal. 670 1 is a clear authority for this 
proposition and in 33 All. 41- the same view was taken 
following the Privy Council case reported in 23 Cal 
670.1 We therefore hold that each idol should be 
assessed on that deity’s income and the tax should be 
based upon and recovered from the Trustee The 
measure of the Trustee’s liability is the liability of the 
beneficiary (S. 41) as discussed above. There is no un¬ 
certainty as to the shares of the idols. We therefore 
consider that there should be a separate assessment of 
the Trustee as regards the income of each of the 
deities of which he is the Trustee.” 


[7] It is argued by the learned standing 
counsel that upon a true interpretation of the 
deeds of trust the idols in each group should 
have been assessed as an “Association of Indivi¬ 
duals.” He draws attention to the term in the 
deeds which directs that the trustee shall in the 
first place out of the income received by him 
meet the public charges, cost of litigation and 
for the preservation and improvement of the 
trust properties and in the next place pay to the 
shebait or trustee for the time being as his com- 
mission or remuneration and then he is directed 
to apply and expend the balance of the rents 
issues and profits towards the performance of 
the daily worship of the idol and other usual 
observances. He also draws attention to the 
other terms in these deeds which give full dis¬ 
cretion to the trustee as to the manner and 
extent in which he will spend the whole or part 
of the income of a particular year. He, there- 
fore, submitted that the trustee was the owne^ 
of the income as a whole of the properties in 
each group. The learned standing counsel also 
suggested m the course of his argument that the 
property described in the various schedules of 
the deeds did not vest in the deities but in the 


[8] In our opinion, the terms of the deeds are 
clear and it must be held that the property is 
vested m the various deities and not in the 
trustee even though in the very nature of things 
the shebait or the trustee must.have full control 
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•over the income and expenditure—always subject 
■oo the directions in the deeds of trust. 

[9] Paragraph 7 of the deeds clearly states 
that the trustee or shebait will make an account 
of the income and expenditure of the trust pro¬ 
perties at the end of the Bengalee month of 
Dhaitra, and if there is balance out of the in. 
pome after meeting the expenses described then 
•'hi3 balance shall be held by him in trust for 
use and benefit of the deities or thakurs and 
shall form a part of the corpus of the trust pro. 
perties respectively dedicated to the deities or 
,'thakurs as aforesaid. It will be observed that 
Hhe words are "respectively dedicated” and these 
’.make it clear that the excess of the income over 

i 

ithe expenditure belongs to that deity from whose 
jincome the balance is derived and is in the hands 
of the trustee. Again, the trustee also is em¬ 
powered to utilise the balance jn improving or 
increasing such trust properties by purchase of 
other immovable properties, and that the pro- 
perty that is thus acquired shall be deemed 
to form a part of the corpus of the trust pro¬ 
perty respectively dedicated to the deities or 
thakurs as aforesaid. These express words sup¬ 
port the view taken by the tribunal that the 
deities are the owners of the properties. 

[10] The tribunal have also correctly applied 
rihe principle of law laid down in 23 I. A. 97. 1 
lit must, therefore, be held that the deities in 
,each separate group should have been assessed 
'separately as their shares are well defined in 
llaw. 

[ 11 ] The facts as regards the second question 
must now be stated. It is provided in first part 
of para. 7 of the deeds that 

4 'the trustee or shebait shall have full power and autho¬ 
rity to apply the additional income derived there¬ 
from to increase the scale of the expenditure or of any 
one or more of the item of expenditure for suoh Tha¬ 
kurs or Deities respectively or by making one or more 
additional items in such manner as he may think 
pfoper.” 

St was contended by the assessee before the 
Income-tax Authorities that deduction should 
be made out of the assessable income of that 
amount which was spent in the previous year 
for some items of publio charity. The appellate 
Assistant Commissioner came to the conclusion 
that the trust created by the two deeds was a 
private religious trust and did not enure for the 
benefit of the public. The Appellate Tribunal, 
however, took the view that part of a private 
religious trust which enures for the benefit of the 
public should be exempted and an enquiry 
should, therefore, be directed to find out whe. 
ther any part of these religious private trusts 
enures for the benefit of the publio. On consi- 
dering the admitted facts and oiroumstances 
they came to the conclusion that those expenses 


which had been made in the previous years for I 
the benefit of the public such as High School at I 
Kasipur, M. E. Girls School, stipend to poor I 
students, charitable dispensary, Sanskrit College I 
etc., should be exempted from taxation. I 

[ 12 ] The learned standing counsel contends ( 
that this view of the Tribunal is wrong. He 
points out that it is nowhere provided in the 
trust deeds that the trustee must spend part of 
the income on objects of or for public charity so 
that it cannot be held in law that this part of 
the income enures for the benefit of the public. 
This argument is correct and must be accepted. 
The terms of the deeds themselves should indi- 
cate whether any portion of the trust income 
enures for the benefit of the publio within the 
meaning of S. 4, sub-clause (3), Income-tax Act. 
The only provision in the deeds to whioh our 
attention is drawn on behalf of the assessee is to 
be found in paragraph 7 which I have quoted 
above. These provisions are not only vague and 
indefinite but do not contain any direction that 
any part of the income should or may be spent 
on specific publio charitable purposes. Even 
though the trustee in a particular year may 
rightly spend part of the income on public 
charitable objeots, that would amount merely to 
an application of a part of the income but would 
not entitle the assessee to claim that that part of 
the income should be exempt from taxation. 
Mr. S. N. Dutta further draws attention to these 
words in the trust deeds: 

“Any property if thus acquired shall be deemed to 
form a part of the oorpus of the trust property respec¬ 
tively dedicated to the Deitie3 7 or Thakur3 as aforesaid 
and the Trustee or Shebait shall have full power and 
authority to apply the additional income derived there¬ 
from to inoreas6 the scale of the expenditure or of any 
one or more of the item of expenditure for such Tha¬ 
kurs or Deities respectively or by making one or more 
additional items in suoh manner as he may think 
proper. 1 ' 

and submits that in this case there is no finding 
that the amount of expenditure which is sought 
to be exempted came out of the additional in¬ 
come within the meaning of these term9 of the 
trust deeds. If we had taken a different view as 
to the first part of the question raised, Mr. Dutta 
would certainly have been entitled to succeed on 
this part of the argument 

[18] For these reasons the answers to the two 
questions are as follows: 

(1) In the oiroumstanoes of the case, the in¬ 
come of the trust property in question in the 
hands of the trustee is not liable to be assessed 
at the maximum rate under the first proviso to 
S. 41 (l), Inoome-tax Aot but should have been 
assessed at the rate applicable for the indivi¬ 
dual income of eaoh of the deities in eaoh 
group. 

(2) Sums spent by the trustees on charitable 
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purposes, though the purposes are not specifi- 
cally mentioned in the trust deed, were wrong¬ 
ly excluded under 8 . 4 (3) (1), Income-tax Act 
for the purposes of determining the income 
liable to be taxed. 

[14] As the Commissioner of the Income-tax 
has failed substantially in all these references, 
he must pay cost of the assessees. But as these 
references were heard together we fix the hear¬ 
ing fee in six cases at Rs. 100 i. e., 54—69 of 
1944. 

Ray J. —I agree and have nothing to add. 

w.n.g. References answered. 

A. I. R. (3$) 1947 Patna 181 [0. N. 68] 

Sinha and Das JJ. 

Sagarmal Poddar and others—Petitioners 
v. Emperor. 

Criminal Revn. Nos. 186,187, 222 and 239 of 1945, 
De’d on 6 5-1946, against orders of Sessions Judges] 
Cuttack-Sambalpur and Ganjampuri, D/- 12-7-1945’ 
14-7-1945, 29-9-1945 and 7-9 1945. 

Cotton Cloth and Yarn (Control) Order (1943) (as 
amended in 1944), Cl. 14 — Construction — Clause 
must be read with Cl. 15A—Latter clause overrides 
former—Cl. 15A allows dealer to remain in posses¬ 
sion of undisposed of cloth or yarn after prescribed 
date subject to conditions notified by Textile Com¬ 
missioner — Any possession of such cloth or yam 
after such date does not contravene Cl. 14 — 
Cotton Cloth and Yarn (Control) Order (1943) (as 
amended in 1944), Cl. 15A. 

Any possession of undisposed of doth or yarn beyond 
the 31sfc December 1944, is not a contravention of 
Clause 14. The sale of cloth or yarn depends on a large 
number of factors, some of which are beyond the control 
of the dealer concerned. There may be reasons beyond 
the control of the dealer which prevent a complete 
disposal of the stock of cloth or yam manufactured be¬ 
fore a certain date by a particular date. If possession 
after that date were a penal offence, then a large 
number of persons would be committing such an offence 
for reasons which were entirely beyond their control. 
Such an intention should not be inferred unless one is 
forced to do so by the words used in the different pro¬ 
visions of the Control Order. The intention of the 
framers of the Control Order is made clear if Clauses 14 
and 15 A are read together. So read, the only reasonable 
interpretation i3 that Clause 15A overrides Clause 14, and 
allows a dealer to remain in possession of undisposed of 
cloth or yarn after the 31st December 1944, suoh posses, 
sion. being subject to the conditions notified by the 
Textile Commissioner. The contention cannot be accept¬ 
ed that such possession will be illegal unless and until 
the Textile Commissioner notifies the conditions which 
should govern such possession. To accept that view 
will be tantamount to holding that the Textile Commis- 
sioner can at his sweet will make the provisions of 
Clause i5A completely nugatory: 32 A. I. R. 1945 Nag. 
249, Bel. on. [Para 12 j 

P. C. Chatterji —for Petitioners. 

Advocate-General —for the Crown. 

Case referred - 

*• 32 A - I R - 1945 Nag. 249 : 1. L. R. (1945) Nag. 

909, Provincial Government C. P. & Berar v. Sham- 
snerali. 
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Das J. —These are 4 applications in revision; 
which have been heard together, as they raise 
a common question of law regarding some of 
the provisions of the Cotton Cloth and Yam 
(Control) Order, (hereinafter referred to as the 
Control Order) made by the Central Govern* 
ment on 17-6-1943 in exercise of the powers con. 
ferred by sub-r. 2 of R. 81, Defence India o i 
Rules. 

[2] In criminal Revision No. 186 of 1945 the 

petitioner is Sagarmal Poddar, who has been sen¬ 
tenced to a fine of Rs. 50 only or in default rigor* 
ous imprisonment for 15 days, under Rule 81 (4), 
Defence of India Rules for an alleged contravec- 
tion of the provisions of clause 14 (1) (a) of the. 
Control Order. The allegation against him is tha'a 
on 3-1-1945 he was found in possession of 15 bundles 
of grey yarn. It was alleged that the yarn had been 
manufactured before 1-8-1943, and the petitioner 
had contravened the provisions of cl. 14 (l) (a) of 
the Control Order by being in possession of such 
yarn after 31-12-1944. The petitioner admitted 
that he was in possession of the yarn on the 
date in question, but raised the plea that he 
could not find a market for the same and was 
in possession of the undisposed of yarn as a 
result of circumstances beyond his control. 

[3] In criminal Revision no. 187 of 1945 the 
petitioner is Onkarmal Poddar. He is a licensed 
dealer in cloth and yarn at Sambalpur. The 
allegation against him is that on 4-1-1945 he 
was in possession of 1060 lbs. of coloured yarn. 
It was alleged that the yarn was manufactured 
before 1-8-1943, and the petitioner had con¬ 
travened the provisions of cl. 14 of the Control 
Order by being in possession of the yarn after 
31-12-1944. He has been convicted and sentenced 
to a fine of Rs. loo only or in default rigorous 
imprisonment for one month, under R. 81 (4), 
Defence of India Rules for having contravened 
the provisions of cl. 14 of the Control Order. As in 
the case of Sagarmal Poddar, it has been direct¬ 
ed that the seized yarn shall be forfeited ancl 
20 per cent, of the sale proceeds shall be cre¬ 
dited to Government and the balance made 
over to the petitioners. The defence of On¬ 
karmal Poddar was to the effect that he could 
not find a market for the yarn. He further 
alleged that some of the yarn was damaged 
and he wanted to sell them in the Eastern 
States for which he had entered into corres¬ 
pondence with the Provincial Government. 

[4] In Criminal Revision No. 222 of 1945 the 
petitioner is Nidhi Prusty, who is a cloth dealer 
of Puri. On 8-1-1945 his shop was inspected by 
the Supervisor of Supplies, who found 44 pairs 
of saris , 25 thans and 10 yards of loose cloth 
which bore the mark T. C. B. which mark 
had been given more than 6 months before* 
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Forty-five pieces of unmarked cloth, which had 
been manufactured before 1-8-1943, were also 
recovered from his shop. The prosecution al¬ 
legation is that in respect of the unmarked 
cloth the petitioner has contravened the provi¬ 
sions of cl. 14 of the Control Order, and, in respect 
of the T. C. B., marked cloth the petitioner has 
contravened the provisions of cl. 15A of the Con¬ 
trol Order, He has been sentenced to a fine of 
Rs. 200 only or in default rigorous imprison¬ 
ment for 2 months in respect of the alleged 
contravention of the provisions of cl. 16A; he 
has also been sentenced to a fine of Rs. 100 only 
or in default rigorous imprisonment for 15 days 
in respect of the contravention of Cl. 14 of the 
Control Order. There is also an order directing 
that the cloth seized shall be forfeited to Gover- 
ment. The defence of the petitioner was that 
the unmarked pieces of cloth were quite old 
and useless, and were not, therefore, market¬ 
able. In respect of the marked cloth, the defence 
of the petitioner was that he could not sell them 
within the time allowed, and that he had been 
guilty of no offence by being in possession of 
the same on 8-1.1945. 

[5] In Criminal Revision No. 239 of 1945 
the petitioner is Kalu Ram. He is a cloth 
dealer, and he was found in possession of 8 
pairs of dhofcies on 5-1-1945. The prosecution 
alleged that the dhoties had been manufactured 
before 1-8-1943, and, therefore, the petitioner was 
guilty of contravening the provisions of cl. 14 
of the Control Order by being in possession of 
the said dhoties after 31-12-1944 He has been sen¬ 
tenced to a fine of Rs. 50 only or in default 
rigorous imprisonment for one month, There 
is an order of forfeiture of the 8 pairs of dhoties. 
The defence of the petitioner was that he had 
committed no offence by being in possession of 
the dhoties after 31-12-1944. 

[6] It would thus appear that the first two 
cases relate to undisposed of yarn, and the 
remaining two cases to undisposed of cloth. The 
relevant provisions of the Control Order with 
which we are concerned in these cases are 
els. 14, 15 and ISA. As stated above, the Cotton 
Cloth and Yarn (Control) Order, 1948, was made 
by the Central Government on 17-6 1948 . There¬ 
after, there have been many amendments of the 
Control Order, and it has not been easy for us 
to trace all the amendments which have been 
made from time to time. There are also various 
notifications under the Control Order which 
have a bearing on the questions raised in these 
cases. The learned Advocate-General who has 
appeared for the Crown and learned counsel for 
the petitioners have placed before us some of 
<.he notifications in question. The contraventions 
complained of in the present cases took place 
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between 3-1-1945 and 8-1-1945. We are, therefore, 
to determine the questions raised with reference 
to the relevant provisions of the Control Order 
as they stood on the dates in question. On 411- ' 
1944, cl. 14 of the Control Order was completely 
recast. This will appear from Notification No. 

T. B. (l) 29/44, dated 4-11-1944. After thi$ amend¬ 
ment, cl. 14 of the Control Order read aa 

follows: § 

“ (1) No dealer shall, after 31-12-1944, buy or sell or 
have in his possession — 

(a) any cloth or yarn manufactured in India before 
1-8-1943; 

(b) any cloth or yarn manufactured in India and 
packed after 31-7-1943 and before 1-1-1944. 

(2) No manufacturer or dealer shall buy or sell or have 
in his possession any doth or yarn, whether manu¬ 
factured in India or elsewhere, other than that referred 
to in sub-cl. (1), after the expiration of twelve months 
from the last day of the month marked on the doth or 
yarn in accordance with the directions of the Textile 
Commissioner under cl. 10; and no person shall buy or 
sell or have in his possession any such doth or yarn in 
unopened bales or cases after the expiration of six 
months from the said date. 

(3) For the purposes of this clause— 

(1) cloth or yarn shall be deemed to be in the posses¬ 
sion of a person when it is held on behalf of that 
person by another person; 

(ii) a bale or oase shall be deemed to be unopened if 
the hoops or other bindings and all outer coverings 
have not been removed. 

(4) Nothing in this dause shall apply to handloom 
cloth.’' 

[7] In order to appreciate the points raised 
in these cases it is necessary to refer to cl. 14 
of the Control Order as it stood before the 
aforesaid amendment of 4-11-1944. This will 
appear from Notification No. 34 Tex. A (l) 13/48, 
dated 24-11-1943. Clause 14, before the Amend¬ 
ment of 4 11-1944 stood as follows: 

“(1) No cloth (other than handloom cloth) or yarn 
manufactured before 1-8-1943 shall, unless expressly 
authorised by the Textile Commissioner, 

(a) be kept by any person in unopened bales or oases 
after 81-8-1943; 

(b) bo kept undisposed of by any dealer, or by any 
person holding on behalf of a dealer, after 81-12-1948. 

(2) No cloth or yarn marked with the date of paok- 
ing under the provisions of this Order shall, unless 
expressly authorised by the Textile Commissioner— 

(a) be kept by any person in unopened bales or oases 
for more than three months after that date; 

(b) be kept undisposed of by any dealer, or by any 
person holding on behalf of a dealer, for more than six 
months after that date." 

[8] Clause 14 as it stood before the amend¬ 
ment of 4-11 1944, gave authority to the Textile 
Commissioner to extend the dates by which 
cloth or yarn manufactured before 1-8-1948, 
was to be disposed of. Suoh orders extending 
the dates had been issued by the Textile Com¬ 
missioner from time to time. On 4 11-1944, how¬ 
ever, cl. 14 of the Control Order was so recast as 
to leave no authority to the Textile Commissioner 
to extend the date beyond 81-12-1944, and the 
clause contained a prohibition against the pos- 
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session by any dealer of any cloth or yarn manu- 
faotured in India before 1.8-1943, beyond the 
relevant date, viz., 31-12-1944. Clause 15 of the 
Control Order, however, empowers the Textile 
Commissioner to exempt, by general or special 
order, any cloth or yarn, or any class of cloth 
or yarn, from all or any of the provisions of 
cl. 14. This clause was in existence from before 
the amendment of 4-11 1944, referred to above. 
Then comes cl. 15- A of the Control Order which 
was inserted by Notification no. 34 Tex. A (l) 
13/43 dated 22-1-1944. This clause reads as 
follows : 

“Notwithstanding anything contained in clauses 
14 (1) (b), 14 (2) (b), cloth or yarn not disposed of with¬ 
in the period specified in those clauses may be kept and 
£old by a dealer subject to the conditions notified in 
this behalf by the Textile Commissioner prescribing 
the special markings to be made on such cloth or 
yarn, the agency by which the marking shall be made 
and the fee payable for such marking: 

Provided, however, that no such cloth or yarn shall 
he kept undisposed of by any dealer, or by any person 
holding on behalf of a dealer, for more than six months 
after the date of such marking.” 

19] Ifc should be noted that cl. 15-A was in¬ 
serted on 22-1-1944 —long before 4-11-1944, when 
cl. 14 was recast. The reference in cl. 15-A to 
els. 14 ( 1 ) (b) and 14 (2) (b) is, therefore, a refer¬ 
ence to the old cl. 14 of the Control Order as it 
stood before the amendment of 4-11-1944. As 
a matter of fact, there is no such sub-cl. as ( 2 ) (b) 
in cl. 14 after the amendment of 4-11-1944. It 
appears that though cl. 14 was recast on 4- 11-1944, 
no consequential amendments were made in 
cl, 15 A. Clause 15-A is an overriding clause which 
permits the Textile Commissioner to notify con¬ 
ditions subject to which undisposed of cloth or 
■yarn may be kept and sold by a dealer, even 
though the periods prescribed under els. 14 (l) (b) 

and 14 ( 2 ) (b)—the reference being to old cl. 14 _ 

have expired. This authority given to the Textile 
Commissioner is in addition to the general 
authority which he has under cl. 15 to exempt 
any cloth or yarn or any class of cloth or yarn 
from the provisions of cl. 14. It is common 
ground that the Textile Commissioner had issued 
no notification under cl. 15-A prescribing the 
conditions subject to which undisposed of cloth 
or yarn might be kept beyond 31-12-1944. 

Iio] Having explained the relevant provi¬ 
sions of the Control Order which were in force 
on the dates in question, I now proceed to discuss 
the questions which have been raised in these 
cases. The first and the foremost question which 
has been raised on behalf of the petitioners is 
that in view of the provisions of cl. 15 A, posses- 
flion of undisposed of cloth or yarn after 31-12- 
1944, cannot be held to be a contravention of 
cl. 14, taking into account the meaning of the 
expression 'contravention* as explained in R, 5, 
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Defence of India Rules. It is pointed out that 
under that rule a non-compliance of the rules 
or orders made thereunder, without lawful 
authority or excuse, is a contravention of the 
said rules or orders, and it is contended that if 
els. 14 and 15A of the Control Order are read 
together, then the only reasonable inference is that 
dealers can be in possession of undisposed of 
cloth or yarn even after 31-12-1944, subject to 
such conditions as may be notified by the 
Textile Commissioner. As the Textile Commis¬ 
sioner had notified no such conditions, the 
dealers did not know what to do with the 
undisposed of cloth or yarn left over on 31-12- 
1944. These questions raised before us are similar 
to those raised in A. 1 . R. 1945 Nag. 249 1 and 
learned counsel for the petitioners has placed 
great reliance on that decision, whereas the 
learned Advocate General appearing for the 
Crown has challenged its correctness. The learned 
Advocate General has contended that cl. 15A is 
merely an enabling clause, which allows the 
Textile Commissioner to notify conditions subject 
to which undisposed of cloth or yarn may b8 
kept and sold by dealers even after the expiry of 
the periods mentioned in cl. 14. According to 
him, cl. 15A does not override the provisions 
of cl. 14, and the non-issue of a notification by 
the Textile Commissioner under cl. 15 A, makes 
possession of undisposed of cloth or yarn after 
31-12-1944, a contravention of the provisions 
of cl. 14. The learned Advocate General has 
drawn our attention in this connection to a 
press-note issued by the Textile Commissioner 
on 8-11-1944, which reads as follows: 

The Government of India have by a notification in 
the Gazette of India, dated 4-11-1944, amended Cl. 14, 
Cotton Cloth and Yarn (Control) Order 1943. Under 
clauses as amended it will be an offence for any dealer 
to buy or sell or have in his possession after 31-12-1944, 
any cloth or yarn manufactured and packed before 
1-1-1944. The clause further lays down that any cloth 
or yarn whether manufactured in India or imported 
mu«t be finally disposed of within twelve months from 
the last date of the month marked on the goods; no such 
cloth or yarn shall be kept in unopened bales after six 
months from that date. 

The Textile Commissioner desires it to be known that 
no extensions will be given in the time for disposal now 
laid down unless for the most compelling reasons, when 
the holder of the goods can show that they could not 
be sold due to causes entirely beyond his control. 

. Handloom cloth is exempted from the above provi¬ 
sions. e 

Cll] On the basis of this press-note, ifc is 
contended that the dealers knew that the Textile 
Commissioner would not give any further 
extension, and ifc was the duty of the dealers to 
dispose of all cloth or yarn before the relevant 
date. The learned Advocate General has further 
contended that the expression ‘lawful authority 
or excuse in R. 5 , Defence of India Rules means 
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an excuse which i3 tenable in law, and not an 
excuse which may be good in fact though not 
tenable in law. I must say that the points made 
by the learned Advocate General are not without 
plausibility, and I was at the beginning impres¬ 
sed by them. After more mature consideration, 
however, I am of the opinion that cl. 15A should 
not be given the restricted meaning which the 
learned Advocate General desires us to give. The 
opening words of the clause are “Notwithstand¬ 
ing anything contained in els. 14 (l) (b) and 14 (2) 
(b) etc.” I have already pointed out that the 
reference to sub-cls. (l) (b) and (2) (b) is to the 
old cl. 14. Unless the reference is so read, cl. 15 A 
becomes meaningless. If the reference is so read, 
then it is clear to me that cl. 15A overrides the 
provisions of cl. 14, and allows a dealer to 
remain in possession of undisposed of cloth or 
yarn, such possession being subject to such con¬ 
ditions as may be notified by the Textile Com¬ 
missioner. In this view of cl. 15A, it was the 
duty of the Textile Commissioner to notify the 
conditions subject to which undisposed of cloth 
or yarn could be possessed after the relevant 
date. The dealers cannot be penalised for a con. 
travention of cl. 14, because the Textile Com- 
missioner did not think fit to notify the conditions 
subject to which undisposed of cloth or yarn 
should be possessed. I find it very difficult to 
accept the view that the framers of the Control 
Order meant to legislate so unreasonably as to 
penalise dealers who for reasons beyond their 
control were not able to dispose of the cloth or 
yarn before 31-12-1944. 

[ 12 ] Even the press-note to which the learned 
Advocate General has drawn our attention 
makes an exception in the case of compelling 
reasons, when the holder of the goods can show 
that they could not be sold due to causes entire¬ 
ly beyond his control. In the cases under our 
consideration, all the petitioners had said that 
they were not able to dispose of the cloth or 
yarn by the relevant date; some of them had 
said that the cloth or yarn was damaged and 
was not marketable. There is evidence in the 
record that part of the cloth or yarn was in 
such a damaged condition that they could not 
be sold. The Courts below have not rejected 
this plea of the petitioners. They have proceeded 
on the view that any possession of undisposed of 
cloth or yarn beyond 31-12-1944 is a contraven- 
tion of cl. 14. In my opinion, that view of ol. 14 
is not correct. Clause 14 should be read with 
cl. 15A. It is well-known that a penal clause has 
to be construed strictly. If cl. 14 of the Control 
Order were construed in the way desired by 
the learned Advocate General, it would result 
m an absurd position causing genuine hardship 
to people for no fault of their own. There is no 


provision in the Control Order for surrendering 
or taking over the undisposed of stock after 
31-12-1944. As has been observed in the Nagpur 
decision referred to above, the sale of cloth or 
yarn depends on a large number of factors, some 
of which are beyond the control of the dealer 
concerned. There may be reasons beyond the| 
control of the dealer which prevent a complete 
disposal of the stock of cloth or yarn manufac¬ 
tured before a certain date by a particular date. 

If possession after that date were a penal offence, 
then a large number of persons would be com¬ 
mitting such an offence for reasons which were 
entirely beyond their control. Such an intention 
should not be inferred unless one is forced to doj 
so by the words used in the different provisions) 
of the Control Order. As I have stated above, 
the intention of the framers of the Control Order 
is made clear if els. 14 and 15A are read together 
Clause 14 prohibits the buying, selling or having 
in possession of any cloth or yarn manufactured 
in India before 1-8-1943 beyond a particular date; 
cl. 15A states that notwithstanding what has 
been stated in cl. 14, such cloth or yarn may be 
kept and sold by a dealer subject to the con¬ 
ditions notified in that behalf by the Textile 
Commissioner. In my opinion, the only reason¬ 
able interpretation is that cl. 15A overrides 
cl. 14, and allows a dealer to remain in posses¬ 
sion of undisposed of doth or yarn after 31-12-1944, 
such possession being subject to the conditions 
notified by the Textile Commissioner. I am not 
prepared to accept the contention that suoh 
possession will be illegal unless and until the Tex¬ 
tile Commissioner notifies the conditions whioh 
should govern suoh possession. To accept that 
view will be tantamount to holding that the 
Textile Commissioner can at his sweet will make 
the provisions of ol. 15A completely nugatory. 

[13] In.the Nagpur decision 1 referred to above* 
the same view has been expressed. The learned 
Advocate General has drawn our attention to 
some points of difference between the cases 
which were the subject-matter of the Nagpur 
decision and the cases under our present consi¬ 
deration. In the former oases the dealers, it 
appears, sorted out the doth regarding which 
the time limit was about to expire. It appears 
further that some of the dealers had approached 
the Civil Supplies Inspector in order to find out 
what should be done about the doth which oonld 
not be disposed of by the relevant date, These 
circumstances are not present in the cases under 
our consideration. I do not, however, think 
that these oircumstances make any difference 
to the position. The dealers in the present cases 
also had taken the plea that they were not able 
to sell the doth or yarn by the relevant date for 
reasons beyond their control. That plea has noi 
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k been negatived by the Courts below, which have 
to proceeded on the assumption that even if that 
nr plea were correct, the petitioners would be guilty 
Of of a contravention of cl. 14 of the Control Order. 
k Clause 15A as printed in the Civil Supplies Manual, 
or of which a copy has been given to us by the learned 
\i Advocate-General, refers to els. 14 (l) (b) and 

I? 14 (2) (b). This reference is to the old cl. 14. 

e. Clause 14 after the amendment of 4-11-1944 does 
e, not contaim'any sub.cl. ( 2 ) (b). Sub-clause (l) (b) of 
% new cl. 14 refers to cloth or yarn manufactured 
i. in India and packed after 31-7-1943 and before 

? 1-1-1944. If cl. 15A refers to new cl. 14 (l) (b), 

d then it would have no bearing on the possession 

o of cloth or yarn manufactured in India before 

u 1-8-1943. This is an aspect of the matter which, 

> it is submitted by the learned Advocate-General, 1 

j has not been considered in the Nagpur decision. 

;i I have considered this aspect, and it is clear to 

t me that the reference to sub-cls. 14 (l) (b) and 

j 14 (2) (b) in clause 15A is to the old clause 14. 

; Clause 15A is meaningless unless the reference is 

! construed in that sense. Surely, the Crown 

i cannot take advantage of the mistake in omit¬ 

ting to make consequential amendments in 

> cl. 15A after the recasting of cl. 14 of 4th 

' November 1944. 

,| [14] For the reasons given above, I-hold that 

the conviction of the petitioners for the alleged 
v contravention of cl. 14 of the Control Order is 
bad in law. One of the petitioners has also been 
convicted of a contravention of cl. 15A in respect 
of T. C. B. marked cloth. That conviction 
is also not sustainable. It is difficult to under¬ 
stand how there can be a contravention of 
cl. 15A when the Textile Commissioner has not 
notified the conditions governing the possession 
of undisposed of cloth or yarn beyond 3lst 
December 1944. There is one notification of 
the Textile Commissioner No. T. C. (6) 2/44 
dated 27th January 1944 in which certain con¬ 
ditions had been laid down by the Textile 
Commissioner under cl. 15A, one of the condi¬ 
tions being that the marking shall be of a 
particular description, namely, T. C. B. The 
evidence of Raghunafch Rath (p. w. 1 ) was to 
the effect that the marking was either in Janu¬ 
ary or June, 1944. The witness was not, how¬ 
ever, sure of it. In this state of the evidence, 
I find it difficult to hold that there has been 
v a contravention of cl, 15 A in respect of T. C. B. 
marked cloth in Criminal Revision no. 222 
of 1945. The prosecution has not stated clearly 
what is the particular condition imposed by 
the Textile Commissioner which has been vio. 
lated by the petitioner. The proviso to cl. 15A 
which fixes a period of six months will apply, 
only if the date of the marking is satisfactorily 
proved. I have already referred to the evidence 


of the witness examined on behalf of the pro- 
secution with regard to T. C. B. marked cloth, 
and that evidence does not show clearly when 
the marking had been made. 

[15] The result, therefore, is that all the 
four applications are allowed and the conviction 
and sentences passed against the petitioners are 
set aside. The fines, if they have been paid by 
the petitioners, should be refunded to them. 
The order of forfeiture is also set aside : the 
entire sale proceeds of the goods, if they have 
been sold, should be made over to the petitioners; 
otherwise the goods seized should be restored to 
their respective owners, the petitioners. 

Sinha J.—I agree. 

v.R. Applications allowed . 


A. I. R. (34) 1947 Patna 185 [C. N. 69] 

SPECIAL BENCH . 

Manohar Lall Ag. C. J., 

Sinha and Das JJ. 

Ray Nicholas Lines and others — Peti¬ 
tioners v. All India Spinners Association and 
another — Opposite Party. 

Civil Revn. Nos. 66, 67,68,69,,70,71,72,272 and 373 
of 1946, Decided on 22-8-1946. 

( a ) Civil P. C. (1908), S. 115 — Scope and appli¬ 
cability — Section gives discretionary powers ot 
interference — Another remedy open—High Court 
will not interfere — Section applies to jurisdiction 
only — Court declining to exercise jurisdiction 
arbitrarily and whimsically _ High Court will 
interfere. 

Section 115 gives discretionary powers to the High 
Court to interfere or not and the High Court will not 
usually interfere if another remedy is available to the 
aggrieved party : 6 A. I. R. 1919 Pat. 425 (F. 

[Para 6] 

. Further, S, 115 applies to jurisdiction only, the 
irregular exercise or non-exercise of it, or the illegal 
assumption of it. The section is not directed against 
conclusions of law or fact in which the question of juris¬ 
diction is not involved, but if the civil Court should 
have arbitrarily and whimsically declined to exercise 
its jurisdiction and refused to make any orders in cer¬ 
tain cases which it should have done, the High Court 
will interfere under S. 115 : 4 A. I. R. 1917 P. C. 71, 

*° 11 - [Para 6] 

The plaintiffs sued the officers of the Crown for 
damages alleged to have been caused to them as a 
result of certain illegal acts said to have been wrongly 

5a? a m m t u ed , b ? tI ? em durin s tbe disturbances of 1942- 
Th , e defendants applied to the Court praying that 
as the plaint did not disclose that sanction under the 
2£5 r .^ntenance and Restoration of Order (Indem- 
mty) Act, 1943, had been obtained previous to the 
institution of the suit, it should dismiss the suit or 
refer the matter to the Provincial Government as laid 
down in the Act. No written statement was filed by the 
defendants in the suit. The Subordinate Judge came to 
the conclusion that the allegations in the plaint were 
he only materials that existed before him and on those 
a egations no question arose within the meaning of 
o. 4 (bj of the Act making it obligatory on him to make 
a reference to the Provincial Government and further 
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that he could Dot hold at that stage that the suit must 
be dismissed at once : 


Held that it could not be said that the Subordinate 
Judge had arbitrarily or whimsically refused to refer 
the question to the Provincial Government so as to call 
/or the interference of the High Court under S. 115 at 
that stage. [Paras 20 and 21] 

C. P. C. — 

<’44-Com.) S. 115, N. 3, Pt. 1; N. 8, Pt. 1; N. 9, 
Pt. 3; N. 11 and N. 13, Pt. 3. 

\b) Civil P. C. (1908), O. 20, R. 5 — Appealable 
case — Courts should pronounce their opinion on 
all important points. 

It is the duty of the Courts below to pronoimce their 
opinion on all the important points in an appealable 
case ; a failure to do so not infrequently necessitates a 
remand with the consequence of heavy additional costs: 
9 A. I. R. 1922 P. C. 405 and 20 A. I. R. 1933 P. C. 
33, Foil. [Para 8] 

C. P. C. — 

l’44-Com.) O. 20, R. 5, N. 2, Pt. 3. 

\c) Bihar Maintenance and Restoration of Order 
(Indemnity) Act (3 [III] of 1943), S. 4 (b) — Section 
does not indicate stage at which question is to be 
referred — Court has to decide whether question 
has arisen — What Provincial Government has to 
decide is whether sanction was necessary. 

Section 4 (b) does not indicate the stage at whioh the 
Court must refer the question for decision. The Court 
has jurisdiction to decide whether, in the particular 
circumstances of the case on the materials before it, the 
question has arisen. Again, the Court may decide 
rightly or wrongly that the question has not arisen on 
the materials before it. Further, what the Provincial 
Government has to decide is not that the question has 
arisen but that after the question has been referred to 
it, whether in that particular case, previous sanction 
of the Provincial Government was or was not neces¬ 
sary. [Para 19] 


(d) Bihar Maintenance and Restoration of Order 
(Indemnity) Act (3 [III] of 1943). S. 4 la) and (b) — 
Foundation of protection given by section is pur¬ 
pose for which act is ordered or done — Some 
prima facie evidence as to purpose must be given 
—Mere filing of petition by defendant that sanction 
is necessary does not oust Court’s jurisdiction. 


Per Das J. — Section 4 (a) of the Act makes previous 
sanction of the Provincial Government a conditior 
precedent to the institution of a suit in respect of suol 
acts only as are ordered or done etc., by a servant o: 
the Crown for the purpose of maintaining or restoring 
order during the period of emergency. Therefore, th< 
foundation of the protection given is the purpose foi 
which the act is ordered or done etc. The Court maj 
well say that there must be at least some prima facii 
evidence as to tbe purpose for whioh the aots complain¬ 
ed against were done, before it can be held that a ques 
tion as to the previous sanction of the Provinoia 
Government has arisen. It oannot be contended that as 
soon as a petition is filed on behalf of one or some o: 
the defendants that previous sanction of the Provincia 
Government is necessary (without even stating th< 
purpose for which the acts were ordered or done), th< 
jurisdiction of the Court is ousted and it must eithei 
throw out the plaint or refer the matter to the Provin 
cial Government. The express words used in S. 4 (b) t< 
the effect, “If any question arises as to whethe 
previous sanction etc., is necessary under cl. (a)” ar< 
against such a contention. [Para 31 


Baldeva Sahay — for Petitioners. 

The Advocate General — for the Crown. 


Manohar Lall Ag. C. J. — These civil revh 
sions were directed by me to be placed before a 
Special Bench for hearing, as it was represent, 
ed on behalf of both sides that an important 
question calls for consideration, namely, the 
construction of the provisions of Bihar Act 
3 [III] of 1943 (hereinafter to be called the Act). 

[2] A number of suits instituted by the 
various respondents against the petitioners are 
pending in the Courts below. In each case the 
plaintiffs sued the defendant or defendants for 
damages alleged to have been caused to them 
as a result of certain illegal acts said to have 
been wrongly committed by the officers of the 
Crown during the period of disturbances in the 
province from 8-8- 1942, till 9-4-1943. In some of 
the cases the Province of Bihar is made a defen- 
dant and relief is also sought against this de- 
fendant on the ground that the acts complained 
of were done or ordered to be done at the in¬ 
stance of the Province of Bihar. 

[3] The simple question for consideration in 
each case is whether the institution of the various 
suits giving rise to these applications in revi- 
sions is barred as no previous sanction of the 
Provincial Government was obtained as requir¬ 
ed by s. 4 (a) of the Act and whether it was not 
the duty of the Courts to have referred the 
decision of this question to the Provincial Govern¬ 
ment as provided by s. 4, sub-cl. (b) of the Act. 

[4] The Courts below have taken tbe view 
that at this stage when no evidence has been ad¬ 
duced it cannot be held that the institution of 
these suits is barred by the provision of the Act. 
In some cases the Courts below have taken the 
view that it was not desirable to have a piece¬ 
meal trial and that these questions will be decid¬ 
ed along with the other questions of law and faot 
that are involved in the suits. 

[5] The defendants have approaohed this Court 
and want us to exercise our extraordinary powers 
in revision under s. 115, Civil P. C. and to hold 
that in the circumstances about to be narrated 
further trials of these suits are prohibited by 
the provisions of the Act. 

[6] It is desirable to observe in the first place 
that S. 115, Civil P. C. gives disoretionery powers 
to the High Court to interfere or not and that 
the High Court will not usually interfere if 
another remedy is available to the aggrieved 
party, see for instance Raghunandan Prosad 
Misra v. Ram Charan Manda (4 Pat L. J. 94). 1 
Secondly, s. 115 applies to jurisdiction only, the 
irregular exercise or non-exercise of it, or the 
illegal assumption of it. The section is notj 
directed against conclusions of law or faot in 
which the q uestion of jurisdiction is not involved,! 

1. (’19) 6 A. I. R. 1919 Pat. 425 (430): 4 Pat. lTj. 

94 : 49 I. C. 150 (F.B.). 
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but if the Civil Court should have arbitrarily 
and whimsically declined to exercise its juris- 
‘diction and refused to make any orders in certain 
'cases which it should have done, the High Court 
will "interfere under S. 115, Civil P. C., per Lord 
Atkinson in delivering the judgment of the 
Board in Balakrishna Udayar v. Vasudeva Aiyar 
(44 I. A. 261) 3 . 

[7] In the second place it is to be observed 
that their Lordships of the Judicial Committee 
have expressed their severe disapproval with 
the Courts of fact in appealable cases forbearing 
from deciding on all the issues joined. In Maho- 
med Sulaiman v. Birendra Chandra Singh (50 
I. A. 247) 3 it was observed by Sir John Edge 
at p. 254: 

“Their Lordships will quote for the information of 
those learned Judges what Lord Justice Turner, in 
delivering the judgment of the Board in Tarakant 
Bannerjee v. Puddomoney Dossee (10 M. I. A. 476 1 
at p. 488), said as to the duty of High Court Judges 
to pronounce their opinions on all important issues 
in cases before them. The Lord Justice said: ‘The 
cause has not been decided in either Court on the 
principal point whether the lands formed part of the 
jote tenure or of the talook. Their Lordships are un¬ 
fortunately unable to decide this appeal finally by 
reason of this defect. The Courts below, in appeal- 
able cases, by forbearing from deciding on all the issues 
joined, not infrequently oblige this Committee to recom¬ 
mend that a cause be remanded which might other¬ 
wise be finally decided on appeal. This is certainly 
a serious evil to the parties litigants, as it may involve 
the expense of a second appeal as well as that of another 
hearing below. It is much to be desired, therefore, 
that in appealable cases the Courts below should, as 
far as may be practicable, pronounce their opinions on 
all the important points’.” 

[8] In Jagannath Rao Dani v. Rambharosa 
(60 I. A. 49) , 6 Sir George Lowndes in delivering 
the judgment of the Board made similar obser¬ 
vations at p. 53: 

“It has been repeatedly pointed out by this Board 
that it is the duty of the Courts below to pronounce 
their opinion on all the important points in an appeal- 
able case, and that a failure to do so not infrequently 
necessitates a remand with the consequence of heavy 
additional costs. The observance of this rule is, their 
'Lordships think of special importance where the deci¬ 
sion of other points depends, as it well may in the 
present case, upon the sifting of a mass of oral evidence, 
or upon the proper significance of the language employed 
in a vernacular document.” 

[9] It is now convenient to take each case 
separately. 

Civil Revision No. 66 of 1946. 

[ 10 ] In this case the plaintiff claims rupees 
11,265 from defendant 1 , the Province of Bihar, 
defen dant 2, Mr. R. N. Lines, I. C. S., and 

2. (17) 4 A. L R. 1917 P. C. 71 (74): 40 Mad. 793 : 

44 I A. 261: 40 I.C 650 (P.C.). 

3. (’22) 9 A.I.E. 1922 P.C. 405 (408) : 50 Cal. 243 : 

50 I. A. 247 : 74 I. C. 906 (P C.). 

4. (’66) 10 M. I. A. 476 (488): 1 Suther 631 : 2 Sar. 

184 (P.C.), 

5. (’33) 20 A.I.E. 1933 P.C. 33 (35) : 29 N.L.E. 94: 

60 I.A. 49 : 141 I.C. 520 (P.C.). 


defendant 3, Nur Mohammad Khan, dafadar. 
His allegations are that on 20-8-1942, defendant 2 
was serving as the District Magistrate of Dar- 
bhanga and defendant 3 as the dafadar of 
village Muhammadpur in which the bhandar 
of the plaintiff was located, that on that date 
defendant 2 accompanied by defendant 3 and a 
number of soldiers and chaukidars came to the 
bhandar and took the bunch of keys of the 
bhandar from the manager of the bhandar and 
illegally and wrongfully seized and took into 
custody the bhandar along with all the mate¬ 
rials, and that the seven -workers of the bhandar 
were arrested on the spot. It was also alleged 
that the defendants kept the goods of the bhandar 
in detention without making any arrangement 
for their safe custody and that due to the gross 
negligence of the defendants all the goods of the 
plaintiff were lost or at any rate remained un¬ 
accounted for. On these allegations the plaintiff 
claims a sum of Bs. 9065 as the price of goods 
seized and lost and compensation for damages 
to the buildings. He also prayed that a sum of 
E3. 2000 be awarded Jon account of trespass and 
wrongful and illegal seizure and • detention of 
goods. 

[ 11 ] On summons being served defendant 1 
appeared on 24-9-1945, and filed a petition draw¬ 
ing attention in (to?) the relevant provisions 
of the Act and prayed that as the plaint did not 
disclose that any such sanction had been obtain¬ 
ed previous to the institution of the suit, the 
Court would be pleased to dismiss the suit with 
costs to this defendant or would be pleased to 
refer the matter to the Provincial Government, 
that is defendant 1 itself, as laid down in the 
Act. The Provincial Government has not filed 
any written statement up to date. 

[12] On 7-11*1945, defendants 2 and 3 appear- 
ed and filed a petition to the same effect and 
prayed that the suit might be dismissed with 
costs to these defendants or the matter might be 
referred to the Provincial Government. In their 
case also no written statement has yet been 
filed. 

[13] The learned Subordinate Judge came to 

the conclusion that as in this suit defendant 1 
was the Province of Bihar to which the provi- 
sions of the Act were not applicable, he could 
not reject the plaint. With regard to the con- 
tention of other defendants he came to the 
conclusion that the allegations in the plaint 
were the only materials that existed before him 
and on those allegations no question arose within 
the meaning of S. 4 (b) of the Act, making it 
obligatory on him to make a reference to the 
Provincial Government and further that he 
could not hold at present that the suit must be 
dismissed at once. * 
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[14] Ifc is against this order of 22-12-1945, that 
the present application has been filed on 
behalf of defendants 2 and 3 only. No application 
has been filed on behalf of defendant 1, the 
Province of Bihar, so that the suit has to pro¬ 
ceed against the first defendant in any view 
of the matter. 

[15] We have heard elaborate and learned 
arguments on behalf of the petitioners by the 
learned Advocate-Generai in all the cases. He 
was followed by the Government Advocate in 
one particular case. The learned Government 
pleader for the Province of Bihar, opposite party, 
in some of the cases, submitted that he had ins¬ 
truction to endorse the arguments advanced by 
the learned Advocate-Generai. 

[16] The main argument advanced on behalf 
of the petitioners was that as soon as the 
defendant informs the Court that no previous 
sanction has been obtained to the institution of 
the suit, the Court has no jurisdiction to pro- 
ceed with the further trial of the suit, and it 
must refer the decision of the question so raised 
to the Provincial Government, and that the 
Court has no jurisdiction to decide that question. 

[17] On the other hand, Mr. Baldeo Sahay 
appearing on behalf of the plaintiff-respondent 
urged in the course of his learned and elaborate 
arguments, (l) that it was for the Court to 
decide in each case whether the question arises 
for decision and if the Court takes the view on 
the materials before him that no question has 
arisen which should be referred under S. 4 (b) 
of the Act, then his order is not an order 
passed without jurisdiction that it calls for our 
interference at this stage, (2) that the provi- 
sions of S. 4 (b) are ultra vires of the Act 
inasmuch as the decision of a question of fact 
and law is thus removed from the jurisdiction 
of the Court who has to try all the facts and law 
arising in the litigation before granting or 
refusing relief to the plaintiff, and (8) that the 
entire Act itself is ultra vires of the Provincial 
Legislature, especially where the Province of 
Bihar who is a defendant in the action is being 
empowered to decide whether the suit should 
proceed against ifc and its servants. 

[ 18 ] In my opinion, ifc would not be proper 
at this stage to embark upon a decision of these 
difficult questions of law which have been 
raised on behalf of the parties. The learned 
Subordinate Judge has not stated in the order 
of revision that he will not refer the question 
to the Provincial Government. All he says is 
that on the materials before him he is not satis¬ 
fied that the institution of the suit is barred. 
The learned Subordinate Judge will no doubt, 
when evidence has been gone into, consider and 
decide the points raised on behalf of the defen¬ 


dants along with the other issues of fact and 
law which will emerge for decision. 

[19] Assuming the provisions of the Act to 
b Qintra vires , S. 4 (b) does not indicate the stage 
at which the Court must refer the question for 
decision. The Court has jurisdiction to decide 
whether, in the particular circumstances of the 
case on the materials before him, the question 
has arisen. Again, the Court may decide rightly 
or wrongly that the question has not arisen 
on the materials before him. Ifc will also be 
observed that what the Provincial Government 
has to decide is not that the question has arisen 
but that, after the question has been referred to 
ifc, whether in this particular case, previous 
sanction of the Provincial Government was or 
was not necessary. 

[20] How can ifc be said in the present case 
that the Subordinate Judge has arbitrarily or 
whimsically refused to refer this particular ques¬ 
tion to the Provincial Government. I am also of 
opinion that this is not a case in which the ob¬ 
servations of their Lordships of the Judicial 
Committee cited above should not be followed. 

[21] For these reasons I would decline to 
exercise the extraordinary powers of interfer- 
ence under S. 115, Civil P. C. at this stage. If 
the ultimate decision of the suit is against the 
petitioner he has adequate remedy provided 
under the law and the questions can then be 
satisfactorily decided in appeal after the evi¬ 
dence has been gone into. I would dismiss this 
application with costs. Hearing fee one gold 

mohur. . , 

* • * * * 

[C. R. Nos. 67 to 72 were disposed of for the 
same reasons as 0. R. No. 66—Ed.] 

Civil Revision No. 272 of 1946 . 

[22] Civil Revision No. 272 of 1946 arises out 
of money suit no. 106 of 1943 instituted by the 
plaintiff Awadh Ram Gupta against the defendant 
Bhupendra Nath Chatterjee before the Sub¬ 
ordinate Judge at Dhanbad. The plaintiff’s 
allegations are that the defendant who was a 
Sub-Inspector of Police at that time on 16-8-1942 
illegally and wrongfully arrested the plaintiff 
and his brother Molluram Gupta under R. 129, 
Defence of India Rules, and on 11-9-1942 he 
lodged a complaint against the plaintiff and 
his brother alleging contravention of R. 28 U), 
Defence of India Rules. Ifc was further al¬ 
leged that in the report the defendant falsely 
complained that the plaintiff and his brother had 
attended a meeting at Shambazar on 15-8-1942 
and while returning from there they were leading 
a procession of about 800 men who damaged 
telephone wires etc. The plaintiff and his 
brother were put on trial and were acquitted 
on 27-11-1942. The plaintiff’s allegation is that 
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the arrest of the plaintiff was malicious and 
illegal and the criminal prosecution of the 
plaintiff and his brother was also malicious 
and illegal. On these allegations the plaintiff 
claims rs. 2100 as damages on account of these 
illegal acts of the defendant. 

[23] On summons being served the defen. 
dant appeared and filed a written statement on 
fi-3-1944. In that written statement the defen¬ 
dant has traversed the allegations of the plain, 
tiff on material particulars. He also took the 
defence that the suit was not maintainable as 
the previous sanction of the Provincial Govern, 
ment was necessary for the institution of the 
suit, and that the act complained of by the 
plaintiff was done by the defendant as a servant 
of the Crown in order to maintain and restore 
order within Katras Police station during the 
period of emergency. 

[24] After the written statement was filed 
the learned Subordinate Judge framed issues 
on 6-3-1944. The important issue for the pur- 
pose is issue no. 3 which is as follows: 

“Is the suit barred under S. 270, Government of 
India Act, as also under the provisions of the Defence 
of India Act and Rules, thereunder? Is it also barred 
under the provisions of the Bihar Maintenance and 
Restoration of Order (Indemnity) Act, 1943 ?” 

[25] The various orders in the order-sheet 
show that the parties asked for time for issue of 
summons upon the witnesses named by them in 
their respective petitions: see order 11 of 19 - 12-1944 
for issue of summons upon his witnesses by the 
defendant and order 12 dated 20 12-1944 for issue 
of summons upon hi3 witnesses by the plaintiff. 
After the witnesses had been summoned the 
defendant filed hazri on 21-5-1945. On 4 - 7-1945 
the Government Pleader for the first time on 
behalf of the defendant filed a petition stating 
that the Government had undertaken the de¬ 
fence in this case and prayed that necessary 
entries be made in the register to that effect. 
The Government Pleader suggested on that date 
that the point of maintainability of the suit be 
considered first but the plaintiff objected. There¬ 
upon the Court observed as follows: 

“It appears that piecemeal trial is not desirable. The 
facts are inter-connected and the plaintiff will adduce 
evidence on facts in order to show that the suit is 
maintainable and that the case is not governed by the 
Bihar Act III [3] of 1943. Under these circumstances, 
I think it is desirable to take up all the issues to¬ 
gether.” 

Then the case was adjourned to 6th August 

1945, for hearing. On 19th November 1945, the 
suit was transferred to the file of the Additional 
Subordinate Judge for disposal. On 2 nd January 

1946, the plaintiff filed hazri but the defendant 
filed a petition stating that the plaint was liable 
to be rejected under o. 7, R. 11 (d), Civil P. C., 
or the matter be referred to the Government 


for orders on the question of sanction under 
S. 4 (b) of the Act. On 8th January 1946, the 
Court passed an order rejecting the prayer of 
the defendant, and observed that this was an 
action under the Torts for damages for false and 
malicious arrest against the defendant. The 
learned Additional Subordinate Judge refers to 
the previous order passed by his predecessor who 
was of opinion that before the case was trans- 
ferred to him as specific issue on the point as 
to the maintainability of the suit was raised it 
was desirable to take up all the issues together 
and that this petition appeared to be a repetition 
of the former one. The argument of the defen. 
dant was dealt with as follows: 

It was argued that the act of the defendant on 
which cause of action has been based was performed in 
course of his official duty and as good faith is to be 
presumed the previous sanction of the Provincial 
Government is necessary. So far as good faith is con- 
cerned it is a rebuttable presumption and before the 
Bihar Indemnity Act can be used as a shield against 
such actions it is necessary that the act complained 
against must have been done for the purposes of 
maintaining or restoring order in any part of the Pro¬ 
vince of Bihar. The test is not that the offence is capable 
of being committed only by a public servant and not by 
any one else, but that it is committed by a public 
servant in an act done or purporting to be done in the 
execution of his duty. Unless it is proved that the act 
complained of was done by the defendant in execution 
of his official duty and for the purposes of maintaining 
or restoring order, the provisions of the Bihar Indemnity 
Act would not apply and there would be no question of 
sanction of the Provincial Government for instituting 
the legal proceeding. This in itself is a question of fac! 
which will depend upon the evidence at the time of 
trial. In case this is proved, the suit will be thrown out 
for want of sanction and not otherwise. Under these 
circumstances the plaint cannot be summarily rejected 
as prayed for. As a definite issue has been raised, it is 
better to try all the issues together as taking of evidence 
for this purpose alone would involve evidence regarding 
other issues already raised.” ° 

The application of the defendant was rejected 
and ^ hence the application in revision. In this 
particular case apart from the reasons given 
while disposing of civil Revision No. 66 of 1946, 
it cannot be said that the Court in its order 
sought to be revised, has committed any error 
of jurisdiction. He refused to revise the order 
passed by his predecessor on 4-7-1945, which gave 
rise to a civil revision in this Court, and in the 
second place he considered that the question of 
sanction could be satisfactorily disposed of after 
the evidence had been gone into. For these 
reasons the application of the petitioner must 
be dismissed with costs. Hearing fee one gold 
mohur. 

Civil Revision No. 373 of 1946. 

[26] Civil Revision No. 373 of 1946, arises out 
of Money Suit No. 35 of 1945, instituted against 
a single defendant in the Court of the first 
Subordinate Judge at Chapra, The allegations 
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in the plaint are that the defendant, who was 
then serving as the Deputy Inspector-General 
of Police in the Northern Range in Bihar, on 
20-8-1942, led an armed troop of white soldiers 
and came near the bhandar of the plaintiff 
without any rhyme or reason or any legal justi¬ 
fication and began firing from a short distance 
on those who were in the plaintiff’s bhandar 
with the result that four persons were injured 
and those who were not injured removed them¬ 
selves from the bhandar. Thereupon, ,it is 
alleged that the defendant with the troops came 
near the bhandar and ordered it to beset on fire. 
Accordingly, under orders of the defendant and 
in his presence the soldiers who accompanied 
the defendant sprinkled over the thatched roof 
of the bhandar petrol, which they carried with 
them and also Kerosene oil, which they removed 
from a neighbouring shop, and set the premises 
of the bhandar on fire. On these allegations the 
plaintiff has claimed damages to the extent of 
rs. 4207-7-3 against the defendant. 

[27] On summons being served the defendant 
put in an application on 28 11-1945, stating that 
the suit was liable to be dismissed as previous 
sanction of the Provincial Government under 
S. 4 (l) of the Act had not been obtained. Accor¬ 
dingly, he prayed that the suit might be dismissed 
or in the alternative the matter be referred to the 
Provincial Government for orders on the ques¬ 
tion of sanction. The learned Subordinate Judge 
by his order dated 14-2-1946, rejected the prayer 
of the defendant. In the course of his order the 
learned Subordinate Judge observes that it is 
clear from the expression “Unless the contrary 
is proved” that 

“Section 3 of the Act instead of operating as a bar 
contemplates a suit affording an opportunity to the plain¬ 
tiff to rebut the statutory presumption arising in favour 
of the servant of the Crown as enacted in the seotion 
itself. The plaint cannot, therefore, be thrown out on 
the ground that this section operates as legal bar to 
the institution of the suit.” 

He then points out that in his opinion the 
enactment appears to be intended to prevent 
unnecessary and vexatious suit, and would 
address himself to the question that the previous 
sanction of the Provincial Government was or 
was not necessary has at all arisen and observes 
as follows: 

‘ There is no doubt that the act referred to in the 
plaint was committed during a period which has been 
defined in the Act to be the period of emergency. The 
plaint further 6hows that the act was done under the 
orders and in the presence of the defendant, a servant 
of the Crown. There is nothing, however, in rogard to 
the purposo of the act itself to bring it within tho 
purview of the enactment. The plaint doo3 not stato 
that the act was done or ordered to be dono by tho 
defendant for the purpose of maintaining or restoring 
order and obviously there is nothing in the plaint that 
the act was done in good faith and in the reasonable 


belief that it was necessary for the purpose. In the 
petition of the defendant dated 28-11- 1945, there is no 
averment to that effect. In a civil suit a question is 
said to arise when a material proposition oi fact and 
law is affirmed by one party and denied by another 
(0. 14, R. 1, C. P. C.). No written statement has yet 
been filed in the suit and, as I have said, there is no 
averment in the defendant’s petition. Thus, at this 
stage there is no material before the Court on the basis 
of which it can be said that the question on the point of 
previous sanction has arisen. I am, therefore, definitely 
of opiuioa that the petition is premature and it is ac¬ 
cordingly rejected.” 

[28] It seems to me that the Court has passed 
a proper order which does not call for our inter¬ 
ference at this stage. The Court will be able to 
decide effectively and more satisfactorily after 
the evidence has been adduced whether in the 
circumstances of this particular case the ques¬ 
tion of tho previous sanction of the Provincial 
Government has arisen within the meaning oi 
S. 4 (b) of the Act. 

[29] For these reasons and also for the reason 
given while disposing of Civil Revn. No. 66 of 
1946, this application must be dismissed with 
costs. Hearing fee one gold mohur. Let the trial 
of these suits now proceed with all convenient 
and possible speed so that the evidence may not 
become stale. 

[80] Sinha J. — I agree. 

[31] Das J. — I agree, and would like to add 
that, assuming Bihar Act (3 [III] of 1943) is intra 
vires, about which I express no opinion at this 
stage, S.4 (a) of the Aot makes previous sanction 
of the Provincial Government a condition prece¬ 
dent to the institution of a suit in respect of 
such acts only as are ordered or done eto., by a 
servant of the Crown for the purpose of main- 
taining or restoring order during the period of 
emergency. Therefore, the foundation of the 
protection given is the purpose for which the aot 
is ordered or done etc. As I read S. 4 (b), it is 
for the Court to deoide if any question as to 
previous sanction arises or not. The Court may 
well say that there must at least be some prtma 
facie evidence as to the purpose for which the 
ftots complained against were done, before it can 
be held that a question as to the previous sanc-i 
tion of the Provincial Government has arisen. I 
am unable to accept the contention of the learned 
Advocate-General that as soon as a petition is 
filed on behalf of one or some of the defendants 
that previous sanction of the Provincial Govern¬ 
ment is necessary (without even stating the 
purpose for which the aots were ordered or done 
etc.), the jurisdiction of the Court is ousted and 
it must either throw out the plaint or refer the 
matter to the Provincial Government. In my 
view, tho express words used in S, 4 (b) to the 
effect— “If any question arises as to whether 
previous sanction etc, is necessary under ol. (a>° 
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—are against such a contention. There may be a 
case where the defendant after filing a petition 
of the kind referred to above absents himself or 
gives no evidence : circumstances may even 
arise when the suit may have to be decreed ex 
parte on one-sided evidence. Can it be said that 
in such a case also the question of previous sanc¬ 
tion has arisen merely by reason of the petition 
filed, without even an averment or prima facie 
proof of the purpose for which the act was 
ordered or done etc., by the servant of the 
Crown ? I venture to say that the answer must 
be in the negative. The Courts below were right, 
therefore, in holding that the question of previous 
sanction did not arise at the particular stage in 
which the suits are at present; and that it might 
arise at a subsequent stage. 

V,R< Applications dismissed. 

A. I. R. (34) 1947 Patna 191 [G . N. 70] 

Manohar Lall and Imam JJ. 

. Shwkaran Lall Seth and another — Peti¬ 
tioners v. Emperor. 

N ° 3, 1487 and 1550 of 1945 . Decided 

fWa j*®™ order of Judicial Commissioner, 

Chota Nagpur, D/-3-10-1945. 

( a ) Hoarding and Profiteering Prevention Ordi¬ 
nance (35 [XXXV] of 1943), S.4-S.4 must be 

include 0 "/ Wi ‘ h S ‘ 2 -‘' Dealer ’' iD S - 2 (b) does not 
conviVt .* j 11 e “P loyed t0 sell—He cannot be 
HnarHi ^ Un ? e £. 13 for contravention of S. 4— 

(35 rxxxv /1 mS ee o riDg Prevent ' on Ordinance, 
435 LXXXV] of 1943), Ss. 2 and 13. 

Section 4 must be read with S. 2. 

thfbusinel 1 „ a J h0p cannotbe said to be carrying on 
s. 2 (b) The * lng any article within the meaning of 

businesi'of selling s the^n **• / all I oarrying 0D the 

employee to sell r p , ro P rietor - A servant is a mere 
the person . artlCles ? s ma y be g iven to-him by 

such article He el' 168 , °.? th ® busiQess of EelliD S a 4 

S 13 for 8 can . not therefore be convicted under 
A I H ,q/ r aV u nlion of the Pulsions of S. 4: 32 

[Para 2] 

nance?3°5 a rxXYVi d « P /£?^ ering Prevention Ordi- 
article on ° f 1943 )' S ' 4 - Servant selling 

of s 4 Owner f h owne r of shop in contravention 

ded as oerZ c ,r Sent -J et 0Wner must be regar- 

Prevenfinn/a- 6 mg T Hoardin g and Profiteering 
revent.on Ordinance (35 [XXXV] of 1943), S. 13 

and eeU 0 a e S f- r r nt . is , employea by the owner of a shop 
is the nin “ f the shop on bebalf of the owne r, it 

as the Zv. r h ° SeIliDg oc odei ' D S for sale. So long 
and tw a ‘ *^ otln g within ‘be s°°pe of his authority 
it tVi»t ■ i' S DOth,ng to sbow ‘ ba ‘ be was acting beyond 
rate eVd th Sa k’ ael “8 articles of his master at a high 
sale or tbo^ff 6 / makm S a Personal profit, the act of 
but it oSer ‘° sed no doubt is an act of the servant, 
the 1 tbe k Wner of tbe 3hop who must be regarded as 

absen t ft. U SeUiD8 or ° ffering for saIe - ™ 

t r ( ° { the ?™er from the shop at the time of the 

of semi Y. 0 ? la . n0tbe a g° od defence to the charge 

1945 m COntraventioa °f S' 4 : 32 A. I. R. 

1945 AU. 90, Rd. on. [p ara 3] 


(c) Hoarding and Profiteering Prevention Ordi¬ 
nance (35 [XXXV] of 1943), S. 13 — Contravention 

of S. 4 should not be treated too leniently_On 

facts, fine of Rs. 1000 was, however, reduced to 
Rs. 100. 

Offences of coutravention of S. 4 must not be treated 
too leniently. Where, however, the articles were sold by 
the servant of the owner, far beyond the controlled 
price, in the absence of the owner, in view of the fact 
that the accused had immediately taken action against 
his servant by dismissing him from service, when he 
came to know that he had sold articles in his absence in 
contravention of S. 4, for a price beyond the controlled 
price, the sentence of fine of Rs. 1000 was considered 
much too severe and was reduced to Rs. 100. [Para 3] 

Prem Lall; and G. P. Das and B. S. Sinha (in 
1487 and 1550 respectively) —for Petitioners. 

K. P. Varma—tor the Crown. 

Cases referred :— 

1. (’45) 32 A. I. R. 1945 Lab. 281: 222 I. C. 38 f'F B I 

Mangat Ram Pritam Dass v. Emperor. ‘ ' ’ 7 

2. (’45) 49 C. W. N. 130: 32 A. I. R. 1943 Cal. 319 

Miss A. Heape v. Emperor. 1 

3 Qn 4 oiQ‘T L n R o7 19 i 5 All,540: 32 A. I. R. 1945 AIL 
’/'V® 7, Em P eror v - Parish Chandra Bagla. 

4- (45 32 A. I. R. 1945 Lab. 238: I. L. R. (1946) Lah. 
239 : 224 I. C. 184 (F. B.), Uttam Chand v. Emperor. 

Imam J. — In these two revisions, the 
petitioners have been convicted under s. 13 , 
Hoarding and Profiteering Prevention Ordinance, 
1943. The petitioner, Sheokaran Lall Seth has 
been sentenced to a fine of Rs. 1000 and the 
petitioner, Dwarka Prasad has been sentenced 
to three months’ rigorous imprisonment. There 
was also an order of forfeiture of the cloth which 
according to the prosecution was offered for sale 
beyond the price fixed by Government. The 
petitioner, Sheokaran Lall Seth is the proprietor 
of the shop and the petitioner Dwarka Prasad 
was a servant employed in the shop. According 
to the prosecution on 8.11-1944 the complainant 
Mr. K. N. Sahay a Sub-Deputy Magistrate with 
others went to the shop of the petitioner Sheo. 
karan Lall in order to purchase woollen cloth. 
Dwarka Prasad the salesman in the shop showed 
them two thans of check flannel demanding 
Rs. 20 per yard as its price. The Sub-Deputy 
Magistrate after referring to the price list 
declared that the controlled price was Rs. 10 and 
odd and asked Dwarka Prasad to sell the cloth 
at that rate, but the latter did not agree. The 
matter was then referred to the police and it 
would appear that thereafter Dwarka Prasad 
took a more reasonable attitude declaring that 
the cloth may be taken, but a receipt must be 
given and the whole matter should be dealt with 
the proprietor after he returned. Admittedly 
Sheokaran Lall was not in the shop at the time 
and it is said that he was in Calcutta. On the 
facts found by the Courts below there cannot be 
the slightest doubt that woollen cloth was offered 
for sale in the shop of Sheokaran Lall Seth at the 
rate of Rs. 20 per yard, whereas the controlled 
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rate should have been no more than Rs. 10 and a 
few annas. With these findings we see no reason 
to interfere. 

[2] As the arguments presented on behalf of 
the petitioners present different aspects for 
discussion, I would first of all take up the case 
of the petitioner Dwarka Prasad. It was urged 
on his behalf that he should not have been con- 
victed at all even assuming that he offered for 
sale the cloth in question as S. 4 of the Ordinance 
provides that no dealer or producer shall sell or 
offer for sale to any person any article for a 
price exceeding the maximum fixed by notifica- 
tion under clause (c) of sub-section (l) of S. 3. A 
salesman in a shop cannot be regarded either as 
a dealer or a producer. Section 2 defines who is 
|a ‘dealer’ and who is a ‘producer’. Section 4 
must be read with S. 2. Section 13 merely 
provides penalties for the contravention of any 
of the provisions of the Ordinance. Following is 
the definition of the word “dealer” in S. 2 (b): 

" ‘Dealer’ means a person carrying on the busi. 
ness of selling any article, whether wholesale or 
retail”; and the word ‘producer’ has been defined 
in s. 2 (e) as follows: “‘producer’ includes a 
manufacturer”. Now it is quite clear that a 
servant employed as a salesman in a shop is not 
a ‘producer’ according to the definition of the 
word in the Ordinance. The real question is 
whether he comes within the meaning of the 
word ‘dealer’ as defined in the said section. 
Reliance has been placed on behalf of the peti¬ 
tioner on the Full Bench decision reported in 
A. I. R. 1945 Lab. 281. 1 According to this decision 
a servant employed in a shop is not a dealer 
according to the definition given in S. 2 (b). 
According to their Lordships such a person 
;could not be regarded as carrying on the busi¬ 
ness of selling any article. On behalf of the 
iCrown reliance was placed on a Division Bench 
decision of the Calcutta High Court in 49 C. \Y. 
N. 130 2 . In the Calcutta case their Lordships 
thought that on the whole a servant employed 
in a shop could be regarded as a person carry¬ 
ing on the business of selling any article and 
accordingly they convicted one Miss Heape for 
contravention of the provisions of the Ordinance 
although they treated the offence as a technical 
one. It seems to me that the reasoning of the 
learned Judges of the Lahore High Court is 
more in accord with the words used in the sec¬ 
tion which defines the expression ‘dealer’ than 
the view taken by the learned Judge of the 
Calcutta High Court. It seems to me a servant 
in a shop is not carrying on the business of sel¬ 
ling any article. The person who is really carry¬ 
ing on the business of selling any article of the 
shop i3 the proprietor. A servant is a mere 
employee to sell such articles as may be given 
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to him by the person who carries on the business I ! 
of selling any such article, and I would respect- I 
fully agree with the view of the learned Judges I 
of the Lahore High Court when they say: “A I 
servant no doubt conducts sales on behalf of an I 
owner, but by merely discharging this function l 
he does not convert himself into a dealer”. In a 
the circumstances the petition of Dwarka Prasad I 
must be allowed as he was not a dealer and, 
therefore, did not contravene the provisions of I 
S. 4 of the Ordinance and so could not be puni- 1 
shed under S. 13. » 

[3] The case of Sheo Karan Lall Seth stands I 
on a different footing. As a proprietor of the I 
shop he was certainly carrying on the business of I 
selling an article and, therefore, must be regarded I 
as coming within the definition of the expression I 
‘dealer’ in s. 2 (b) of the Ordinance. It was, how- I 
ever, urged on his behalf that he was absent and I 
there was nothing to show that he had instructed I 
his servant to sell beyond the controlled price I 
and that he could not be held liable for any con- I 
travention of the Ordinance by his servant. I 
Admittedly he was not present when his servant I 
offered for sale the cloth. It was also pointed I 
out on his behalf that since the incident of the 
8th November 1944 the petitioner has dismissed 
Dwarka Prasad for having offered for sale cloth 
beyond the controlled price. Section 4 states that 
no dealer shall sell or offer for sale. In my 
opinion when a servant is employed by the r 
owner of a shop and sells articles of the shop on I 
behalf of the owner, it is the owner who is I 
selling or offering for sale. So long as the servant I 
is acting within the scope of his authority and I 
there is nothing to show that he was aoting be- I 

yond it, that is to say, selling articles of his I 

master at a high rate and thereby making a I 
personal profit, the act of sale or the offer to I 

sell no doubt is an aot of the servant, but it is l 

the owner of the shop who must be regarded as i 
the person who is selling or offering for sale. I 
The mere absence of the owner from the shop I 
at the time of' the transaction would not, in my I 
opinion, be a good defence to the oharge. This I 
point came up for consideration before the I 
Allahabad High Court and reference may be I 
made to the case in i.L.R. (1945) ALL. 540 8 where I 
Malik J. has reviewed several English cases and I 
. has expressed a view similar to mine and it would I 
be unnecessary for me to burden this judgment * 
with a review of the various oases oited by him 
in his judgment. In my opinion, therefore, the 
conviction of Sheokaran Lall Seth is correct 
It was urged on behalf of the petitioner that 
even if he should be found guilty of the offenoe, 
it should be regarded as a technical one and the 
sentence imposed was muoh too severe. Befe- 
rence was made to the observations of the 
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learned Judges of the Lahore High Court in the 
Full Bench case in A. I. R. 1945 Lah. 238. 4 
In my opinion, the sentence of Rs 1000 does 
appear to be somewhat severe, in the circumst¬ 
ances; but I am inclined to think that offences 
of this kind should not be treated too leniently. 
It seems to me, however, that there is something 
to be said for the petitioner when he took action 
against his servant in dismissing him for con¬ 
travening the provisions of the Ordinance and I 
would accordingly reduce his sentence to a fine 
•of Rs. 100, but would maintain the order of for- 
feiture of the cloth in question. The result is that 
the petition of Dwarka Prasad is allowed, his 
conviction and sentence set aside and the petition 
of Sheokaran Lall Seth is dismissed with the 
above modification. The fine in excess, if paid, 
must be refunded. 

Manohar Lall J.— I agree. 

R-GD. Order accordingly . 


A. I. R. (34) 1947 Patna 193 [G . N. 71] 

Fazl Alt C. J. and Ray J. 


Bishundeo Narain Singh and others — 
Appellants v. Hemnarain Singh and others 
— Respondents . 

Appeal No. 1022 of 1944. Decided on 14-3-1946, 
from appellate decree of Additional Sab-Judge, Dar- 
fohanga, D/- 30-5-1944. 


(a) Bengal Alluvion and Diluvion Regulation 
(\l [XI] of 1825), S. 4 (1) — Accretion to tenancy 
land by gradual recession of river—Section applies 
and lands are gained to tenancy. 


In the case of a landlord and tenant when the land 
is gradually accreted to the lands held in tenancy on 
-the bank of a river the tenant gains the land for the 
purpose of his tenancy while the proprietor’s proprie¬ 
tary right is retained by reservation of his right to re¬ 
alise rents from the land thus gained by the tenant. 
Ihis involves no confiscation of the proprietary right 
of the owner of the bed of the river: 9 A.I.R. 1922 Pat. 
588 (F.B.), Foil. and held still good law. 


[Paras 14 and 15] 
(b) Bengal Alluvion and Diluvion Regulation 
(11 [XI] of 1825), S. 4—Gradual — Accretion need 
not necessarily be slow and imperceptible. 

The word ‘gradual’ in the section does not mean 
that the accretion must necessarily be slow and imper¬ 
ceptible. in the sense in whioh that expression is used 
in English case law on alluvion and diluvion : 7 A.I.R. 
1920 Pat. 330, Foil, [Para 17] 


-Dr .D.N. Mitter and A jit K. Mitter — for Appellants. 
Dr. J . N. Banerji and K. K. Sinha — 

for Respondents. 

Cases ref erred :— 

1. (’22) 3 P. L. T. 513 : 9 A. I. R. 1922 Pat. 588 : 2 
Pat. 18 : 67 I. C. 642 (F. B.), Khubi Mahto v. Lachmi 

1 D3iSi 

2. (’69-70) 13 M. I. A. 467 : 5 Beng. L. R. 521 : 2 
Suther 336 : 2 Sar. 594 (P. C.), Lopez v. Muddun 
Mohan Thakur. 

3. (’27) 54 I. A. 156 : 14 A. I. R. 1927 P. C. 89 : 6 
Pat. 481 :1011. C. 1 (P. C.), Maharaja of Dumraon 
t. Secretary of State. 
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4. (’72) 10 Beng. L. R. 406 : 3 Sar. 151 (P. C.), Nogen¬ 
der Chunder Ghose v. Mahomed EusoS. 

5. (’94) 2 I. A. 28 : 14 Beng. L. R. 268 : 3 Sar. 411 : 
3 Suther 56 (P. C.), Hursuhai Singh v. Syud Lootf Ali 
Khan. 

6. (’77-78) 3 Cal. 796 : 3 Sar. 776 (P. C.), Radha Pra¬ 
sad Singh v. Ram Coomar Singh. 

7. (1900) 27 I. A. 81 : 27 Cal. 768 : 7 Sar. 699 (P. C.), 
Jag jot Singh v. Rani Brij Nath Kunwar. 

8. (1863) 1 Marsh. 136 : AV. R. F. B. 45 (F. B.), 
Romanath Thakore v. Chunder Narain Chaudhury. 

9. (’20) 5 Pat. L. J. 1 : 7 A. I. R. 1920 Pat. 330 : 52 
I. C. 147, Lachmi Narayan v. Kesko Prasad. 

10. (’15) 42 : Cal. 489 : 1 A. I. R. 1914 P. C. 48 : 41 
I. A. 221 : 25 I. C. 467 (P. C.), Raja Srinath Ray v. 
Dinabandhu Sen. 

Ray J. — The plaintiffs are the appellants. 
They commenced the action giving rise to this 
appeal for declaration of title and confirmation 
of possession, or, in the alternative, for recovery 
of possession of the disputed char lands of three 
bighas that formed by gradual accretion from 
recess of the river Gandak adjoining survey 
Plots Nos. 2419 to 2421 and 2428 lying adjacent 
and west to the bed of the river which is pri¬ 
vate property of the plaintiffs bearing Survey 
Plot No. 2168 recorded in the record of rights as 
gairmazrua khas. The above survey plots lying 
adjacent west of the river constitute raiyati 
holdings of the defendants first party (defen¬ 
dants 1 to 8). The defendants second party are 
cosharer-landlords of the plaintiffs who own 
11 annas 6 pies proprietary share in Tauzi 
No. 5108 of village Patailia through which the 
river Gandak flows. 

[ 2 ] With regard to the formation of the 
chars, the plaintiffs’ case was that, at the time 
of the earthquake in January 1934, the river 
bed suddenly got elevated on its west side, 
and the course of the river suddenly shifted 
leaving bare an area of 20 bighas adjacent 
to the lands of the defendants first party, and 
of other tenants, and that the disputed land of 
three bighas is a part of this area and was 
particularly attached to the aforesaid tenancy 
plots of the defendants first party. The lands 
thus formed were at first sandy and swamy but 
became culturable in 1936 since when the plain¬ 
tiffs, and other landlords of the village have 
been in possession thereof, that the defendant 
first party during the last Kisan movement laid 
claim to the disputed land with the result that 
a dispute having arisen between the parties, a 
proceeding under s. 144, Criminal P. C., was 
started. The said proceeding terminated in 
favour of the defendants first party. Hence, the 

plaintiffs had to file the present suit for the re¬ 
liefs aforesaid. 

[3] The plaintiffs claim was resisted by de. 
fend ants l and 2 on the ground that two bighas 
out of the disputed lands emerged as a result of 
gradual recession of the river towards the east 
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in course of a period of 15 years, gradually ac¬ 
creting to the adjacent east of the defendants’ 
tenancy lands comprised in the survey plots 
mentioned above. By the year 1335, an area 
over two bighas was brought into cultivation by 
then. In course of another three or four years 
about a bigha more char land accreted to the 
aforesaid two bighas. They further asserted that 
neither the plaintiffs, nor any other landlord 
were ever in possession of the disputed lands, 
and that the story of sudden upheaval of the 
bed of the Gandak, and the shifting of its course 
during the earthquake was flatly denied. 

[4] The Court of first instance recorded his 
finding in the following words : 

“The real position is that the shifting of the course 
of river began before the earthquake and continued 
duriDg the years of the earthquake as well as after the 
year of the earthquake and the land was formed by 
gradual alluvion during all this period and the plain¬ 
tiffs’ case about sudden shifting of the river in the 
earthquake in 1934 .is false. So far as the plain¬ 

tiffs’ case of possession also is concerned, I find that 

the plaintiffs’ version is wholly inconsistent. 

Further as it is a case of gradual alluvion as already 
discussed above, I hold, in view of the principles of 
law already discussed above, that the defendants first 
party have acquired the same interest in the suit land 
which they hold in the tenancy lands to which suit 
land is an accretion and that they are entitled to hold 
the same. Subject of course to payment of such rent as 
they may be liable under the law. Plaintiffs are, there¬ 
fore, only entitled to realise rent for the lands as pro¬ 
prietors but are not entitled to possession of the lands 
or to any other title therein.” 

[5] The learned lower appellate Court found 

in terms hereinafter following: 

"On a consideration of the evidence on the record, 
I find that there is ample evidence to support the find¬ 
ings of the lower Court and the view he has taken can¬ 
not be said to be perverse. Hence, I do not find 
sufficient reason to differ from the view he has taken 
nor have I sufficient reason to discard the estimate of 
the evidence of the witnesses recorded by him. Hence 
relying upon the evidence for the defendants I in 
agreement with the learned lower Court hold that the 
suit land was gained by gradual accession from the 
recess of the river.” 

The plaintiffs’ story of possession ever since 
their formation by sudden upheaval of the bed 
of the Gandak has been disbelieved by the 
lower appellate Court who in concurrence with 
the Court of first instance held that the defen¬ 
dants were all along in possession of the dis¬ 
puted land, and that neither the plaintiffs nor 
their cosharers were ever in possession of the 
same. 

[6] With regard to the contention of law that 
Regulation ll [xi] of 1825 does not govern the case 
of a river, which is the private property of an 
individual and not of the Crown, the lower ap¬ 
pellate Court as well as the trial Court held that 
the decision in 3 P. L. T. 513 1 which laid down 
that cl. (l) of S. 4 of the Regulation deals with 
divers of all classes and is subject to no words 


of limitation or restriction is conclusive on th& 
point. Coming to the conclusion, as abov6, both 
the learned Courts below dismissed the plain¬ 
tiffs’ suit. Hence this second appeal. 

[7] The learned Counsel for the appellants,. 
Dr. Hitter, has raised two salient points before 
us. One is that in order to attract the provisions, 
of the Regulation the accretion must be by slow 
and imperceptible means and that in this view 
of the law, the findings of the Courts below that- 
the lands were formed by gradual accretion are 
inadequate in law to justify, the conclusions- 
arrived at. He urged therefore, that the case 
must be remanded for a finding as to whether 
the disputed lands accreted to the defendants* 
tenancy lands slowly and imperceptibly. The 
next point urged by Dr. Hitter was that the 
principles of S. 4 (l) of the Regulation were not 
attracted to cases of gains of lands from the bed) 
of a river which was subject of private property. 
They in their operation are confined to cases of 
increase of lands gained from the sea or river 
the beds of which vested in the Crown or else* 
according to him, it would amount to confisca¬ 
tion of one individual’s property to the benefit 
of another as pointed out in 13 M. I. A. 467. 2 

[8] It is not contended before us that the 
facts on which the decision in 3 P. L. T. 513 1 are 
founded are in any way distinguishable from 
the facts of the present case. In other words*, 
what is contended before us is that in view of 
subsequent decisions of their Lordships of the 
Privy Council, the law as laid down in 3 P. L. T. 
513 1 is no longer good law. It is therefore, urged 
that the case should be referred to a larger 
Bench for deoision in view of the decisions of 
their Lordships of the Privy Council. 

[9] It goes without saying, that unless we are 
satisfied that the decision of the Privy Council 
has laid down any principle inconsistent with or 
contrary to the decision of the Full Bench case 
in 3 P. L. T. 513, 1 we are bound by it. I shall* 
therefore, at once proceed to examine the diota 
of the Privy Council case relied upon by the 
learned Counsel. 

[10] The case most relied upon is the case in 
54 1 , a. 156. 8 The material facts of this case were 
as follows: The mahai Turk Ballia was the 
property of certain proprietors, and was situate 
on the northern bank of the Ganges while the 
estate of the Haharaja of Dumraon in the dis¬ 
trict of Shahabad was to the adjacent south. 
Between 1871 and 18S4 the land of village Ballia 
was washed away by the Ganges, which was 
gradually moving northwards, until in 1884 the 
whole of the village had disappeared. As the 
river altered its position to the northward, accre¬ 
tions took place on the opposite bank in the 
Shahabad district and Turk Ballia by the yew 
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1909 had re-formed on the south side of the river. 
On the re-appearance of Turk Ballia on the 
south side of the Ganges, the mahal was placed 
on the rent roll of the Collector of Shahabad 
and notices were given to the original proprietor 
to pay the arrears of revenue due in respect 
thereof. No revenue having been paid, the estate 
was put up to sale and in the absence of bidders, 
it was duly purchased by the Collector on behalf 
of the Government. The Collector of Shahabad 
thereupon began relaying the boundaries of the 
mahal under the Survey Act. To this the Maha¬ 
raja who was in possession of the lands objected 
claiming them as an accretion to his own estate. 
On his refusal to give up possession, the suit 
was instituted by the Secretary of State. 

[ll] The contention of the appellant (Maha¬ 
raja) before their Lordships was that if he 
acquired a good title to the lands in suit by 
reason of their gradual accession to his other 
lands, it would be necessary for the authorities to 
assess the accreted land under Act 9 [ix] of 1857 
before revenue could be levied in respect there¬ 
of, and that as this was not done, the Maharaja 
could not be said to be in default of payment 
of revenue, and consequently the sale was with¬ 
out jurisdiction and was invalid. The principal 
question, therefore, before their Lordships was 
whether the Maharaja had obtained a good title 
to the lands in suit by reason of their gradual ac¬ 
cession to his estate to the south of the Ganges by 
reason of the recess of the river to the northward. 
This contention was sought to be based upon the 
provisions of Regn. ll Cxi] of 1825, S. 4, cl. (l). 
The findings of fact in that case were, (l) that 
the erosion was slow and gradual but not im¬ 
perceptible ; (2) that the process of alluvion by 
which the land in suit was formed on the south 
side of the river was slow, gradual and imper¬ 
ceptible and (3) that the lands in suit stood on 
the site formerly occupied by the mauza Turk 
Ballia. On these findings their Lordships held, 
following the principles laid down in 13 M. I. A. 
467, 2 that the land washed away and afterwards 
re-formed on the old ascertained site was not 
land gained by increment within the meaning of 
S. 4 (2) of Bengal Regulation ll [xi] of 1825. In 
coming to this conclusion, their Lordships ob¬ 
served at one place: “The terms of the first clause 
of S. 4, taken literally and by themselves, may 
be said to be sufficiently wide and general to 
include the facts of this case, but the clause has 
been the subject of judicial decisions, some of 
them by the Judicial Committee, which appear 
to their Lordships to place a limitation upon the 
application of the first clause.’ 1 For this limita¬ 
tion, referred to above, their Lordships relied 
upon the case in 13 M. L A. 467 2 mainly and 
certain other cases decided by the Board in 
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subsequent years which according to their Lord- 
ships, simply reiterated and thus followed the 
principle of the case of Lopez. 2 They are io Beng. 
L. R. 406, 4 2 1. A. 28, 5 3 Cal. 796 8 and 27 1. A. 8l. 7 
Their Lordships have taken pains to show that 
in all these cases the principle that where the 
land after being washed away reappears and 
reforms on the old ascertained site, there is 
nothing in the Regulation from which it could 
be contended that the right of the original owner 
should be confiscated. This principle has no 
doubt been differently expressed in different 
cases and, in deducing the principle, their Lord- 
ships of the Judicial Committee have laid stress 
upon the word gained’ to imply the negation of 
confiscation of the property of the original owner 
to enure to the benefit of another proprietor to 
whose lands the reformation is an accession. The 
words that have given rise to the contention 
that S. 4 (1) of the Regulation is confined, in its 
operation, to increment of lands gained from 
sea or public river can be profitably quoted 
here. They are: 

“It is to be observed, however, that the clause (cl. 1 of 
S. 4 of Reg. 11 of 1825) refers simply to cases of 
gain, of acquisition by means of gradual accession. 
There are no words which imply the confiscation or 
destruction of any private person’s property whatever. 
If a Regulation is to be construed as taking away any¬ 
body’s property, that intention to take away ought to 
be expressed in very plain words, or be made out by 
very plain and necessary implication. It is quite obvious 
that what the then Legislative authority was dealing 
with was the gain which an individual proprietor might 
make in this way from that which was part of the 
public territory the public domain not usable in the 
ordinary sense—that is to say, the sea belonging to the 
State, a public river belonging to the State; this was a 
gift to an individual whose estate lay upon the river or 
lay upon the sea, a gift to him of that which by accre¬ 
tion became valuable and usable out of that which was 
in a state of nature neither valuable nor usable.” 

[ 12 ] The fallacy in the appellant’s argument 
is that the aforesaid observations are taken to be 
an exposition of the whole law on the subject. 
But this contention overlooks the fact that the 
observations in the decision must be taken to 
go so far as they are relevant to the facts of the 
case; or in other words, they must be qualified 
and governed by the particular facts on which 
their Lordships had to decide. The case of 
Lopez 2 was a case in which two riparian pro¬ 
prietors advanced competing claims to lands re¬ 
formed on its old site, but at the same time, ac¬ 
creted to the lands of another proprietor. One 
of them was claiming on his original title and 
the other claiming as an acquisition by gradual 
accession. In such a case their Lordships held 
that to apply cl. 1 of S. 4 of the Regulation lite¬ 
rally would amount to gain by one proprietor 
from the lands of his neighbour, while, on the 
other hand, the word “gain” in the clause meant 
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gain of land which w 7 as in the state of nature 
and a part of the public domain. This, at any 
rate, does not amount to holding that cl. 1 is 
not applicable to cases of acquisition by gradual 
accession from private rivers, when it can be 
employed without confiscating an already exist¬ 
ing title. The clause is worded in terms wide 
enough to include all classes of river. The im¬ 
port of ‘gain’ occurring in the clause can be 
well illustrated from the following quotations 
some of which are approved by the Judicial 
Committee while others are relied on by the 
Judicial Committee by way of expressing the same 
principle as is pronounced in the case of Lopez. 2 

[13] In 1 Marshall 13G 8 a case approved by 
the Judicial Committee in 13 M. I. A. 4G7 2 Sir 
Barnes Peacock said : 

“We are of opinion that the word “gained” in S. 4 
of Reg. 11 [XI] of 1825 does not extend to cases of land 
washed away and afterwards reformed upon the old site, 
which can be clearly recognised . . . .” 

The principle is that where the accretion can 
be clearly recognised as having been reformed 
on that which formerly belonged to a known 
proprietor, it shall remain the property of the 
original owner. In 10 Beng. L. R. 406* it was said : 

“No express provision is made of the case of land 
which has been lost to the original proprietor by the 
encroachment of the sea or a river, and which after 
diluviation reappears on the recession of the sea or 
river .... which must, therefore, be determined by 
“the general principle of equity or justice” under the 
5th Rule.” 

It was also said in the same case : 

“It is not easy to see upon what principle a title to 
alluvion by gradual accretion should prevail against the 
original ownership established by identification of site, 
unless it be that where the acoretion is so gradual as to 
be latent and imperceptible during its progress, the law, 
on grounds of convenience, presumes incontrovertibly 
that no other ownership can be shown to exist and so 
bars enquiry.” 

In 27 I. A. 8l 7 Lord Robertson, in giving judg¬ 
ment said: 

“It is perfectly plain that neither the specific provi¬ 
sion of the first sub section nor the general principles of 
equity and justice lend the slightest support to the pre¬ 
tension of the appellant, which is to land that would be 
gained not from the river but from a neighbour.” 

[14] In my judgment the ratio decidendi of 
the decisions above referred to was not based 
upon the character of the river (whether public 
or private) but upon the equitable principle that 
the previous ownership, if ascertainable, of the 
lands newly formed after diluviation should not 
be allowed to be destroyed merely on account 
of the fact that those very lands reappearing 
on their old ascertained site become accretions 
by slow and gradual process of the river to 
another man’s land. This principle, however, 
leaves untouched the cases in which without 
involving confiscation of the old proprietor’s or 
owner’s property the lands can be said to be 


Hemnarain Singh ( Bay J.) A. I. R. 

gained by another by the process of gradual 
accretion. Such a case is the case between a 
landlord and his tenant. The lands are gained 
to the tenancy by process of gradual accretion | 
but not lost to the proprietor on whose bed they 
are formed, because his proprietary right of re- 
ceiving rent is recognised under the law. The 
case where the river is small and shallow, is 
governed by cl. 4 of S. 4 which clause very 
clearly enacts that w 7 hile maintaining the pro¬ 
prietorship of the owner of the bed, the accre¬ 
tion may well form an increment to the tenancy 
of the subordinate tenure holder. This is enacted 
by the words “subject to the provisions stated 
in the 1st clause of the present section.”- Where, 
however, the rivers are neither small nor 
shallow but the beds belong to a private pro¬ 
prietor, they can either be governed by cl. 1 of 
S. 4 subject to the limitation that it does not 
work out a confiscation of one’s property in 
favour of another in any particular case, or by 
cl. 5 of the section. 

[15] In the Full Bench case in 3 P. L. T. 518 1 
the learned Chief Justice brings such a case 
within the purview 7 of R. 1 of s. 4, w T hile their 
Lordships Mullick and Jw r ala Prasad, JJ. say 
that such a case, if not provided for in R. 1 of 
S. 4 is governed by R. 5, that is, by the general 
principles of equity and justice and relying upon 
this principle, they agreed with the deoision of 
the learned Chief Justice that when the lands 
gradually accreted to the lands held in tenancy 
on the bank of the river, the tenant gains it for 
the purpose of his tenancy, while the proprietor’s 
proprietary right is retained by reservation of 
his right to realise rent from the lands thus 
gained by the tenant. All the three learned 
Judges agree that it involves no confiscation of 
the proprietary right of the owner of the bed. 

[16] A very short answer to the contention of 
the learned Counsel for the appellant is that the 
Full Bench decision in 3 P. L. T. 513 1 considered 
the effect of the decision of their Lordships of 
the Judicial Committee iu the case of 13 M. I. A. 
4G7 2 and the case now cited by him, namely, 54 
I. A. 15G 3 lays down nothiug more and nothing 
less than that. On the contrary the later deci- 
sion is based on the earlier one and reaffirms 
the same principle. There is, therefore, no reason 
to hold that the Full Bench case is no longer 
good law. 

[17] It has been further contended, as notioed 
above, that until it is found that the lands were 
gained by slow and imperceptible means it can- 
not in law be sufficient to hold that the lands 
have been gained by gradual accretion within the 
meaning of the Regulation. The learned oounsel 
conceded that if it is found that the acoretion was 
imperceptible in its process, the plaintiff’s title to 
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the lands even though formed on the bed of the 
river, which is his private property, will be lost 
to him. Under the circumstances, it is not 
necessary to remand the case for a finding be¬ 
cause the defendant does not claim any pro¬ 
prietary right to the disputed lands. It may also 
be noted that in the case cited by him, 54 I. A. 
156 3 it has been found as a fact that the lands in 
suit had been formed adjacent to the Dumraon 
Maharaja’s estate on the south side of the river 
by slow, gradual and imperceptible means and 
still, their Lordships held, that the ownership of 
the previous proprietor whose lands had been 
reformed on its old site was not lost. In my 
judgment, therefore, there is no substance in this 
argument. On this point too there is a decision 
of this Court that is binding upon us. In 5 Pat.L.J. 
I 9 it was said : 

“The word ‘gradual’ in S. 4, Bengal Alluvion and 
Diluvion Regulation, 1825, does not mean that the 
accretion must necessarily be slow and imperceptible, 
in the sense, in which that expression is used in English 
case law on Alluvion and Diluvion.” 

This observation was based upon a decision of 
the Privy Council in 42 Cal. 489. 10 

[18] A large number of other cases were re¬ 
ferred to us during the course of the argument 
and these have been fully considered by us. I do 
not, however, think it necessary to refer to 
all of them, and I am of opinion that they do 
not elucidate the proposition contended for by 
the learned counsel for the appellant any further 
than the cases already dealt with. 

[19] In my judgment, therefore, the appeal 

has no merit and must be dismissed with costs. 

# 

Fazl Ali C. J. — I agree. 

G.B. Appeal dismissed. 


A. I. R. (34) 1947 Patna 197 [C. N. 72] 

Manohar Lall Ag. C. J. and Ray J. 

B. S. Hickey and others — Appellants v. 
Jai Narain Thakur x and others — Respondents . 

Appeal No. 719 of 1944, Decided on 15-8-1946, from 
appellate decree of Sub-Judge, Darbhanga, D/- 
10-2-1944. 

(a) Bengal Village Chaukidari Act (6 [VI] of 
1870), S. 14—Zamindar having kutchery in village 
for collection of rent assessed under Act — His 
officers and servants employed for collection residing 
in part of kutchery and adjoining blocks are not 
“occupiers”of the houses and cannot be separately 
assessed under Act. 

Where a zamindar has been assessed under the Act 
on the ground that he has a kutohery in a village for 
the collection of rent, then if a part of the kutchery 
or other blocks adjoining it are occupied by the zamin- 
dar’s officers and servants employed for the collection of 
rent it cannot be said that they are permanent residents 
of the blocks. They are residing there in their capacity 
of officers and servants of the zamindar and are liable 
to be removed at his pleasure. They are not therefore 
“occupiers of the houses” within the meaning of the 


Act and cannot be separately assessed as such under 
the Act: 2 C.W.N. 689; 15 I. C. 909 (Cal.) and 15 A.I.R. 
1928 Cal. 832, Bel. on ; 9 A. I. R. 1922 Cal. 46 and 
(1895) A. C. 117, Ref. [Paras 6, 9] 

(b) Bengal Village Chaukidari Act (6 [VI] of 
1870), S. 14 — Suit for declaration that assessment 
is illegal and ultra vires — Panchayat, and not 
Government, is the only proper defendant. 

In a suit for a declaration that the assessment of 
chaukidari tax on the plaintiff is illegal and ultra vires 
under the provisions of the Act, the panchayat who im¬ 
posed the tax on the plaintiffs is the only proper defen¬ 
dant and not the Government. [Para 10] 

L. K. Jlia and S. P. Srivastava — for Appellants. 
Sarjoo Prasad — for Respondents. 

Cases referred :— 

1. (’98) 2 C. W. N. 689, Ambika Churn Mozumdar v. 
Satish Chunder Sen. 

2. (’12) 15 C. L. J. 689 : 15 I.C. 909, Gobinda Chanda 
Ganguly v. Kailash Chandra Sanyal. 

3. (’22) 26 C.W.N. 311 : 9 A.I.R, 1922 Cal. 46 : 64 I.C. 
649, Jalpaiguri Municipality v. Jalpaiguri Tea Co. 
Ltd. 

4. (1895) 1895 A. C. 117 : 64 L. J. M. C. 113 : 71 L.T. 
818, Holywell Union v. Halkyn District Mines 
Drainage Co. 

5. (’28) 32 C. W. N. 940 : 15 A.I.R. 1928 Cal. 832 : 55 
Cal. 1266 : 115 I. C. 90, Aghore Nath Haidar v. 
Dwijapada Chatterjee. 

Manohar Lall Ag. C. J.— This is an appeal 
by the plaintiffs who are aggrieved by the con¬ 
current decisions of the Courts below by which 
they have dismissed their suit which was 
instituted for a declaration that the assess¬ 
ment of choukidari tax on the appellants was 
illegal and ultra vires of the provisions of the 
Village Choukidari Act, 1870, hereinafter to be 
referred to as the Choukidari Act. 

[2] The facts are these. Plaintiff 1 is the 
Maharaja Bahadur of Darbhanga and the other 
plaintiffs are his Circle Manager, Circle Officers 
and other amlas of village Benipur situated 
within his zamindary. The circle office in village 
Benipur has one block of buildings a portion of 
which is used as the office and the other portion 
is in occupation of plaintiff 2 , Mr. Hickey, who 
is the manager of the circle, as his residence. 
There are also five separate blocks attached to 
the building which are in the occupation of the 
other plaintiffs 3 to 16 who were serving at the 
place in various capacities as amins, clerks etc., 
under the manager. Under the Choukidary Act 
the Maharaja Bahadur has been assessed under 
S. 14 as he has in village Benipur a katchery for 
collecting rents. This assessment has been 
rightly made and is not the subject of the suit. 
The plaintiffs’ grievance is that in addition to 
the assessment of Maharaja Bahadur who is 
plaintiff l his servants and amlas have also been 
assessed “as occupiers of houses’’ in this village, 
and hence they seek for a declaration that this 
additional assessment is ultra vires of the Chou¬ 
kidary Act. 
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[3] The Courts below have taken the view 
that although plaintiffs 2 to 16 were admittedly 
not the permanent residents of village Benipur 
and have no house of their own there, but as 
they were in possession of the houses exclusively 
inter se and their possession could not be inter¬ 
fered with by anybody, they are liable to be 
assessed under the Choukidary Act. 

[4] It is necessary to give the findings of fact 
arrived at by the lower appellate Court: 

“In the present case, the houses in which plaintiffs 2 
to 16 lived did in fact belong to the Darbhanga Raj. 
The different houses also did in fact appertain as alleged 
to the circle office. But it is quite apparent that the 
houses bad been intended for the residence of the 
servants working at the circle office and had been given 
to and were held by the plaintiffs as of right substan¬ 
tially as the part of the emoluments for the services 
they were doing at the circle office. These plaintiffs, 
that is to say, plaintiff 2 who was the circle officer and 
who had a whole house to his use as also the other 
plaintiffs 3 to 16 who had been given the different 
blocks mentioned above, had also without doubt the 
exclusive use and enjoyment of the respective houses 
without any interference and control in respect thereof 
from the Raj. Next the plaintiffs were also in occupa¬ 
tion of the bouses not casually but they were living in 
them indefinitely and were to be there till they re¬ 
mained posted at the circle office of the village.' So it is 
apparent that although the plaintiffs were the servants 
and the houses belonged to the Raj and appertained 
to the circle office as alleged, still from the examination 
of the circumstances it is apparent that the plaintiffs 
were in occupation of the houses in the truest sense of 
the term . . . and were liable for the chowkidari taxes, 
under S. 14 of the Village Chowkidari Act.” 

The learned Judge then considered the argument 
that a number of plaintiffs were living in one 
block and how could it be said that they were 
the true occupiers and observed: 

“But none of the plaintiffs who occupied the blocks 
jointly with another was in occupation with any kind of 
subordination to the other. The position was not 
similar to the case of a servant or the children and the 
junior member of a family in which case only the head 
member and the master of the house would be deemed 
to be the occupier of the houses. The respective two or 
more of the plaintiffs who were occupying the different 
respective blocks jointly were in possession of them with 
equal rights and with equal claim to the use and enjoy¬ 
ment which they had to adjust among themselves by a 
common understanding. In the circumstances the 
different plaintiffs though living in the different blocks 
jointly with some or other of the plaintiffs, will each be 
considered to be the occupier and will be liable for the 
Choukidari taxes under S. 14, Village Chowkidari Act.” 

In my opinion on these findings the suit of the 
appellants ought to have been decreed. 

[5] In a case decided in 2 c. W. N. 689 1 a case 
under s.85 (a),Bengal Municipal Act, the learned 
Judges disapproved of a similar argument which 
was advanced on behalf of the Municipality, In 
two of the cases dealt with in that judgment the 
plaintiffs were clerks or servants of the pleader 
who was occupying a particular holding and the 
learned Judges observed as to this situation: 

“And if the view which tho municipality appears to 
take of the liability of these persons to assessment bo 
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well founded, it would follow that all persons connected I 
with, or related to a particular individual occupying a I 
particular holding, and by that relationship entitled to | 
or bound to live with him, would be separately assess¬ 
able, if possessed of a separate income. A wife, for 
example, if living with her husband and a servant, if 
residing on his master’s premises would be separately 
assessable; and so forth.” , 

[6] In 15 C. L. J. 689 2 the facts found were 
that the plaintiff was the naib of the Maharaja 
of Mymenshing and as such occupied a small 
house adjoining the katchari in that holding and 
that he was residing in that house in his capacity 
as servant of the Maharaja. The assessment of 
the plaintiff to municipal tax was held to be 
illegal by Rampini J. who delivered the judg¬ 
ment of the Division Bench in these words: 

“The Subordinate Judge has held that tho plaintiff is 
not the occupier of the house in question, because he 19 
only the naib of the Maharaja and is residing in it in 
his capacity of servant of the Maharaja. He does not 
pay any rent for the house and is not a permanent 
occupier but can be removed at the Maharaja’s 
pleasure.” 

This is exactly the position in the present case. 
Plaintiffs 2 to 16 are not permanent residents of 
these houses; they are removable at the pleasure 
of the Maharaja and they are bound* to reside 
there as the servants of the Maharaja to carry 
on the work of collection from that village or 
from that circle in which this village is situated 
and they cannot insist upon staying in those 
houses if the Maharaja orders otherwise. 

[7] A reference may be made to the exhaus¬ 
tive consideration of the meaning of the word 
occupation by Mokerjee J. in 26 C. W. N. 311.® 
A number of English cases are referred to at 
page 315 and specially the observations by Hers- 

chel L. C. and Lord Davey in (1895) A. C. 117: 4 

“The cases show that if a person has only a subordi¬ 
nate occupation, subject-at all times to the control and 
regulation of another, then that person has not occupa¬ 
tion in the strict sense for the purposes of rating, but 
the rateable occupation remains in the other, who has 
the right of regulation and control.” 

The position in the present case is in no way 
different. 

[8] The learned Subordinate Judge has placed 
great reliance upon the case in 32 C. \Y. N. 940.* 
But the observations of Page J. do not support 
the argument of the defendants. At page 942 it 
is stated: 

“Now, ‘occupier’ and ‘occupation* are not defined in 
the Act, but in my opinion, occupation of a holding in 
order to render a person amenable to a personal tax 
imposed upon ‘porsons occupying holdings’ under 
S. 85 (a) connotes actual possession by the person liable 
to bo assessed, or by his servant or agent in furtherance 
of the duties which suoh servant or agent has eugaged 

to perform for the assessee.the assessee or joint 

assessees of the holdiug must be entitled to the exclu¬ 
sive use and enjoyment of the holding as of right and 
not on sufferance, free from interference from outsiders, 
and without the user and enjoyment being subject to a 
paramount right of regulation or control by the party 
who put them in possession or any other person.” 
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These observations support the views expressed 
in the decisions which I have referred'to above. 

[9] For these reasons I must hold that the 
additional assessment on plaintiffs 2 to 16 was 
illegal and ultra vires of the Choukidari Act. 

[10] The learned Government Pleader appear¬ 
ing for the respondents then urged that as the 
Provincial Government was not made a party 
in this suit, the Courts below have rightly dis¬ 
missed the action. I do not agree with this con¬ 
tention which had commended itself to the 
Courts below. A perusal of the various provi¬ 
sions of the Act shows that it is the panehayat 
who is to impose the assessment by S. 13, and 
any new assessment has also to be imposed by 
the panehayat by S. 17. By S. 26 the panehayat 
of the village is required to prepare a list of 
persons who have failed to pay their respective 
instalments, and by s. 27 the collecting member 
of the panehayat has to issue a writing autho¬ 
rising the choukidar or some other person to 
levy a distraint. By S. 46, it will be observed, if 
it is found that there is no money to the credit 
of the village choukidari fund and the panehayat 
has not taken sufficient steps to realise the 
arrears due from the defaulters, the District 
Magistrate is authorised to issue a warrant for 
the realization of the chaukidar’s pay from the 
members of the panehayat. In the face of these 
elaborate provisions, it must b9 held that the 
jonly proper defendants to the suit would be the 
|panehayat who imposed the assessment on plain¬ 
tiffs 2 to 16 and that the Provincial Government 
iwas rightly not made a defendant by the plaintiff. 

[11] The result is that the appeal is allowed, 
the decisions of the Courts below are set aside, 
and the suit of the plaintiffs is decreed with 
costs in this Court as well as in the Courts 
■below. 

Ray J. — I agree. 

N.S. Appeal alloived. 

A. I. R. (34) 1947 Patna 199 [G. N. 73] 

Reuben and Beevor JJ. 

Satyabadi Sahu and others—Appellants v. 
Puri Bank , Ltd. — Respondent. 

Appeal No. 15 of 1943, Decided on 10-4-1946, from 
original order of Sub-Judge, Puri, D/- 22-2-1943. 

(a) Limitation Act (1908), Art. 182 (5)—Application 
“in accordance with law” does not mean applica¬ 
tion only in accordance with Civil P. C. 

The words “in accordance with law” which occur 
in Article 182 (5) are general and-cannot be con¬ 
strued to mean only “in accordance with the Civil Pro¬ 
cedure Code”. The expression means applying to the 
Court to do something in execution which by law that 
Court is competent to do, and it does not mean applying 
to the Court to do something which either to the decree- 
holder’s direct knowledge in fact or from his presumed 
^knowledge of the law he must have known the Court was 
incompetent to do. Where from the decree-holder’s pre¬ 


sumed knowledge of law, he must be treated as knowing 
by reason of S. 28 (2), Provincial Insolvency Act that 
he was not entitled to institute the execution proceed¬ 
ings, and, therefore, the executing Court could not 
legally grant him the relief he sought, the execution 
proceedings filed by him cannot be treated as in accord¬ 
ance with law for the purposes of Art. 182 (5), Limita¬ 
tion Act: 24 A. I. R. 1987 Pat. 522, Foil. [Para 5] 

Limitation Act—(’42-Com.) Art. 182, Note 52,Pts. 2 
and 3. 

(b) Provincial Insolvency Act (1920), S. 78 (2) 
Proviso, and S. 43 — Annulment under S. 43 — 
Affidavit filed in the Insolvency Court, after annul¬ 
ment, to prove debt — Debt is not proved “under 
the Act” within meaning of S. 78 (2) Proviso. 

Certain persons, against whom a decree was standing 
were adjudged insolvents. The adjudication was sub¬ 
sequently annulled under S. 43. After the date of the 
annulment, the decree-holder filed in an affidavit in the 
Insolvency Court in proof of bis debt. By mistake no 
vesting order had, till then, been made and the Dis¬ 
trict Judge ordered that the properties of the debtor 
including the sum then held in the Court should vest 
in the Receiver and he should act under S. 33. The 
decree-holder applied for execution when the question 
arose whether the proviso to S. 78 (2) applied to the 
case : 

Held that even if there is a power in the Court to 
determine what persons have rights as creditors for the 
purposes of S. 37 of the Act, that is, a power under the 
general law, and cannot be a power to accept proof of 
debts under the Provincial Insolvency Act itself. Hence 
even if in one sense the decree-holder had proved the 
debt due to them in the Insolvency Court by means of 
the affidavit filed subsequent to the date of annulment, 
still he had not proved under the Act within the 
meaning of the proviso to S. 78 (2) : 22 A. I. R. 1935 
Mad. 931, Rel. on. [Para 9] 

Sri B. Mahapatra — for Appellants. 

Sri S. N. Sen Gupta —for Respondent. 

Cases referred :— 

1. (’37) 171 Ind. Cas. 99 : 24 A. I. R, 1937 Pat. 522, 
Johar-Mal Param Ram v. Bindeswari Prasad Singh. 

2. (’33) 12 Pat. 163 : 20 A. I.'.R. 1933 Pat. 84 : 141 
I. C. 836,Chouthmal Bhagirath,v. Jokhiram Surajmal. 

3. (’36) 14 Rang. 254 : 23 A. I. R. 1936 Rang. 284 : 
163 I. C. 217 (F.B.), Annamalay Chettiar v. R. K. 
Bannerjee. 

4. (’35) 58 Mad. 908 : 22 A. I. R. 1935 Mad. 826 : 158 
I. C. 1060 (F.B), Veerayya v. P. V. Sreenivasa Rao. 

5. (’35) 58 Mad. 1014 : 22 A.I.R. 1935 Mad. 931 : 157 
I. C. 1007, Yenkata Srinivasa Rao v. Secy, of State. 

BeeYor J. — The present appellants with 
one Gadadhar Sahu, a member of the same 
family, were adjudicated insolvents on 19-3-1937. 
The respondent, Puri Bank Ltd., before that 
date, obtained a decree against these persons 
•and had already put the said decree into execu¬ 
tion once or more than once. Thereafter, the 
proceedings in execution continued until the 
order of adjudication was annulled on 27 - 10-1942 
under s. 43, Provincial Insolvency Act, as the 
insolvents had. never prayed for an order 
of discharge under s. 41 within the period 
limited, Subsequent to the order of annul¬ 
ment the respondent, Puri Bank, proceeded 
to take out fresh execution of the decree. By 
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this time, one of the insolvents had died, and 
the present appellants objected that the decree 
was barred by limitation. The respondent bank 
claimed that the decree was not barred by 
limitation, because of the provisions of Art. 182 
(5) of the schedule to the Limitation Act, as the 
respondent bank had filed execution proceedings 
even during the pendency of the insolvency pro- 
ceedings. They filed execution petitions in the 
regular course against these appellants as well 
as against the son of the deceased Gadadhar. 
The appellants contended that the respondent 
could only have proceeded in execution after the 
annulment, if he could bring his case within 
s. 78 (2), Provincial Insolvency Act, and that 
his case was excluded by the proviso. 

[2] The Subordinate Judge held in favour of 
the respondent that the mere filing of the several 
execution petitions saved limitation, if they were 
according to law as required under 0.21, R. 11, 
Civil P. C., and he, therefore, allowed execution 
to proceed and rejected the claim of the present 
appellants that the execution case was barred by 
limitation. Against that order, the present ap¬ 
peal has been filed. On behalf of the appellants 
it has again been urged that the respondent 
could succeed only if he brought his case within 
S. 78 (2), Provincial Insolvency Act, and that, 
as there was no permission granted by the 
Insolvency Court for the filing of the execution 
petitions during the pendency of the insolvency 
proceedings, those petitions could not be treated 
as in accordance with law for the purposes of 
Art. 182 (5), Limitation Act, and, therefore, those 
petitions for execution would not save limitation 
and it was further contended that, as the debt 
due to the respondent bank was provable but 
not proved under the Provincial Insolvency 
Act, the proviso to S. 7S (2) would prevent the 
respondent bank from claiming any exemption 
of time under that section. 

[3] Now, the learned Advocate for the res. 
pondent hank has attempted to support the 
decision of the lower Court on three grounds : 
first, that as the son of Gadadhara was a person 
against whom the Bank proceeded in execution 
and the son would be liable for the father’s debts 
from the family property, therefore, he might 
proceed to execute the decree obtained against 
the father, Gadadhara, against the son after the 
death of the father, Gadadhara, and, for these 
reasons, the execution cases filed during the 
pendency of the insolvency proceedings should 
be regarded as in accordance with law. In con- 
nection with this argument, it was urged that 
the father might have been representing the 
family including the son in the suit, in which 
the decree was passed, and, thus, the son might 
be personally liable under the decree. The 


second point urged by the respondent is that, as 
the form of the executions petitions was in ac^ 
cordance with 0. 21, R. 11, Civil P. C., therefore, 
the said petitions must be treated as being in 
accordance with law for the purposes of Art. 183 
(5), Limitation Act even though the prayer in 
those execution petitions was for reliefs, which 
it subsequently proved the Court could not grant. 
Thirdly, it was urged that by reason of certain 
proceedings, to which I would later refer, the 
debt due to the respondent bank had actually 
been proved in the insolvency proceedings and 
therefore, the proviso to s. 78 (2), Provincial 
Insolvency Act would not bar the respondent 
bank from relief under that section. 

[4] Now, S. 28 (2), Provincial Insolvency Act 
provides that 

“On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest in the 
Court or in a receiver *as hereinafter provided, and 
shall become divisible among the creditors, and there¬ 
after, except as provided by this Act, no oreditor to 
whom the insolvent is indebted in respect of any debt 
provable under this Aot shall during the pendency of 
the insolvency proceedings have any remedy against 
the property of the insolvent in respect of the debt, or 
commence any suit or other legal proceeding, except 
with the leave of the Court and on such terms as the 
Court may impose." 

[5] Now, I do not find it necessary to con¬ 
sider closely the question how far the respon¬ 
dent bank might have been entitled to proceed 
against the son of Gadadhara personally had 
they established that Gadadhara represented his 
son in the suit in which the decree in favour of 
the respondent bank was passed, because it.is 
conceded on behalf of the respondent bank that 
there is no evidence on the record to prove.such 
representation in this case. On the other branch 
of this argument, a large number of cases were 
cited before us regarding the limits of the word¬ 
ing of Art. 182 (5), Limitation Act. So far as this 
Court is concerned, the position is made ab¬ 
solutely clear by the decision in 171 I. 0. 99 1 
where it was held that 

“The words ‘in accordance with law’ which occur in 
Art. 182 (5) are general and cannot be construed to| 
mean only ‘in accordance with the Civil Procedure] 
Code’," 

and that 

“the expression means applyiug to the Court to do 
something in execution whioh by law that Court is 
competent to do, and it does not mean applying to the 
Court to do something which either to the decree- 
holder’s direot knowledge in fact or from his presumed 
kuowledge of the law he must have known the Court 
was inoompetent to do.” 

Now, in this case, from the respondent’s pre-. 
sumed knowledge of law, he must be treated as 
knowing by reason of s. 28 (2), Provincial 
Insolvency Act that he was not entitled to 
institute the execution proceedings, and, there, 
fore, the executing Court could not legally grant 
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him the relief he sought. I am satisfied, there¬ 
fore, that the execution proceedings filed by the 
respondent bank during the pendency of the 
insolvency proceedings cannot be treated as 
in accordance with law for the purposes of 
Art. 182 (5), Limitation Act, and this application 
cannot help the respondent bank. 

[6] As regards the third argument on behalf 
of the respondent bank, S. 78 (2), Provincial 
Insolvency Act, lays down that: 

“Where an order of adjudication has been annulled 
under this Act, in computing the period of limitation 
prescribed for any suit or application for the execution 
of a decree (other than a suit or application in respect 
of which the leave of the Court was obtained under sub- 
s. (2) of S. 28) which might have been brought or made 
but for the making of an order of adjudication under 
this Act, the period from the date of the order of ad¬ 
judication to the date of the order of annulment shall 
be excluded.” 

This is subject to the following proviso: 

“Provided that nothing in this section shall apply to 
a suit or application in respect of a debt provable but 
not proved under this Act.” 

We have been furnished with affidavits on behalf 
of the respondent showing that subsequent to the 
date of annulment in the insolvency proceedings 
now in, question, the respondent bank filed on 
27-1-1945, in the Insolvency Court an affidavit 
in proof of his debt. As by a mistake no vesting 
order was made before, the District Judge by 
his order dated 13-2-1945, ordered that the pro¬ 
perties of the debtors including the sum then 
held in Court should vest in the receiver and he 
should act under s. 33, Insolvency Act. 

[7] The reference to the vesting order referred 
to above has a reference to s. 37, Provincial 
Insolvency Act. Section 37, sub s, (l), lays down 
as follows: 

“Where an adjudication is annulled, all sales and 
dispositions of property and jjayments duly made, and 
all acts theretofore done, by the Court or receiver, shall 
be valid; but, subject as aforesaid, the property of the 
debtor who was adjudged insolvent shall vest in such 
person as the Court may appoint, or, in default of any 
such appointment, shall revert to the debtor to the 
extent of his right or interest therein on such conditions 
(if any) as the Court may, by order in writing, declare.” 

[8] It has been held by this Court in 12 Pat. 
163 2 that an order under s. 37 vesting the pro¬ 
perty in some person need not be simultaneous 
with the order of annulment. There has been a 
large number of cases cited before us regarding 
the powers of the Insolvency Court and of the 
person in whom the property of the debtor is 
vested by an order under s. 37 (1), Provincial In¬ 
solvency Act, and the learned advocate for the 
respondent has argued at considerable-length to 
show that both the Insolvency Court and even 
the person in whom the property is so vested 
have power after the annulment of the adjudi¬ 
cation to proceed not merely to realise the assets 
and property which are vested in the person so 


appointed but also to determine the rights of 
creditors and to distribute the property. It is no 
disrespect to the learned advocate if I fail to 
deal in detail with the numerous decisions which 
he has cited. The reason why I shall refrain 
from doing so is that it seems to me that this 
case may be decided without considering very 
closely the questions raised in those cases. I may 
point out, however, that the decision of the 
Rangoon High Court in 14 Rang. 254, 3 and the 
decision of the Madras High Court in 58 Mad. 
908, 4 and the cases therein cited show that there 
is a conflict of opinion regarding the true posi¬ 
tion of the person in whom the property is vested 
by an order under S. 37 (1) and the powers and 
duties of the Insolvency Court after an adjudi¬ 
cation has been annulled under S. 43, Provincial 
Insolvency Act. The Madras High Court has 
taken the view that even after the annulment 
of an adjudication under S. 43, the Insolvency 
Court retains full powers to give directions under 
S. 37 as to the realisation and disposal of the 
debtor’s assets. There remains the question whe¬ 
ther even on the view of the Madras High Court 
any power in the Insolvency Court to decide the 
status of creditors after an annulment of adjudi¬ 
cation under S. 43 is power to receive proof of 
debt under the Act. 

[9] Now, soon after the above decision of a 
Full Bench of the Madras High Court, there was 
another decision of the Madras High Court in 
58 Mad. 1014, 6 in which a claim was preferred on 
behalf of the Government to the Official Receiver 
in whom the property of a debtor had been 
vested by an order under S. 37, Provincial In¬ 
solvency Act, for realisation of a debt due to 
the Government which had accrued after the 
date of the annulment itself, and it was held 
that this debt could be proved for the purposes 
of s. 37 and that the rule in S. 34 of the Act that 
only debts which are subsisting at the time of 
the adjudication are provable in the insolvency 
can have no further application when the ad-, 
judication has been annulled. To my mind, this 
decision shows clearly that even if there is a 
power in the Court to determine what persons 
have rights as creditors for the purposes of S. 37 
of the Act, that is a power under the general 
law, and cannot be a power to accept proof of 
debts under the Provincial Insolvency Act itself. 

I am satisfied, therefore, that even if in one sense 
the respondent bank has proved the debt due 
to them in the Insolvency Court by means of 
the affidavit filed subsequent to the date of 
annulment, still they have not proved under the 
Act within the meaning of the proviso to s. 78 (2), 
Provincial Insolvency Act. 

[10] For these reasons, I would allow this- 
appeal and direct that the execution case filed 
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by the respondent bank be dismissed as barred 
by limitation. The appellants are entitled to 
costs in both the Courts. 

Reuben J. — I agree. 

W.N.G. Appeal dismissed. 


A. I. R. (34) 1947 Patna 202 [C . N. 74] 

Manohar Lall and Imam JJ. 


Sm. Sarapati Devi v. Bishwanath Mistry. 

Civil Revn. No. 310 of 1945, De’d on 8.5-1946, from 
order of Munsif, Second Court, Patnn, D/- 31-1-1945. 

Provincial Small Cause Courts Act (1887), Art. 31 
—Scope—Suits mentioned in Art. 31 must involve 
accounting—Suit by co-sharer against another co¬ 
sharer to recover his share of proceeds realized by 
defendant is not barred from cognizance of Small 
Cause Court. 


Types of cases mentioned in Art. 31 involve the taking 
of account from the mortgagee who has been in posses¬ 
sion and from the defendant who has received the pro¬ 
fits of immovable property. [Tara 4] 

"Where a specific sum is claimed not on the ground of 
being wrongfully received by the defendant but on the 
ground of having been wrongfully retained by him as in 
the case of a co sharer who cannot be said to wrongfully 
receive the amount, the suit is cognisable by the Court 
of Small Causes as this would be a case of claiming 
money had and received for the plaintiff's use. 

[Para 8] 

Thus a suit instituted by certain co-sharers for reco¬ 
very of the value of their share of the produce realised 
by other co-sharers who were in possession of their joint 
land is not excepted from the cognizance of the Small 
Cause Court by Art. 31 because the possession of one 
co-sharer is deemed to be on behalf of all in law and 
neither such possession nor receipt of the profits could 
be considered to be wrongful. It is the failuro of these 
co-sharers to give plaintiff their share which is wrongful. 
In such a suit no accounting is involved : Observations 
of Ashutosh Mukherji J., in 4 A. I. R. 1917 Cal. 367, 
Held obiter and Dissented from ; 21 A. I. R. 1934 All. 
404 and 18 A. I. R. 1931 All. 551, Not foil.; 17 A.I.R. 
1930 Lab. 613, Foil.; 30 Bom. 147 ; 21 A. I. R. 1934 
Tat. 2 and 23 Cal. 884 (l\B.),E.vpl. [Paras 12 and 13] 

Prem Lall — for Petitioner. 


S. Akbar Hussain — for Opposite Party. 

Crises referred :— 

1. (’96) 23 Cal. 884 (F. B.), Kunjo Behary Singh v. 
Madhub Chundra Ghose. 

2. (’17) 37 I. C. 671 : 4 A. I. R. 1917 Cal. 367, Uzir 
v. Haricharan Pal. 

3. (’34) 21 A. I. R. 1934 Pat. 2 : 146 I. C. 793, Jagar- 
nath Saran Singh v. Biswa Mohan Kumar. 

4. (’27) 14 A. I. R. 1927 Cal. 375 : 102 I. C. 128, Sri- 
nath Roy v. Taraprasanna Roy. 

5. (’05) 30 Bom. 147, Girjabai v. Raghunath. 

6. (’01) 25 Bom. 85, Antone v. Mahadev. 

7. (’04) 6 Bom. L. R. 370, Wasudeo v. Damodar. 

8. (’30) 17 A. I. R. 1930 Lah. 613 : 129 I. C. 124, 
Budha Ram v. Ram Chand. 

9. (’34) 21 A. I. R. 1934 All. 404 : 148 I. C. 640, Mt. 
Ramkali v. Kamta Prasad. 

10. (’31) 18 A. I. R. 1931 All. 551 : 132 I. C. 201. 
Amjad Ali v. Aziz Uddin. 

Manohar Lall J. — This is an application 
on behalf of the plaintiff whose suit has been 
dismissed by the learned Small Causo Court 
Judge of Patna. The question raised is that the 


learned Small Cause Court Judge had no juris¬ 
diction to entertain the suit. The plaintiff insfci- 
tuted the suit for re-imbursement in these 
circumstances. The defendants are co-sharer 
landlords along with the plaintiff in respect of 
some garden. It is said that the defendants sold 
away the fruits of the garden for Rs. 190 to some 
persons Langra and Phulha and appropriated 
the entire amount and did not give the plaintiff’s 
share which was six annas. Hence the suit to 
recover Rs. 71-4-0 being the plaintiff’s share out 
of Rs. 190 together with interest and costs. 

[2] The defence was that all the co-sharers 
had sold the fruits and all had received the price 
according to their share and, therefore, nothing 
was due to the plaintiff. The learned Small 
Cause Court Judge came to the conclusion that 
the present suit was an outcome of enmity 
between the plaintiff and defendant 2, Acheylal 
Mistri, and that he was satisfied on the evidence 
that all the co-sharers had jointly sold the fruits 
of the garden and that they received the money 
value according to their shares, and that it was 
not established that Acheylal Mistri alone re¬ 
ceived the entire sale proceeds on behalf of all 
the co-sharers. The' learned Judge believed the 
defendant, who was D. \V. 1, specially when he 
was corroborated by Ram Gopal, D. \Y. 2, who 
also was a co-sharer of the other six annas. He 
also points out that at first the plaintiff stated 
in the plaint that the defendant had sold the . 
garden to Barhu, but later on she amended the 
plaint and stated that the fruits were sold to 
Langra Turha and Phulwa Turba. Langra 
Turha has not been examined by the plaintiff 
to prove that he made over the entire money to 
defendant 2 nor was Langra or Phulwa made 
defendants in the action. Accordingly the learned 
Small Cause Court Judge dismissed the suit. 
Hence the application in revision. 

[3] The principal point argued by learned 
counsel for the petitioner is that the learned 
Small Cause Court Judge had no jurisdiction to 
maintain the suit becauso under Art. 31, Small 
Cause Courts Act the present suit was not cog¬ 
nisable under the Small Cause Court jurisdiction. 

[4] The ambit of Art. 31 is that “any other 
suit for an account, including a suit by a mort¬ 
gagor, after the mortgage has been satisfied, to 
recover surplus collections received by the mort¬ 
gagee, and a suit for the profits of immovable 
property belonging to the plaintiff which have 
been wrongfully received by the defendant” are 
not cognisable by the Court of Small Causes. It 
will be observed that in the two cases mentioned 
the suit would involve the taking of an account 
from tho mortgagee who has been in possession! 
and from the defendant who has received the! 
profits of immovable property. 
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[5] As far back as the year 1S96 the inter¬ 
pretation of this article was considered by a Full 
Bench of the Calcutta High Court consisting of 
seven Judges in 23 cal. 884. 1 In that case a suit 
was instituted to recover a sum of Rs. 86-8-0 as 
mesne profits from the defendant on the allega¬ 
tion that the defendant had dispossessed the 
plaintiffs. The learned Chief Justice stated at 
p. 889 that a suit for mesne profits was an action 
for damages for a trespass to immovable pro¬ 
perty in which the measure of the damages may 
or may not be the amount of the profits which 
the wrong-doer had actually received from the 
property and that this was not a suit to recover 
the profits of the immovable property but a suit 
for damages of which the profits of the property 
actually received by the wrong-doer may not 
even be the measure and then observed: 

“In what I have said I have assumed that the latter 
part of Art. 31 may be read alone, but this I do not 
think ought to be done, and if the whole article is read, 
it becomes, I think, quite clear that it cannot include a 
simple action for damages for a trespass to property.” 

He then quotes the whole article and observes : 

“The article, I think, clearly contemplates cases in 
which the plaintiff claims an account of monies which 
the defendant has received, and to an account - of which 
the plaintiff is entitled, because the monies received 
belonged to him. This is not the case in a simple action 
for damages, and what is called an action for mesne 
profits is nothing more. It may be objected that in 
many suits for damages in the nature of mesne profits, 
a question of title, which a Court of Small Causes can¬ 
not finally decide, may arise, and this is no doubt true, 
but the appropriate remedy is provided by S. 23, Pro¬ 
vincial Small Cause Courts Act.” 

[6] Trevelyan J. agreeing with this view fur¬ 
ther observed that the jurisdictioh of the Small 
Cause Court is 

“only excluded by the Act where such suit is a suit for 
an account, that is, a suit whioh seeks for a decree, not 
for a definite sum of money but ordering the defendant 
to account to the plaintiff for monies received by him. 
The machinery necessary for the putting in force of 
that decree is of a kind with which Small Cause Courts 
have never been supplied, and it has always been the 
object of the Legislature to confine Small Cause Courts 
to simple suits which are concluded by the first decree. 
A suit for an account is a suit which seeks for recovery 
in pursuance of the decree. No, such right of recovery 
is given to a person who is merely asking for mesne 
profits.” 

[7] Ghose J. who was one of the dissentient 
Judges abserved at p. 893: 

“No doubt a suit for mesne profits is not a suit for 
account, properly so called, nor is also a suit by a 
mortgagor to recover surplus collections received by a 
mortgagee a suit of that description. They are, however, 
akin to it. In such suits, accounts have more or less to 
be gone into ; and when accounts are produced by the 
defendant, either at the requisition of the plaintiff, or 
at his own instance, they have to be examined for the 
purpose of determining what was received by the defen¬ 
dant during the period of his possession” 

aud concluded that in his opinion the addition 
of the last three lines in Art. 31 indicated to him 


that the Legislature intended to bring in other 
cases which though not strictly speaking cases 
for account are akin to them. He also pointed 
out that in a suit for mesne profits, a question 
of title to the immovable property, in respect 
of which such mesne profits are sought to be 
recovered, is often raised, and it is not desirable 
that such a question should be, though in¬ 
cidentally, decided by that Court. Banerjee J. 
the other dissentient Judge, came to the same 
conclusion. 

[8] The next Calcutta case upon which strong 
reliance was placed on behalf of the petitioner 
was the case in 37 I. C. 671 2 decided in the year 
1916. In that case the plaintiff instituted a suit 
for recovery of arrears of rent from defendant 1 
described as the principal defendant. The other 
three persons were joined as pro forma defen¬ 
dants. No cause of action was asserted in the 
plaint as against these defendants as the plain¬ 
tiff wanted a decree for rs. 12 to be made in his 
favour against the principal defendant. In the 
course of the trial it transpired that defendant 2 , 
a cosharer of the plaintiff, had realised from the 
tenant defendant the amount claimed. Accord¬ 
ingly the suit was dismissed against the tenant 
but decreed against defendant 2 who came to 
the High Court in revision. The learned Judges 
observed that there was no doubt that a suit 
was maintainable by one of several joint land¬ 
lords for recovery of the balance of rent due 
from a tenant and in the alternative for recovery 
of sums which may have been collected by his 
cosharers in excess of their legitimate share, but 
observed that if relief was sought in the alter- 
native in that manner, the foundation for the 
claim must be laid in the allegations in the 
plaint and that the plaintiff cannot be allowed 
that relief merely in the garb of a general 
prayer as such a general prayer cannot cover a 
relief arising from a different cause of action. 
On this ground they held that as the relief 
granted was not consistent with and founded on 
the allegations in the plaint, no decree could be 
properly made against a defendant, who on the 
face of the plaint, was not called upon to meet 
any claim. This was a sufficient reason to set 
aside the decision of the trial Court, but the 
learned Judges went on to observe that it was 
clear to them that the claim against defendant 2 
was in substance a claim for recovery of profits 
of immovable property wrongfully received by 
him and that it was not a suit for money had 
and received. Accordingly they held that on the 
special facts of this case the suit against defen¬ 
dant 2 would not be cognizable by a Court of 
Small Causes. It will be observed that the 
second reason was wholly unnecessary for allow¬ 
ing the application of the petitioner. Therefore, 
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the decision on this point must be treated as 
obiter dictum. However, as the judgment is by 
Sir Asbutosh Mukherji, it is entitled to great 
weight, but with great respect, I am unable to 
agree with the reasoning. It has been well settled 
in a series of cases in all the High Courts in 
India that such a suit, where a specific sum is 
claimed not on the ground of being wrongfully 
received by the defendant but on the ground of 
having been wrongfully retained by him as in 
the case of a cosharer who cannot be said to 
wrongfully receive the amount, is cognisable by 
the Court of Small Causes as this would be a 
case of claiming money had and received for the 
plaintiff's use. No accounting is involved. But 
the Calcutta case may be supported on the view 
that perhaps an accounting was involved as the 
cosharers may have collected other amounts 
from the tenants. 

[9] This case has been followed by a Single 
Judge of this Court in A. I. R. 1934 Pat. 2. 8 But 
if the facts of the Patna case are examined, it 
will be observed that the suit was in its essentials 
a suit for account and recovery of the profits of 
immovable property belonging to the plaintiff 
which was wrongfully received by the defendant. 
The applicant before the High Court being 
owner of seven annas share had obtained a 
decree for rent on behalf of the owners of eleven 
annas share against the tenants. On the decree 
being obtained, opposite parties Nos.l to 8 who 
were the owners of the remaining four annas 
served a notice on the applicant’s pleader asking 
him not to hand over the decretal amount to the 
applicant alone but distribute it amongst all the 
landlords according to their respective shares ; 
the pleader was willing to hand over the money 
to all the parties provided that all gave him a 
joint receipt. The applicant demanded Rs. 506 
odd as being costs incurred in the litigation and 
gave to the opposite party no. 5 a certain sum 
as representing their four annas interest and the 
balance was paid to the applicant. Thereafter 
opposite parties 1 to 8 filed a suit for recovery 
of rs. 300 which they alleged was their share in 
rs. 825 and they denied that there was any 
agreement that the applicant would be entitled 
to take whatever expenses were incurred from 
the amount recovered. The Court disbelieved 
the case made by the applicant and granted a 
decree to opposite parties l to 4 only as opposite 
parties 5 to 8 had been gained over by the appli¬ 
cant. It will bo noticed that in this case there 
was a serious dispute between the parties not as 
to the exact amount which had been received by 
the applicant but as to whether the accounting 
should not be made by which a certain sum was 
deductible by the applicant on account of the 
costs incurred by him. This was not a simple 


suit for recovery of a specific sum which was 
wrongfully received by the defendant. The 
amount was rightly received, but there was a 
dispute as to how much out of it was payable to 
the applicant. It is true that Agarwala J. (as he 
then was) made certain observations which are 
relied on by the learned counsel for the peti¬ 
tioner, but as I have said above, if the facts are 
examined, the suit was essentially a suit for 
accounts even though the amount to be recovered 
was profits of immovable property. 

[10] The next Calcutta case decided in the 
year 1927 A. I. R. 1927 Cal. 375, 4 does not support 
the petitioner. In that case Mitter J. held that 
if the suit is not a suit for account but for a 
specified sum representing the price of fruits 
taken by the defendant, the suit is not hit by 
Art. 31. In that case the plaintiffs instituted a 
suit for realising the profits of homestead land 
in which there were a number of fruit trees and 
other trees which had been taken by the defen¬ 
dant and compensation was claimed as the price 
of betel nuts and other fruits which had been 
taken by the defendant. On examining para. 4 
of the plaint, the learned Judge found that the 
allegation was that the defendant divided the 
share of the fruits of the trees which he himself 
appropriated and, therefore, the case was not a 
case of any wrongful receipt of the fruits bub 
was rather a case where the defendant was said 
to have rightfully received the fruits but wrong¬ 
fully retained the same. The learned Judge went 
further that even if the plaintiff’s allegation may 
be treated as meaning an allegation of wrongful 
receipt by the defendant, the clause in Art. 31 
required as a condition precedent to its applica¬ 
bility that the suit must be a suit for an account 
and the present suit was not a suit for an 
account. 

[11] In Bombay, it is enough to refer to the case 
in 30 Bom. 147 5 where a suit was instituted to re¬ 
cover three specific sums of money being the 
share of the revenue and profits of three sets of 
lands which were alleged in the plaint to be 
wrongfully received by the defendant. It was 
held that the suit was cognizable by the Court 
of Small Causes. The Court observed that cl. 31 
referred to suit for accounts and that it was 
impossible to say that a suit for three specific 
items which were upon the face of the plaint 
itself ascertained and defined, could be said to 
be a suit for an account. They pointed out the 
distinction in 25 Bom. 85 6 where the suit was 
not brought for a specific sum of money but for 
the profits of three years and that to ascertain 
the profits of these years it will be necessary to 
ascertain what the profits would come to. The 
ruling of the majority of the Full Bench of the 
Calcutta High Court in 23 cal. S 84 l was noticed 
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by the learned Chief Justice in 6 Bom. L. R. 370 7 
where he pointed out the true distinction. 

[12] The Lahore High Court takes the same 
view. In A. I. R. 1930 Lah. 613 8 decided in the 
year 1930 Bhide J. held that a suit which was 
instituted by certain cosharers for recovery of 
the value of their share of the produce realised 
by other cosharers who were in possession of 
their joint land "was not excepted from the cogni¬ 
zance of the Small Cause Court by Art. 31 be¬ 
cause the possession of one cosharer is deemed 
to be on behalf of all in law and neither such 
possession nor receipt of the profits could be 
[considered to be wrongful. It is the failure of 
these cosharers to give plaintiff their share which 
was wrongful. This is also the position in the 
present case and the allegations in the plaint are 
that the defendant had sold away the fruits of 
the garden and instead of making over the share 
of the plaintiff to the extent of six annas appro¬ 
priated the entire money, that is to say, the 
defendant rightly received the amount from the 
vendee but was not handing over the share to 
the plaintiff. 

[13] Our attention was also drawn to the case 
in A.I.R. 1934 all. 404 9 wherein Kendall J. re¬ 
ferred to the view of Niamatullah J. in A. I. R. 
1931 ALL- 551 10 that Art. 31 does not apply to a 
suit for mesne profits by persons in respect of 
their shares of ai\ occupancy holding held in 
common by the parties. But no reasons are given 
in the judgment. For these reasons I must hold 
that the learned Small Cause Court Judge had 
full jurisdiction to entertain the suit. It is to be 
observed that it hardly lies in the mouth of the 
plaintiff to question the jurisdiction of the 
Small Cause Court Judge to entertain the suit 
when she herself filed a suit in that Court upon 
the allegations in the plaint which attracted the 
jurisdiction of the learned Small Cause Court 
Judge to entertain the suit. 

[14] It was then argued that the petitioner 
had not had a fair trial as some of her witnesses 
were not examined and that the onus was on 
the defendant to examine Langra Turha. No 
such ground, however, is to be found in the 
grounds of the application to this Court, and in 
any case upon the materials as they are.-at present, 
we are not disposed to prolong this litigation! 
The amount involved is a petty one and the 
learned Judge has taken a fair view of the evi¬ 
dence in the case. I would dismiss this applica¬ 
tion with costs. 

Imam J, —I agree. 


R.G.D. 


Application dismissed . 
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Agarwala and Bennett JJ. 

In re Dhyani Gope and others — Appellants. 

Criminal Appeals Nos. 497 and 593 of 1945, Decided 
on 1-2-1946, from order of Asst. Sessions Judge, Madhi- 
pura, D/- 13-6-1945. 

Evidence Act (18721, S. 114, Illust. (a) — To raise 
presumption prosecution must establish ownership 
of property in complainant, its theft and its posses¬ 
sion by accused — Mere denial of these facts is not 
reasonable explanation as to how property came 
into possession of accused — Principle of S. 114, 
Illust. (a) applies to offences of dacoity and robbery 
■—Penal Code (1860), S. 412. 

The presumption permitted by S. 114 does not arise 
until the prosecution lias established three facts: namely, 
the ownership of the articles in question, the theft of 
them, and their recent possession by the accused. It is 
not a reasonable explanation on the part of the accused 
to deny the existence of these facts. The explanation 
which renders the presumption unavailable to the prose¬ 
cution is an explanation of how articles belonging to 
the complainant are found in the possession of the 
accused shortly after they had been stolen from the 
possession of the complainant. It is only when the 
explanation offered by the accused is with regard to 
that possession, that the presumption does not arise • 
(’42) 29 A. I. R. 1942 Pat. 439 (1) and (’42) 29 A. I. R*. 
1942 Pat. 439 (2), Ref . [Para 6] 

The essence of the presumption is that when the 
essential facts relating to the ownership, theft and pos¬ 
session of the articles have been established, the Court 
may infer that the accused knew how they have been 
removed from the possession of the owner. Illustra¬ 
tion (a) to S. 114, of course, only mentions a case of 
ordinary theft; but its principle applies not only to cases 
of ordinary theft, but to cognate offences such as dacoity 
and robbery. The position, therefore, is that when the 

necessary facts have been established from which the 

presumption may be drawn, the presumption that should 
be drawn is that the accused knew of the manner in 
which the articles in question had been taken away 
from the possession of the owner, that is to say, in a 
case of ordinary theft that they had been stolen, and in 
a case of dacoity that they had been stolen in the course 

of a dacoit y* [Para 8] 

Consequently, where in a prosecution for an offeDce 
under S. 412, Penal Code, the facts established by the 
prosecution were that the articles stolen in the course 
of a dacoity belonged to the complainant and that they 
were recovered from the houses of the accused soon 
after the dacoity : 

Held that in the absence of reasonable explanation 
by the accused the presumption under S. 114 would 
arise and the accused must be presumed to know that 
the articles were stolen in the course of a dacoity A 
conviction under S. 412, Penal Code, would be proper 

m such a case - [Paras 8 and 9] 

U. N. Sinlia (in No. 497) - for Appellants. 

Government Pleader — for the Crown. 

Agarwala J. The four appellants were 
tried with one Santokhi Gope, who has been 
acquitted, and sentenced to rigorous imprison¬ 
ment for seven years each on conviction for an 
offence under s. 412, Penal Code. 

;jk 0 ,/ acis are tlm t on the night between 
27th and 28th March 1944, a dacoity took place 
at the house of Rajeshwar Prasad Singh (p.w. 
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at village Mankahi. A first information relating been recovered at the searches. For Dhyani's I 

to this occurrence was laid at the police station claim that the coat belonged to his uncle, there I 

the following morning by Lai Bahadur, a cousin is no evidence at all that Nakchhedi at any I 

of Rajeshwar. The informant mentioned in his time laid claim to it, although he was present I 

information a number of articles which had been at the time of its recovery from the house of I 

stolen, and stated that a more detailed list would Dhyani. With regard to this coat, it was elicited l 

be furnished later. On 30th a supplementary from one of the search.witnesses that Nakchhedi. *A 

list was presented to the investigating officer. In said something to the investigating officer at the 

consequence of statements made to him by one time this coat was recovered, but in the absence 

Rami Gope of Chitti, who has since died, the of evidence that he then made any claim to the 

investigating officer made a number of searches, coat, it is not possible to hold that the coat was 

From the house of appellant Dhyani on 6th the subject-matter of what was said to the in- 

April he recovered, amongst other things, a gold vestigating officer. With regard to the shawl, as 

nathia, 3 gold kanausis, a shawl, a striped coat, one of the prosecution witnesses admitted that 

a bell-metal tumbler and a check-gamchha. The Nakchhedi used to wear a shawl like the one 

first informant’s list included this shawl, a striped recovered from Dhyani’s house, it is the founda- 

coat and a bell-metal tumbler, while the supple- tion of an argument that the shawl belonged to 

mentary list mentioned a gold nathia, three gold Nakchhedi. Again, there is no evidence that 

kanausis, four bell-metal thalis and three check Nakchhedi has ever claimed this shawl as his 

gamchhas. At the test-identification parade and, therefore, there is no reason to disbelieve 

Rameshwar Prasad Singh and his cousin Lai the evidence of P. Ws. 1 and 2 that they, in fact, 

Bahadur identified all these articles as belonging belonged to them. In the first information report, 
to them, except that the coat was identified only among the things stolen, there was mention of a 

by Rameshwar. At the trial, both these witnesses bell metal tumbler. In the search list prepared 

identified all these articles. Lai Bahadur’s expla- by the investigating officer at the time of search, 
nation of his not identifying the coat at the test at Dyani’s house, a tumbler was recovered, which 
identification is that it w r as not shown to him on in the search-list was described as of german- 
that occasion. In his written statement the ap- silver. At the trial, the complainant described 
pellant Dhyani Gope alleges that the coat be- the tumbler that was stolen as one of german- 
longed to his father-in-law, Nakchhedi, who was silver, but he was shown the article which was 
staying with him at the time that the search recovered and stated that that was the one 
was made, and that the gold ornaments belonged which he hod lost. This tumbler is, undoubtedly,, 
to his sister. The other articles, he claims be- a bell-metal tumbler, such as is described in the • 
longed to himself. Apart from his own statement, first information report. The description of it by 
there is no evidence that the ownership of these the Sub-Inspector in the search list and by 
various articles is as alleged in the written- Rameshwar in his evidence as being a tumbler 
statement; while, on the other hand, the evidence of gertnan-silver, is merely a misdesoription. 
of the two prosecution witnesses, already referred [4] From the house of Kishundeyal Gope the 
to, negatives this claim. Sub-Inspector recovered a pair of child’s rubber- 

[3] With regard to the gold ornaments, it was shoes, one of which had been repaired with white 
contended by learned counsel for the appellant thread, two check-gamchhas and a bell-metal 
Dhyani Gope, that it is unlikely that these thali. As I have already stated, four thalis were 

articles would have been omitted from the first mentioned in the first information report itself,, 

information report if they had, in fact, been and the loss of three gamchhas and a pair of 

stolen, as they were more valuable than many rubber-shoes, the left one of which had been 

things that were mentioned in that report. It is repaired, were mentioned in the supplementary 
notorious, however, that in the confusion and list. All these articles have been identified by 

panic resulting from a dacoity, the inmates of P. Ws. 1 and 2 both at the test identification 

the house are usually in such a state of confu- and at the trial as belonging to them. In his 

sion that they do not realize the extent of their written statement, Kishundeyal claims that all 

loss until they have had a chance to calm down these articles belonged to himself and that ho 

and consider the matter properly and to make a had repaired the rubber-shoe. It would be a 

regular search among their possessions. The strange coincidence if a small pair of rubber- 

omission of these articles in the first information shoes were found both in the house of the corn- 

report, therefore, does not, in my opinion, sug- plainant and in the house of Kishundeyal in a 

gest any doubt of the veracity of the evidencb, village two miles apart, both of them with the 

more particularly as they were mentioned in the left shoe repaired with white thread. There was 

supplementary list which was handed to the in- no evidence other than Kishundeyal’s own state- 

vestigating officer before any of the articles had ment that these articles belonged to him, and* 
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therefore there is no reason to doubt the sworn 
testimony of the two prosecution witnesses who 
have identified them a3 belonging to the com¬ 
plainant. 

[5] From the house of Jagat Gope, there was 
recovered a bell-metal thali, and a similar thali 
from the house of Munar Gope. From the latter’s 
house was also recovered a gold bulaki. The 
last mentioned article was mentioned specifically 
in the supplementary list, and the thali, of 
course, was mentioned in the first information 
report. They have been identified by p. \vs. 1 
and 2 as belonging to the complainant. Munar 
Gope admitted that the things recovered from 
his house did not belong to him and he does not 
lay any claim to them, but he suggested that 
somebody had planted them in his house. There 
is, however, no evidence from which that can be 
inferred. Eameshwar Prasad Singh (p. w. 7 ) 
has stated that in consequence of information 
given to him by his nephews, P. ws. 8 and 9, 
that they had seen Rami Gope concealing a 
bundle in the house of Munar Gope, he went to 
the latter’s house and concealed himself at a 
place from where he witnessed the arrival of a 
bullock.cart with Rami and Jagat Gope. From 
Munar’s house they took a bundle which they 
concealed under sheaves of straw on a bullock, 
cart and took it away. The only criticism of this 
witness’s evidence is that he did not tell the 
investigating officer that he concealed himself 
anywhere, or that he witnessed the arrival of 
the bullock-cart from his place of concealment. 
That criticism, however, does not, in my opinion, 
justify the rejection of his evidence. He is 
supported by his nephews who have been 
examined and who stated that they, in fact, told 
him the story he mentions, that they had seen 
Rami Gope’s arrival at Munar’s house with a 
bundle which he concealed in Munar’s house. 

[6] The facts established by the evidence are 
that the articles in question belonged to the 
complainant, that they were stolen on the night 
between 27th and 28th March in course of a 
dacoity, and that on 6th April they were re¬ 
covered from the houses of the various appel¬ 
lants. It has been argued that in view of the 
fact that Dhyani has given an explanation with 
regard to the finding of some of these things in 
his house, the Court should not have drawn the 
inference that he knew or had reason to know 
that these articles had been stolen. Reference 
was made to the class of cases in which it has 
been held that the presumption under s. 114 
Evidence Act is not available to the prosecution 
when the accused has given an explanation of 
his possession of stolen property which is not 
unreasonable, even though he is unable to 
establish the truth of the explanation by legal 


evidence. The cases in this respect have, in my 
opinion, been misunderstood. The presumption 
permitted by s. 114 does not arise until the 
prosecution has established three facts: namely, 
the ownership of the articles in question, the 
theft of them, and their recent possession by the 
accused. It is not a reasonable explanation on 
the part of the accused to deny the existence of! 
these facts. The explanation which renders the^ 
presumption unavailable to the prosecution is an 
explanation of how articles belonging to the 
complainant are found in the possession of the 
accused shortly after they had been stolen from 
the possession of the complainant. It is only 
when the explanation offered by the accused is 
with regard to that possession, that the presump¬ 
tion does not arise. 

[7] An illustration of this is to be found in 
A. I. R. 1942 pat. 439, 1 which was decided by the 
late Chief Justice with Manohar Lall J. The 
facts were that the accused was found in posses¬ 
sion of a locked box containing articles which 
had recently been the subject-matter of a theft. 
The explanation of the accused was that he had 
received the box in good faith from the other 
accused who had asked him to keep it tempora- 
rily with him. There was no evidence that this 
accused knew that theft had been committed or 
as to what was in the box. It was held that, in 
the circumstances, the onus of proving that the 
accused knew that the articles were stolen pro¬ 
perty was on the prosecution and had not shifted 
to the accused, it being pointed out that the onus 
never shifts to the accused in a prosecution. The 
decision referred to by counsel for the appellant, 
A. I. R. 1942 Pat, 439, 2 was a case in which the 
verdict of the jury was set aside because the 
Judge had omitted to direct them that when the 
accused has offered a reasonable explanation of 
his possession of property belonging to the com¬ 
plainant, there is no presumption that he knew 
it to be stolen property. 


[8] It was next contended that even though 
the presumption under S. 114 be available to the 1 
prosecution, in the circumstances of this case the 
only inference that should be drawn is that the 
appellant knew that the articles in question were 
stolen and not that they had been stolen at a 
dacoity. The essence of the presumption, in my 
view, is that when the essential facts relating to 
the ownership, theft and possession of the articles 
have been established, the Court may infer that 
the accused knew how they have been removed 
from the possession of the owner. Illustration (a) 
tQ s - 114 > of c °urse, only mentions a case of 


1. U. 4UU, 


X. V xv A.i.tf. 1942 Pat. 439 (441) 

Laloo Kahar v. Emperor. 

2 - (’42) 29 A.I.R. 1942 Pat. 439 : 203 I. C. 16, Me^hu 
Chamar v. Emperor. 
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ordinary theft; but it is well-established that its 
principle applies not only to cases of ordinary 
theft, but to cognate offences such as dacoity 
and robbery. The position, therefore, in my 
opinion, is that when the necessary facts have 
been established from which the presumption 
may be drawn, the presumption that should be 
drawn is that the accused knew of the manner 
in which the articles in question had been taken 
away from the possession of the owner, that is 
to say, in a case of ordinary theft that they had 
been stolen, and in a case of dacoity that they 
had been stolen in the course of a dacoity. 

[9] In my opinion, therefore, the learned 
Judge in the Court below rightly convicted the 
appellants under S. 412; and the sentence of 
seven years for that offence is not too severe in 
view of the prevalence of dacoity in this province, 
and the assistance which receivers of property 
stolen at dacoities afford to people who take 
part in this type of crime. The appeals are dis¬ 
missed. 

Bennett J. — I agree. 

K.S. Appeals dismissed. 
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Fazl Ali C. J. and Ray J. 

Hamath Rai Binjraj and another _ 

Decree-holders—Appellants v. Hirdyanarain 
Kumar and others — Judgment.debtors— 
Respondents. 

Appeal No. 2G9 of 1944, Decided on 11-4-1946, from 
original order of Addl. Sub-Judge at Bhagalpur, 
D/- 24-7-1944. ' 0 1 

Contract Act (1872), S. 38 — Scope — Tender- 
Action for recovery — Plea of tender — Plea need 
not be followed by deposit in Court — Judgment- 
debtor tendering money towards payment of 
instalment due under decree—Tender made in due 
time — Decree executable forthwith on deiault of 
payment of one instalment — Tender refused by 
decree-holder—Tender held was valid and operated 
to invalidate immediate execution of decree. 

Tender as such is valid and complete as soon as the 
party, who has entered into a contract to pay money 
to another, tenders the same to the party to whom the 
payment is to be made. Section 38 requires that the 
tender in order to bo effective must be made in duo 
time, at proper place and in a manner so as to make it, 
to the person who has to receive, easily ascertainable 
that the tender is real and sufficient. There is no room 
for importing into that section anything like the 
requirement of depositing tho amount in Court, aloim 
with the plea of tender put forthwith as a bar in an 
action for recovery. Any further tender or deposit in 
Court is a mere matter of form and the Court should 
not insist upon it: 10 A.I.R. 1923 1>. C. 26; 28 A.I.R. 
1941 Mad 484 (F. B.) and 16 A. I. R. 1929 Pat. 39?] 
Itel on; (1847) 16 L. J. C. 1>. 237; 16 Bom. 141 ; 2 
A. I. R. 1915 Mad. 210 and 19 A. I. R. 1932 Mad. 109 
Disting. -[Paras 17 and 18] 

Assuming that tho plea of tender in order to bo valid 
should bo followed by a deposit in Court, it should be 
m the Court, in which the plea of tender is advanced. 

[Para 19] 


A tender of payment was made in due time by the 
judgment-debtor in fulfilment of one of the instalments 
due under the decree which, on default of payment of 
one instalment, was executable forthwith without 
waiting for later instalments to fall due. The tender 
was refused by the decree-holder who, thereupon, wanted 
to execute the decree but was resisted by the judgment- 
debtor on the ground that he had tendered the amount. 
The decree-holder contended that, as the judgment- 
debtor was unable to make the deposit in the Court 
passing the decree when he was asked to do so by that 
Court, the plea of tender could not be taken notice of: 

Held that there was a valid tender by the judgment- 
debtor to the decree-holder and it operated to invalidate 
the immediate execution of the decree. [Para 20] 

Held f urther , that assuming that the plea of tender 
to be valid should te followed by deposit in Court as the 
objection of the decree-holder was not directed against 
any failure on the part of the judgment-debtor to 
accompany his objection to the decree-holder’s execution 
with a deposit in Court, such objection should be 
deemed to have been waived as the decree-holder had 
taken a specific objection to the tender : 28 A.I.R. 1941 
Mad. 4S4 (F. B.), Rel. 01 . [Para 19] 

P. 2i. Das , S. X. Bose , P. K. Bose and S. K. Sarkar 

— for Appellants. 

Mahabir rrasad , K.K. Sinha and K. P. Upadhya 

— for Respondents. 
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Ray J. — The question involved in this 
appeal is whether a tender of payment made by 
the judgment-debtors in fulfilment of one of the 
instalments due under decree is a valid one so 
as to operate to invalidate immediate execution 
of the decree without waiting for further instal¬ 
ments. 

[2] The facts giving rise to this case are that 
the decree-holder obtained a compromise decree 
for recovory of Rs. S2.9S9-15-3 in Original Suit 
Ko. 371 of 19S6 in the High Court of Judicature 
at Calcutta in its original side on 27-2-1939, and 
it provided that tho decree-holder would, after 
some remission, be entitled to recover a sum o£ 
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Rs. 26,246 only plus costs of the suit allocated by 
the Taxing Officer of the Court with interest at 
6 per cent, per annum from the date of the 
decree till realization, in the event of judgment- 
debtor’s compliance with certain terms as agreed 
upon by the parties and incorporated in the 
decree. The terms were, (1) that Rs. 500 on 
account of part payment of costs would be paid 
on or before 30th Falgun 1346 F. S., (2) that the 
balance of the taxed costs would be paid on or 
before 30th srawan 1346 F. s. or within one 
month of service of the allocatur of taxed costs 
on the attorneys of the adult defendants which¬ 
ever date is later, (3) that rs. 1000 towards 
decretal amount would be paid on or before 30th 
Srawan 1346 F. s., and (4) that the rest of the 
decretal amount of rs. 26,246 only will be payable 
in 10 annual instalments of Rs. 2000 each payable 
on 30th Srawan of every year from 1347 to 1356 
F. S. The default of observance of any of the 
aforesaid terms (nos. 1 to 3) was, pursuant to the 
agreement between the parties, to attract the 
penalty that the judgment-debtor would forfeit 
the remission and the decree-holder will be 
entitled to recover his entire decree for the larger 
amount and the decree would be executable 
forthwith without waiting for later instalments 
to fall due. With regard to the payment of the 
decretal amount in 10 annual instalments, that 
is, condition No. 4, the default was to be deemed 
to have occurred only in case the judgment- 
debtors failed to pay two consecutive instal¬ 
ments. 

[3] It is admitted that the first term requiring 
payment of Rs. 500 on account of costs on or 
before 30th Falgun 1346 F. s. had been complied 
with, but, it is said, that there was no compliance 
with the second and third conditions of the 
compromise, namely, that of payment of the 
balance of taxed costs and of Rs. 1000 towards 
decretal amount on the dates specified in that 
behalf. On these allegations the decree-holder 
wanted to put the decree to execution for the 
entire amount of rs. 32,989-15-3. 

[ 4 ] The judgment-debtors resisted, con¬ 
tending ( 1 ) that there had been no service of 
allocatur of taxed costs on them and hence, they 
could not, nor were require J to make payment 
of the taxed costs, if any, and ( 2 ) that they had 
tendered the sum of Rs. 1000 to the decree-holder 
as provided in cl. (c) of para. 4 which was 
payable on or before 30th Srawan 1346 F. S. to 
the decree-holder firm at their gaddi in Bhagal- 
pur on 25-8-1939, but the decree-holder refused 
to accept the money and referred the judgment, 
debtors to their attorney at Calcutta; the judg¬ 
ment-debtors offered the same on 28 - 8 - 1939 , to 
one Mr. P. D. Himatsinghka, their attorney, who 
too refused to accept. Thereupon the judgment- 

1947 P/27 & 28 


Patna 209 

debtors again offered the said sum of money 
through their own attorney to the attorney of 
the decree-holder, but the latter again refused to 
accept. In the circumstances as above, they 
contend, that having done all in their power to 
comply with the terms of the decree, they were 
not to be penalised in the manner insisted upon 
by the decree-holder. The learned lower Court 
accepts the plea of tender as a bar to the execu¬ 
tion. 

[5] The only point urged in the appeal was 
whether the alleged tender was a valid one. The 
validity was impugned on two grounds : ( 1 ) 
that it was sought to be made after due date 
and (2) that the tender was not followed by 
deposit in Court. 

[6] With regard to the due date, the contro¬ 
versy centres round the dispute that the due 
date must be the 30th of first Srawan of 1346 and 
not the 80th of the second Srawan. In this 
connexion the learned Subordinate Judge 
observes : 

“It is an undisputed fact that in the year 1346 F. S. 
there were 2 months by the name of Sawan and the 
last day of Sawan in that year corresponded to 
29-8-1939. The Chronological Table which is published 
by the Local Government shows that in that year the 
second Sawan was of 29 days while the first was of 30 
days. The learned advocate for the decree-holder there¬ 
fore contended that the date 30th Sa^an given in the 

t ^ ere , fore cIearl ? refers t0 the first Sawan of 
1346 F. S. which expired on 31-7-1939. This does not 
appear to me to be a correct interpretation. The same 
Chronological Table shows that in the years 1347 and 
1350 F. S. the month of Sawan was also of 
29 days but in the agreement the instalments of those 
years have been made payable on the 30th day of 
Sawan of those years. In my opinion the date given in 
the compromise clearly signifies the agreement between 
the parties that instalment every year would be payable 
by the last day of Sawan of each year irrespective of 
the fact whether in one year there were 2 Sawans or 
one Sawan. I therefore hold that according to the 
terms in the decree the judgment-debtor was to pay the 
said sum of Rs. 1000 by the last date of Sawan 1346 
*. S. which expired on 29-8-1939, and not after the 
expiry of the first' month of Sawan which expired on 
31-7-1939. I therefore hold that the judgmenLdebtors 
were perfectly justified in making the tender of the sum 
of Rs. 1000 to the plaintiff firm on 25-8-1939, and that 
the decree-holder was not at all justified in refusing to 
accept it.” 0 

I am in full agreement with the reason given 
by the learned Subordinate Judge for his finding. 
No serious objection has been taken to this find¬ 
ing in course of argument at the Bar. This dis¬ 
poses of the contention relating to ‘due debt.’ 

[7] With regard to the actual tender of Rupees ‘ 
1000 at Bhagalpur the probability is in favour 
of the judgment-debtor. The decree-holder’s wit¬ 
ness 2, Lakhi Prasad, deposed in his cross- 
examination : 

Because the objectors did not make the payment in 
the 1st Srawan of 1346 F. S., so I took it that they had 
defaulted. It was on the 30th day of the 1st month of 
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Srawan 1316 F. S. that I considered for the first time 
that the objectors had really defaulted. My Moharrir or 
Gumsasbta having placed before me the necessary papers 
on that day that I came to know that the objectors had 
defaulted.” 

This statement makes it obvious that having 
taken that ‘wrong’ view as to the due date of 
the instalment, the decree-holder naturally de¬ 
clined to accept payment, if any, tendered on 
25 8 1939, they having been conceived that they 
had, by that time, acquired the right to execute 
the decreo for the entire sum and all at once 
without waiting for the further instalments due. 
This makes the judgment-debtor’s story of tender, 
and refusal more probable. Besides, there are 
witnesses examined by the judgment-debtors to 
prove, that the judgment-debtors tendered Rs. 
1000 to Lakhi Prasad, the manager of the decree- 
holder firm at the gaddi at Bhagalpur. The 
learned Subordinate Judge who recorded the 
statement of the witnesses and saw them in the 
witness-box, observed : “The evidence adduced 
by the judgment-debtors to the aforesaid effect 
appears to me to be quite convincing and true.” 
He further finds that the judgment-debtor’s story 
gains corroboration from admissions made by 
the decree-holder’s witnesses in cross-examination 
who admit that the judgment-debtor’s men had 
been to the tjaddi for the purpose of making 
enquiry if the decree-holder would accept the 
payment of Rs 1000, and to that enquiry they 
(the decree-holder firm) replied in the negative 
and insisted upon having the entire decretal 
amount, all at once, including the amount that 
had been remitted under the compromise. The 
judgment-debtor’s readiness with the money for 
the purpose of tender at Bhagalpur is further 
borne out by the fact that their men had been 
to Calcutta and filed an application before the 
High Court seeking permission to deposit the 
amount to tho credit of the decree-holder on or 
before the due date. The circumstances under 
which tho offer of deposit was formally rejected 
by the High Court at Calcutta aro not material 
at this stage and will be dealt with hereafter as 
the occasion requires. Tho clear position, there¬ 
fore, is that the judgment-dobtors made a tender 
of Rs. 1000 at Bhagalpur before the last date fixed 
by compromise, and that they had tendered the 
amount to tho decree-holder’s attorney twico 
and that they had sought the permission of the 
Court that passed the decree to make the deposit, 
but they failed to deposit tho money with their 
own attorney as ordered to do by Amir Ali J. of 
the Calcutta High Court under circumstances 
not material for the purposo of this appeal. Tho 
question, therefore, arises whether upon tho facts 
as found, the tender is a valid one. 

[8] The law as to tender in India is laid down 
eithor in s. 85, T. P. Act, or s. 3S, Contract Act, 


according as the case may be one of mortgage I 
or of an ordinary contract. The present is the I 
case of an ordinary contract and so S. 3S would 1 

apply. Section 38 reads : I 

“Where a promisor has made an offer of performance I 
to the promisee, and the offer has not been accepted, I 
the promisor is not responsible for non-performance, nor 
does he thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions: 

(1) it must be unconditional: 

(2) it must be made at a proper time and place, and 
under such circumstances that the person to whom it 
is made may have a reasonable opportunity of ascer¬ 
taining that the person by whom it is made is able and 
willing there and then to do the whole of what he is 
bound by his promise to do : 

(3) if the offer is an offer to deliver anything to the 
promisee, the promisee must have a reasonable oppor¬ 
tunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the 
same legal consequences as an offer to all of them.” 

According to thi3 section, the tender should be 
open, unconditional and should be made under 
circumstances giving the promisee opportunity 
to know that the tender is real and bona fide. 

It has been urged by the learned counsel, Mr. 

P. R. Das, appearing for the appellant, that the 
tender in order to be valid must he followed by 
deposit in Court. In this view of the law, he 
argues that in the present case the respondent 
was unable to make the deposit in the Calcutta 
High Court when he was asked to do so by 
Amir Ali J. with his own attorney, and, there¬ 
fore, the plea of tender cannot be taken notice 
of. In support of his argument he relies upon 
a passage in Leake on Contract, Sth Edn. p. 663, 
which reads: 

“ 'Without acceptance on the part of him who is to 
receive, the act of him who is to deliver or pay can 
amount only to a tender. But the law considers a party 
who has entered into a contract to deliver goods or pay 
money to another as having substantially performed it, 
if he has tendered the goods or money to the party to 
whom the delivery or payment was to bo made’: (1843) 12 
L. J. C. P. 477. 1 Accordingly, the principle of the plea 
of tender is, that the defendant has been always ready 
(toujours prist) to perform entirely tho contract on 
which the action is founded ; and that he did perform 
it, as far as ho was able, by tendering the requisite 
money ; the plaintiff himself precluding a complete per¬ 
formance, by refusing to receive it. And as, in ordiuary 
cases, the debt is not discharged by such tender and re¬ 
fusal, tho pica must not only go on to allege that the 
defendant is still ready (micore prist) but must be ac¬ 
companied by a profert in curiam of the money ten¬ 
dered,’ or according to the present practice, by payment 
into Court—(per cur. [Dixon v. Clark]—(1847) 16 L. J. 
C. P. 2373 : 136 E. R. 919.” 

In a decision in tho case in (1S47) 136 E. R. 919 s 
ftt p. 923 he relies on the passage which reads 
as follows: 

" In actions of debt and assumpsit, the principle of 
tho pica of tender, in our apprehension, is, that the 
defendant lavs been always ready (toujours prist) to 
perform entirely tho contract on which the action ia 
founded ; and that ho did perform it, as far as he was 
ablo, by tendering the requisite money ; the plaintiff 
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himself precluded a complete performance, by refusing 
to receive it. And, as, in ordinary cases, the debt is Dot 
discharged by such tender and refusal, the plea must 
not only go on to allege that the defendant is still ready 
(uncore prist), but must be accompanied by a profert 
in curiam of the money tendered. If the defendant can 
maintain this plea, although he -will not thereby bar 
the debt (for that would be inconsistent with uncore 
prist and profert in curiam ) yet he will answer the ac¬ 
tion, in the sense that he will recover judgment for his 
costs of defence against the plaintiff in which respect 
the plea of tender is essentially different from that of 
payment of money into Court. And, as the plea is thus 
to constitute an answer to the action, it must, we con¬ 
ceive, be deficient in none of the requisite qualities of a 
good plea in bar.” 

[9] He also relies upon the case in 16 Bom. 
14l 3 at p. 149. There it is said : 

“There is, however, another objection urged to the 
tender of the defendant being given effect to ; and that 
is that such tender has not been followed up by a pay¬ 
ment into Court in this suit. The passage iD Leake on 
Contracts already cited, was relied on as an authority 
for this argument also. The form of the plea as given 
in Bullen and Leake, p. 340, also affords support to it, 
and according to 0.22, R. 3. under the Judicature Act, 
a plea of tender before action must be accompanied by 
a payment into Court after action. And this was the 
old rule as laid down in (1834) 2 Cromp. & M. 633 4 ; see 
also per Wilde C. J. in (1847) 5 C. k. 365 at p. 377 : 16 
L. J. C. P. 237 3 . It appears to me that this rule applies 
in the present case, and that I must hold the tender to 
be ineffectual. .. An expression of willingness to pay 
does not constitute even a legal tender, and a fortiori 
it cannot be held equivalent to a payment into Court.” 

[10] He further relies upon the case of 23 
I. c. 581. 6 In this report at p. 586 it has been 
observed: 

“Taking the first head of the objection, the reply of 
the defendants 2 and 3 is, as I said before, that they 
had made an offer to fulfil the third condition and as 
the plaintiff did not accept that offer, the defendants 
are in as good a position as if they had fulfilled the 
third condition. It seems to me that in execution of a 
decree which gives a particular relief to the defendants 
2 and 3 only if a condition is fulfilled, they cannot get 
that relief unless they fulfil that condition or unless the 
fulfilment of that condition has been made impossible 
by the plaintiff. I also think (a) that the offer to fulfil 
that condition should be kept always open and tb) that 
the offer relied upon ought to be an unconditional offer.” 

and again at p. 587 it is said: 

“As Shephard J. says in his Contract Act: ‘A suffi- 
ceint tender of money is not made if the money is 
locked up in a box, nor of goods if they are enclosed in 
a cask which the other party is not allowed to open.’ 
Following that analogy, a mere offer by posted letter 
that defendant 3 is ready to execute a release without 
having a document of release ready to be delivered is 
not a proper offer. Again as said in 16 Bom. 141 s and 
24 All. 461,® the plea of tender is incomplete as an 
answer to an action (and, by analogy, as an answer to 
a defence) unless accompanied by a tender in Court.” 

[11] If the authorities cited above were the 
last words on the subject, they would no doubt 
seem to lay down that the plea of tender as dis¬ 
tinguished from tender itself, is not valid un¬ 
less the plea set up as a bar to the action is 
accompanied by a tender in Court. In this view 
of the matter, the episode in the Calcutta High 


Court seems to be quite irrelevant. The Court 
at that time had no cognizance of any such 
action either in the shape of an execution for 
enforcement of the decree or in any other shape 
in which the validity of the plea of tender was 
to be gone into. The tender, if at all, had been 
completed by that time. 

[ 12 ] A complete answer to the argument ad¬ 
vanced as above is given by the dictum of their 
Lordships of the Judicial Committee in the case 

of 50 I. A. 41 7 at p. 46 \vhere it is observed : 

“Before reading this reply it is well to bear in mind 
what has been stated by Wigram V. C. in the case in 
(1844) 4 Hare 420, 8 as to the true position in such a 
case. He there says : ‘The practice of the Courts is 
not to require a party to make a formal tender, where 
from the facts stated in the bill or from the evidence 
it appears the tender would have been a mere form 
and that the party to whom it was made would have 
refused to accept the money.’ Their Lordships think 
that that is a true and accurate expression of the law.” 

[13] This point came for consideration by a 
Full Bench of the Madras High Court in the 
case in I. L. R. (1941) Mad. 767 9 at p. 773. The 
learned Judges in that case laid down two 
principles one of which as the learned Judges 
put it, is deducible from what has been laid 
down in 50 I. A. 41 7 and it is defined by them in 
the following words : 

“The first principle is that where there has been an 
unequivocal refusal to accept a tender the law does not 
require a tender to be made.” 

The second principle that was laid down in that 
case was that “where there is a specific objection 
to a tender, it is an implied waiver of any other 
objection there may be.” For this proposition 
they relied upon the case in (1831) 2 Cr. & J. 15 10 
where Bayley, J. said : 

“To make a tender good, it should be made in the 
coin of the realm, and the moneyought to be produced; 
but the party to whom the tender is made, may make 
good what would otherwise be insufficient, by relying 
on a different objection. If he claims a larger amount, 
and give that as a reason for not accepting the money, 
he cannot afterwards object that the money was not 
produced nor can be object, that it was offered in paper. 
If he object to accept the sum tendered because it is in 
paper, which he is not bound to receive, he gives the 
party tendering an opportunity to make his tender in 
coin; but if he puts his refusal upon a different ground, 
he waives the objection as to the quality of the tender.” 

[14] Reliance is also placed by the learned 
counsel for the respondent on the decision in the 
case in a.i.r. 1929 Pat. 397 11 at p. 399. The prin¬ 
ciple laid down in* that case is to the effect that 
where there is refusal by the person to receive 
the amount, validity of the tender in the sense 
whether there was in fact money with the tender 
or that he did not deposit in Court does not arise 
for consideration. 

[15] I have forgotten to mention that on 

behalf of the appellant reliance was ftlso placed 

upon the case in 55 Mad. 458 12 of which the 
headnote is: 
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“In the case of ordinary money claims not based 
on mortgage a tender before suit of the amount due 
though improperly refused is ineffective to stop the 
running of interest where the debtor does not deposit 
the amount in Court when sued for it.” 

In that case, however, while considering the 
necessity of depositing money in Court in order 
to make the tender good, the learned Judges 
have observed : 

“We may add that it was the debtor who applied to 
have the award made a decree of Court and that 
therefore there was no proceeding or suit by the cre¬ 
ditor in answer to which {he debtor could have paid 
the money into Court to keep the tender good." 

[1G] As I have stated already, the failure to 
comply with the order of Amir Ali J., of the 
Calcutta High Court is of no effect on the ques¬ 
tion before us. The observation of the learnsd 
Judges of the Madras High Court, quoted above 
and underlined (here italicised) also supports this 
view. 

[ 17 ] The passages from Leake on Contracts 
and from the decision of the Court in the case 
in 136 E. R. 919 3 if properly analysed make it 
clear that tender as such is valid and complete 
as soon as the party, who has entered into a 
contract to pay money to another, tenders the 
same to the party to whom the payment is to 
be made, but while speaking as to the plea of 
tender in an action for recovery of the debt or 
for enforcement of the contract, it is said that 
pursuant to the practice prevalent in accordance 
with the English common law, the plea of tender 
must be accompanied with deposit in Court. 
There is no authority for such practice in India. 
The law of tender in India is contained in S. 3S, 
Contract Act, quoted above. There is no room 
for importing into that soction anything like the 
requirement of depositing the amount in Court, 
along with the plea of tender put forthwith as a 
bar in an action for recovery. But the section 
requires that the tender in order to be effective 
must be made in due time, at proper placo and 
in a manner so as to make it to the person who 
has to receive easily ascertainable that the tender 
is real and sufficient. This condition is sufficient¬ 
ly fulfilled, in this case, in view of the finding 
of the lower Court with which wo entirely agree 
that the money was actually tendered to tho 
decree-holder in due time. 

[18] Any further tender or deposit in Court 
should be held to be a mere matter of form as 
laid down by their Lordships of the Privy 
Council in 50 I. A. 41, 7 cited above, and other 
cases following it and Court should not insist 
upon it. 

[19] Conceding for the sake of argument that 
the plea of tender in order to be valid should 
have been followed by a deposit in Court, it 
would be in the Court in whioh the plea of 
tender is advanced, that is, in tho present case 


it would be the Court of the Subordinate Judge | 
before whom the execution was filed. But the I 
objection of the appellant is not directed against I 
any failure on the part of the judgment-debtors i 
to accompany their objection to the decree- I 
holder’s execution with a deposit in Court. If V 
such an objection were maintainable, it should 
be deemed to have been waived in view of the 
principle laid down in the Full Bench case of 
the Madras High Court I. L. R. (1941) Mad. 767 9 
already referred to. The learned Judges of the 
Madras High Court in that case laid down this 
proposition relying upon the English case in I 
(1831) 2 cr. & J. 15, 10 which I have already men- I 
tioned in the earlier part of my judgment. I 

[20] In the result, I hold that there was a 
valid tender by the judgment-debtor to the 
decree-holder w r ho cannot be allowed to take 
advantage of his own refusal. The order of thej I 
learned Subordinate Judge is perfectly correct I 
and must be upheld. The appeal fails and is j 
dismissed with costs. ■ 1 

Fazl Ali C. J. — I agree. ! 

v.r. Appeal dismissed . 

A. I. R. (34) 1947 Patna 212 [ C. N. 77] 

Meredith and Bennett JJ. 

Sic. Nabijan and others — Petitioners v. 
Emperor. 

Criminal Rovn. No. 155 of 1946, Deoided on 16-5- 
1946, against order of Sessions Judge, Purulia, D/- 3-1- 
1946. 

(a) Criminal P. C. (1898), Ss. 235 (1) and 239 (d)- 
‘The same transaction’— Connotation — Words^in 
S. 235 (1) relate to all acts oi one person having 
direct and immediate causal or circumstantial rela¬ 
tion to the affair in question—Test is certain degree 
of continuity of action — Expression in S. 239 (d) 
indicates all acts of all persons done in course of 
affair, test being community and continuity of pur¬ 
pose—Held, there was no misjoinder of charges. 

The words "the same transaction” in S. 235 (1), 
Criminal P. C., comprise all tho acts of the person con- 
corned which are done in one series in the o curse of 
carrying through tho affair in question or which are in 
direct and immediate causal or circumstantial relation 
thereto. Tho primci facie test, as the words “in one 
series of acts so connected as to form” indicate, whew 
the connexion between the acts is that of purpose, is ft 
certain degreo of continuity of action, the degree varying 
with tho nature of the purpose and the circumstances 
of the case, and where tho counexion between the acts 
is causal or circumstantial, is a direct continuity of 
action ; whereas in S. 239 (d), Criminal P. C., the words 
“the same transaction” comprise all the acts of all 
tho persons concerned done in the course of carrying 
through tho affair in question, aud the primfl facie 
test, os the words “in the course of” indicate, is com¬ 
munity and continuity of purpose: Case law discussed . 

[Para 34] 

While A, the complainant, was ploughing his land 
the accused B t C % D and E who had some dispute with 
A in respect of the land assaulted him and D struck A 
with a tangi. Certain persons intervened and the par¬ 
ties were separated. After a short interval was again 
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assaulted by all the four accused when he was on the 
way to police station to lodge information about the 
first incident. In a trial, all the accused were charged 
under S. 323, Penal Code and D was also charged 
under S. 324, Penal Code and tried together. On an 
objection that the trial was vitiated by misjoinder of 
charges and of persons : 

Held that joinder of charges under Ss. 323 and 
324 against D was justified under S. 235(1), Criminal 
P. C., as there was direct and causal connexion between 
the two acts without any appreciable interval of time, 
and that the joinder of persons was justified under 

S. 239 (d) as there was a community and continuity of 
purpose between all the accused. [Paras 25, 26] 

Cr.P.C.—(’46-Com.), S. 235, N. 2 and S. 239, N. 6. 

(b) Criminal P. C. (1898), Ss. 233 and 537 — Mis¬ 
joinder of charges contravening S. 233 and its 
exceptions—Defect cannot be cured by S. 537 (Per 
Meredith J.). 

Per Meredith J .—Misjoinder of offences in the same 
trial in disobedience of S. 233, read subject to its exc¬ 
eptions is an error in the mode of trial and as such 
cannot be cured under S. 537 as there is a necessary 
presumption of prejudice : 25 Mad. 61 (P. C.) and 25 
A. I. R. 1938 P. C. 130, Eel. on; 23 A. I. R. 1936 All. 
337 and 24 A. I. R. 1937 All. 714, Dissent . 

[Paras 35 and 36] 

Cr. P. C.—(’46-Com.) S. 233, N. 5, Pt. 2. 

# 

E. S. Chatterji — for Petitioners. 

Bhdbanand Muhherji — for the Crown. 

Cases referred :— 

1. (’40) 27 A.I.R. 1940 Pat. 499 : 187 I. C. 361, Nathu 
v. Emperor. 

2. (’45) 32 A. I. R. 1945 Pat. 388 : 24 Pat. 303 : 221 
I. C. 312, Chintaman Rai v. Emperor. 

3. (’02) 25 Mad. 61 : 28 I. A. 257 : 8 Sar. 160 (P. C.), 
L Subrahmanya Ayer v. Emperor. 

4. (’27) 5 Rang. 53 : 14 A.I.R. 1927 P. C. 44 : 54 I. A. 
96 : 100 I. C. 227 (P. C.), Abdul Rahman v. Emperor. 

' 5. (’31) 53 All. 172 : 18 A. I. R. 1931 All. 3 : 129 I. C. 
269, Kallu v. Bashiruddin. 

6. (’30) 17 A. I. R. 1930 Mad. 857 : 53 Mad. 937 : 127 
I. C. 654, Ramaraju Tevan v. Emperor. 

7. (’33) 55 All. 301 : 20 A. I. R. 1933 All. 264 : 142 
I. C. 537 (F. B.), Kapoor Chand v. Suraj Prasad. 

8. (’36) 58 All. 695 : 23 A. I. R. 1936 All. 337 : 163 
I. G. 253, Emperor v. Mathuri. 

9. (’37) I. L. R. (1937) All. 779 : 24 A. I. R, 1937 All. 
714 : 1711. C. 994, Emperor v. Bishan Sahai. 

10. (’30) 17 A. I. R. 1930 Cal. 212 : 57 Cal. 1228 : 123 
I. C. 664 (F. B.), Emperor v. Ernam Ali. 

11. (’38) 25 A. I. R. 1938 P. C. 130 :1. L. R. (1938) 
2 Cal. 295 : 32 S. L. R. 476 : 65 I. A. 158 : 174 I. C. 
1 (P. C.), Babulal Chaukhani v. Emperor. 

12. (’36) 60 Bom. 148 : 23 A. 1. R. 1936 Bom. 154 : 
162 I. C. 399, Shapurji Sorabji v. Emperor. 

13. (’20) 5 P. L. J. 11 : 7 A. I. R. 1920 Pat. 230 : 54 
I. C. 769, Gobinda Chandra v. Emperor. 

14. (’05) 29 Bom. 449, Emperor v. Jethlal. 

15. (’06) 30 Bom. 49, Emperor v. Datto Hanmant. 

16. (’10) 33 Mad. 502 : 5 I. C. 847, Choragudi Ven- 
katadri v. Emperor. 

r 17. (’03) 27 Bom. 135, Emperor v. Sheruf Alii. 

18. (’91) 15 Bom. 491, Queen-Empress v. Fakirappa. 

19. (’92) 16 Bom. 414, Queen-Empress v. Vajiram. 

20. (’45) 24 Pat. 501 : 33 A. I. R. 1946 Pat. 40 : 227 
I. C. 404, Hirday v. Emperor. 

Bennett J. — The four petitioners in this 
application for revision Sk. Nabijan, Sheikh 
Juman Ali, Sheikh Lijan and Sheikh Niamat 
alias Sadur Babu—were charged and tried by a 


Magistrate of the First Class with an offence 
under S. 323, Penal Code and the petitioner 
Sheikh Niamat was also charged and tried in 
the same trial with an offence under S. 324, 
Penal Code. They were found guilty of an 
offence charged and all four of them were sen¬ 
tenced to three months’ rigorous imprisonment in 
respect of the offence under S. 323, Penal Code 
and Sheikh Niamat was sentenced to three 
months’ rigorous imprisonment in respect of the 
offence under S. 324, Penal Code which was 
directed to run consecutively to the first im¬ 
prisonment under s. 323. On appeal, the learned 
Sessions Judge of Purulia upheld the conviction 
and sentences but directed that the two sentences 
upon Sheikh Niamat should run concurrently 
instead of consecutively. 

[2] The prosecution case, so far as it can be 
gathered from the judgments below, was that 
there was some dispute between the petitioners 
and the complainant regarding a piece of land, 
namely, plot no. 843 in village Chapri and that 
on 14-7-1945, between 9 and 9-30 A. M., whilst the 
complainant was ploughing his said land, the 
four petitioners entered the land, abused him 
and objected to his ploughing the land, that a 
quarrel ensued and that the petitioner Niamat 
struck the complainant on his head with a tangi. 
Two eye-witnesses of this occurrence, to which 
I shall hereinafter refer to as the first incident, 
intervened and prevented it from taking a serious 
turn. The complainant and one of these eye¬ 
witnesses then started out to Purulia P. S. with 
a view to lodging an information against the 
petitioners in respect of this first incident. On the 
road to the police station at about 10 a. M., and 
therefore very shortly after the first incident, 
the four petitioners overtook the complainant 
and endeavoured to dissuade him from lodging 
an information. A second altercation took place, 
and when the complainant insisted on the pro¬ 
ceeding to the police station, the four petitioners 
again assaulted him, I shall hereinafter refer to 
this latter assault as the second incident. Both 
the Courts below have held that the prosecution 
case as above set out was sufficiently, established 
in evidence at the trial. 

[3] The sole grounds taken in support of the 
application for revision are, firstly, that • the 
charges against the petitioner Sheikh Niamat 
under Ss.323 and 324, Penal Code, have been 
illegally joined, and secondly, that the charge 
against all four petitioners under S. 323 , Penal 
Code, has been illegally tried with the charges 
under S. 324 against the petitioner Sheikh Niamat. 

[4] The application for revision came in the 
first instance before Reuben J. who after hear¬ 
ing the application referred the same to a Divi¬ 
sion Bench in the following terms : 
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“The petitioners in this case have been convicted 
under S. 323, Penal Code, and one of them has been 
convicted under S. 324, Penal Code. The two charges 
relate to two incidents which took place one following 
the other, the first incident at the field of the complai¬ 
nant in Darkanali khet mau/.a Chapri, P. S. Purulia, 
and the other at Chhara on the District Board road to 
Purulia when the complainant after the first incident 
was on his way to report the matter at Purulia. The 
point which arises is that of misjoinder of charges, the 
Patna view regarding which is that misjoinder is an 
illegality vitiating the whole trial: A.I.R. 1940 Pat. 499, 1 
and A.I.R. 1945 Pat. 388. 3 The Patna view appears to 
be based on 25 Mad. Gl 3 which was discussed and dis¬ 
tinguished in 5 Rang. 53* which latter case was con¬ 
cerned with a contravention of an express direction of 
S. 3G0, Criminal P. C., but their Lordships of the Judi¬ 
cial Committee nevertheless held that the contraven¬ 
tion was curable under S. 537 of the Code and pointed 
out that in 25 Mad. 61 s the procedure followed was one 
which the Code positively prohibited “and it was pos¬ 
sible that it might have worked actual injustice to the 
accused.” Whether in view of this distinction, the case 
in 25 Mad. 61 s can any longer be regarded as an autho¬ 
rity that a contravention of the Code of Criminal Pro¬ 
cedure which constitutes an illegality is by itself 
sufficient to vitiate the entiro trial has been several 
times considered and answered in the negative: 53 All. 
1725; A . I. R. 1930 Mad. 857;6 55 All. 301;7 58 All. 
695; 8 I.L.R. (1937) All. 779° and A.I.R. 1930 Cal. 212 W 
The effect of the decision in the case of 5 Rang. 53,* 
and the exact scope of the decision in 25 Mad. 61 3 has 
been left open by the Judicial Committee: A. I. R. 1938 
P. C. 130 11 where their Lordships say at p. 132 : 

“It has been taken as settled law on all sides through¬ 
out these proceedings that the infringement of S. 239 
(d) would, if made out, constitute an illegality as dis¬ 
tinguished from an irregularity, so that the conviction 
would require to be quashed under the rule stated in 
28 I. A. 257, 3 as contrasted with the result of an 
irregularity, as to which 54 I. A. 96* is an authority. 
Their Lordships will assume that this is so, without 
thinking it here necessary to discuss the precise scope 
of what was decided in 28 I. A. 257, 3 because in their 
understanding of S. 239 (d) that question docs not 
arise.” 

“As the question is of some importance and the 
point frequently arises and has given rise to complicated 
discussions as to what exactly is connotated by the 
words, ‘The same transaction,’ I feel that this matter 
should bo considered by a Division Bench. Let this 
matter bo placed before a Division Bench.” 

[5] The last paragraph of the reference appears 
at first sight to limit the reference to a consi¬ 
deration of the exact connotation of the words 
"the same transaction” in s. 239 (d), Criminal 
P. C., but on reading the reference as a whole, 
I am inclined to think that this is exactly what 
the learned Judge desired to avoid. I think that 
he has taken the view that in this case no pre¬ 
judice can possibly be said to have been caused 
to the petitioners by the alleged misjoinder and 
t iat, therefore, if the alleged misjoinder can be 
treated as any error or irregularitv within the 
meaning of s. 537, Criminal P. C./there would 
be no need to enter upon a complicated discus¬ 
sion as to what is connoted by the words “the 
same transaction” and that the application for 
revision should be dismissed. 


A. I.R 

[6] The learned Judge has laid no light 
burden upon us, because the application for 
revision can only be dismissed on the ground 
suggested by him if we take the view 7 that the 
previous decisions of the Division Benches of 
this Court to which he has referred in the light 
of the other authorities to which he has also 
referred were incorrectly decided, which would, 
in any event, compel us further to refer this case 
to the decision of a Full Bench. Alternatively, 
we are bound to enter upon the apparently com¬ 
plicated discussion as to the exact connotatiomof 
the words “the same transaction.” 

[ 7 ] However complicated the question may 
be, whether or not there has been, in the parti- 
cular circumstances of a case, a misjoinder of 
charges or of accused persons, I think that a Court 
must first face and consider that question 
before deciding, if it be open to it to decide, 
whether or not the misjoinder has in fact occa- 
sioned a failure of justice. The reason being 
that the danger of injustice by reason of mis¬ 
joinder is so substantial as always to necessitate 
at least as burden some inquiry into the evidence 
and circumstances of the case as would be 
involved by the inquiry into the actual existence 
of misjoinder and that there is, therefore, no 
sufficient reason to depart from the logical 
sequence of issues. 

[8] I, therefore, turn in the first instance to 
the question of misjoinder. Mr. Chatterji, who 
appeared for the petitioners has argued forcibly 
that the first and the second incidents in this 
case do not form part of the same transaction 
for the purposes of either S. 235 (l) or S. 239 (d), 
Criminal P. C., because there was neither com¬ 
munity of purpose nor continuity of action be¬ 
tween the two incidents and that upon the 
authorities both these features are essential con¬ 
ditions which must be fulfilled before two acts 
or events can be said to form part of the same 
transaction. 

[9] The joinder of charges against, an accused 
person and the joint trial of two or more per¬ 
sons are governed by Ss. 233 to 236 (inclusive) 
and 239, Criminal P. C. Section 2S3 lays down 
the primary and fundamental rule in respect of 
both these matters and provides that : 

“For every distinct offence of which any person is 
accused there shall be a separate charge, and every 
such charge shall be tried separately, except in the cases 
mentioned in Ss. 234, 235, 2S6 and' 239.” 

So far as it is material for our purpose, S. 234 of 

the Code provides that : 

hen a person is accused of more offences than one 
of the same kind committed within the space of twelve 

months.ho may be charged with, and tried at one 

trial for any number of them not exceeding three.” 

Section 235 (l) provides that: 

If, in one sories of acts so connected together as to 
form the same transaction, more offences, than one are 
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committed by the same person, he may be charged with 
and tried at one trial, for every such offence.” 

Section 236 is not material for our purposes; and 
S. 239 so far as it is material for our purpose, 
provides that: 

“The following persons may be charged and tried 

together namely : • 

(a) persons accused of the same offence committed in 

the course of the same transaction ; 

♦ * * * * 

(d) persons .accused of different offences committed in 
the course of the same transaction;” 

***** 

and that 

“the provisions contained in the former part of this 
Chapter shall, so far as may be, : apply to all such 
charges.” 

[10] By virtue of the concluding words of S. 239, 
Criminal P. C., the joinder of the charges under 
Ss. 323 and 324 against the fourth petitioner, 
Sheikh Niamat. falls to be justified in the cir¬ 
cumstances of this case under the provisions of 
S. 235 (l) of the Code. The joint trial of the four 
petitioners in respect of the offence under s. 323, 
Penal Code, with petitioner 4 Sheikh Niamat, 
in respect of the offence under S. 324, Penal Code, 
falls to be justified however, under the provisions 
of S. 239 (d), Criminal P. C. 

[11] Consideration, on the one hand, of the ap¬ 
parently plain and ordinary meaning of ss. 235 (l) 
and 239 (d), Criminal P. C., respectively, and, 
on the other hand, of the decided cases as to the 
connotation of the term “the same transaction” 
have led me to the same conclusion and I pro¬ 
pose first to state and discuss what appears to 
me to be the plain and ordinary meaning of the 
sections, and then to consider that meaning in 
the light of the authorities. 

[ 12 ] It is of fundamental importance in this 
connexion to notice and consider the difference 
in the wording between S. 235 (l) and'S. 239 (d), 
Criminal P. C. In the first place, as was pointed 
out by Lord Wright in A. I. R. 1938 P. C. 130. 11 
Section 239 (d), Criminal P. C., does not either 
expressly or impliedly import the limitation im¬ 
ported into S. 235 (l), Criminal P. C., by the 
words “in one series of acts so connected together 
as to form.” Similarly, S. 235 (l), Criminal P. C., 
does not either expressly or impliedly import 
the limitation imported into S. 239 (d), Criminal 
P. C., by the words “in the course of.” This 
difference does not appear to me to be a mere 
accident of wording. The Legislature, had it so 
intended, could have made S. 235 (l), Criminal 
P. C., correspond exactly in scope and meaning 
ip this respect to paras, (a) and (d) of S. 239, 
Criminal P. C., and S. 235 (l), Criminal P. C., 
would then have read “If, in the course of the 
same transaction, more offences etc.,” but it has 
not done so, and the effect of this difference is, 
in my opinion, considerably to augment the 


kinds of acts which can properly be said to form 
part of the same transaction under S. 235 (1) as 
compared with S. 239 (d). 

[13] A transaction, in its etymological and dic¬ 
tionary sense as also in the sense in which it is 
used in common parlance connotes the carrying 
through of a particular matter or affair. The 
words “in the course of” denote prima facie a 
direction to some end or purpose. I do not think 
that they can be understood as being merely 
equivalent to “whilst” or “during”; if that had 
been intended, I think that the Legislature would 
have used the phrase “in the same transaction” 
and not “in the course of the same transaction.” 
The latter phrase as used by the Legislature 
would, therefore, appear to comprise only one 
class of acts, namely, all the acts of all the per. 
sons concerned in carrying through the parti¬ 
cular affair. Each such act must be directed to 
the carrying through of the affair and, therefore, 
community and continuity of purpose is an 
essential feature for the inclusion of such acts 
in the same transaction, but continuity of action 
in the sense which would exclude any appreciable 
distance of time or space is not such a feature. 
Thus, as Lord Wright stated in A.I.R. 1938P.C. 
130 11 above referred to : 

“Whatever scope of connotation may be included in 
the words ‘the same transaction’, it is enough for the 
present case to say that if several persons conspire to 
commit offences, and commit overt aots in pursuance of 
the conspiracy (a circumstance which makes the act of 
one the act of each and all the conspirators) these acts 
are committed in the course of the same transaction, 
which embraces the conspiracy and the acts done 
under it. The common concert and agreement which 
constitute the conspiracy, serve to unify the acts done in 
pursuance of it.” 

These considerations apply to any case such, for 
instance, as a dacoity, where two or more per¬ 
sons concur in advance to carry through a parti¬ 
cular affair, and obviously, and particularly in 
cases of conspiracy, there may be a great lapse of 
time and distance and a complete lack of logical 
sequence or continuity between the various acts. 

[14] In S. 235 (l), Criminal P. C., the emphasis 
is on the connexion of the acts in one series and 
the correct literal paraphrase of the words used 
by the Legislature appears to me to be—“Where 
more offences than one are committed as a 
result of acts which form part of one series of 
acts committed by the same person in the carry¬ 
ing through of a particular matter or affair, he 
may be charged with, and tried at one trial for, 
every such offence”—So paraphrased, the words 
do not appear to me to import any necessary 
continuity of purpose, and the apparently deli- 
berate omission from the sub-section of the 
phrase— “in the course of” affords a substantial 
ground for not reading the words of the sub¬ 
section as if they imported any continuity of pur- 
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pose. I think, therefore, that in their plain and offences would he relevant in a trial for either 
ordinary meaning the words used in S. 235 (l), offence alone, but when it is sought to join in 
Criminal P. C., include all acts committed that trial a charge against *C’ upon house break- 
in one series and so connected that they can ing, a possibility of prejudice against ‘c’ is in- 
reasonably be said to have been committed in troduced by reason of the admission of the 
the carrying through of the affair in question evidence upon the charge of mischief which 
though not necessarily for the purposes thereof, would be inadmissible in a trial against ‘c’ alone 
and, in my opinion, therefore, comprise not and which might lead, therefore, to certain con- 
merely all the acts of tho person concerned fusion and prejudice so far as ‘c’ is concerned, 
committed in one series and in the course of It is necessary to note that, in order that an act 
carrying through the affair in question, but also may be said to form a part of a certain transac. 
all the acts of tho person concerned committed tion by reason of causal relationship thereto, 

in the said series which are in direct and imme- there must be a direct continuity of action. If 

diate casual or circumstantial relation thereto, there is any appreciable interval of time between 
The first class of these acts, namely those com- the causal act and the act of effect, then the 
mitted in one series and in the course of carrying necessary connexion between them is broken and 
through the affair, connote a continuity of pur- the subsequent act is not in the same transaction 
pose and a degree of continuity of action. The as the earlier act. 

necessary degree of continuity of action will [16] An act is in direct and immediate cir- 
vary with the nature of the purpose and the cumstantial relationship with the carrying out 

particular circumstances of the same case. A of an affair if the occasion for its commission is 

mere general purpose will not connect acts sub- suggested or provided by some other act or acts 


stantially divorced in time or place. Thus, if 
‘a’ poisons a house dog at 3 P. M. with a view 
to theft and housebreaks with intent to theive 
at ll P. in. the two offences will form part of 
the same transaction, but an unsuccessful attempt 
to bribe a servant to leave open the door of a 
house on a certain night will not form part of 
the transaction of housebreaking and theft a 
week later. An act has a direct and causal rela¬ 
tionship with the carrying out of an affair when 
it is the direct consequenco of an act performed 
in the course of such carrying out. Thus, for 
example, whore “a” breaks into ‘b’s’ houso in 
order to commit theft and after being surprised 
and beaten by ‘b’, escapes and, whilst running 
away from the houso and in order to revengo 
himself for tho beating, he has received at ‘b’s’ 
hands, sets fire to an outhouse, tho offences of 
houso breaking and mischief form part of tho 
same transaction for tho purposes of S. 235 (l). 

[15] It may bo helpful to pause here a moment 
and to note that if a' and 'o’ had beon jointly 
concerned in the offenco of houso breaking, but 
4 C’ had run away and escaped at the first alarm, 
then, iu a joint trial of ‘a’ and ‘o’, a chargo of 
mischief against ‘a* could not bo joined under 
s. 239 (d), Criminal P. C., to a joint chargo of 
house breaking against ‘a* and ‘c’, becauso tho 
offence of mischief could not bo said to have 
been committed in the course of the transaction 
of housebreaking and there boing no community 
or continuity of purpose. This distinction between 
the effect of ss. 235 (l) and 239 (d), Criminal 
P. C, is only logical. There is nothing prejudi¬ 
cial, in the circumstances, in tho trial of ‘a* 
alone for tho two offences of house breaking and 
mischief since tho ovidenco relating to°both 


performed in the course thereof. Thus if ‘a* 
breaks into B’s house for tho purpose of theft 
and finding *B’s’ wife in bed commits adultery 
with her, tho two offences of housebreaking and 
adultery are committed in the same transaction. 
This example differs from lllust. (b) to S. 235, 
Criminal P. C., only in the original intent with 
which ‘a’ entered the house, but the acts are the 
same, and it seems to me to make a nonsense 
of tho law to say that, in such circumstances 
the question whether the two acts aro committed 
in the same transaction depends upon that ori. 
ginal intent which in many cases would not be 
susceptible of proof. Who but ‘a’, the intruder 
himself, could in many cases, say whether his 
original intention was to commit theft or adul¬ 
tery ? And why should the law make such a false 
and unnecessary distinction; false, because, in 
their context in S. 235 (l), Criminal P. C., as was 
pointed out in 60 Bom. 14S 12 the words “the same 
transaction” aro not to bo interpreted in any 
technical sense but from the standpoint of 
common sense and the ordinary use of language, 
and from this standpoint I feel sure that the 
layman would insist that the two offences in 
question fall within the same transaction irres. 
pectivo of 'a's' original intent; and unnecessary, 
becauso prejudice to the accused, which is the 
basis of s. 233, Criminal P. C., from which 
Ss. 235 and 239 are exceptions, cannot be effected 
in such a case by ‘a’s’ original intent ? It is, 
again, perhaps helpful to note that if in tho case 
of the example above quoted ‘c* had jointly con- 
corned with ‘a* in breaking into ‘b’s’ house, the 
charge against ‘a’ and ‘o’ jointly in respect 
thereof, could not properly have been joined and 
tried under S. 239 (d), Criminal 1\ C., with a 
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separate charge against ‘a’ for adultery because 
the adultery could not be said to have been 
committed in the course of the house-breaking 
transaction. The distinction is again a logical 
one. If ‘a’ and ‘c’ jointly break into ‘B’s’ house 
in order that ‘a’ may rape Vs’ wife, then the 
evidence both as to the breaking-in and as to 
the rape, if committed, would have been admis¬ 
sible in a trial of ‘c’ alone upon a charge of 
house-breaking and he therefore suffers no pre- 
( judice by having his trial joined with that of 
‘a’ upon both charges. If the original intent, 
however was theft then evidence of an adultery 
or of rape by ‘a’ would not have been admis¬ 
sible in a trial of ‘c’ alone upon the charge of 
house-breaking and to that extent he might be 
prejudiced by a joinder of the two trials. As in the 
case of acts which are in direct causal relation¬ 
ship with the carrying through of an affair so in 
regard to acts which are in direct circumstantial 
relationship with the carrying through of the 
affair the feature of direct continuity of action 
is essential. 

[17] I turn now to the authorities on the 
point. The earliest decision of this Court to 
which we were referred is the case in 5 P. L. J. 
ll. IS It was there held that where accused 1 
seized a woman with the intention of forcibly 
having sexual intercourse with her and was 
attacked by her husband and accused 2 and 3 

1 thereupon appeared and assaulted the husband, 
then in the absence of proof or allegation that 
the three accused were acting for a common 
purpose in execution of a common design, a 
joint trial, in which accused 1 was charged under 
S. 354, Penal Code, and accused 2 and 3 under 
S. 323 was illegal. The short reason which may 
be given upon the basis of the above considera¬ 
tions for holding that there was misjoinder in 
that case is that the first condition to a proper 
joinder under s.239 (d), Criminal P. C., namely 
that all the accused must be persons concerned 
in the carrying through of a particular affair, that 
is to say that there Inust be community and con¬ 
tinuity of purpose, was not fulfilled. Accused 2 and 
3 were never concerned in carrying through any 
affair in conjunction with accused 1. The Court 
relied upon the principles enunciated in three pre¬ 
vious cases which I shall hereafter refer in detail 
and based its decision upon the lack of continuity 
of action or purpose between the acts of the 
various accused. Lack of community and contin¬ 
uity of purpose there certainly was, but, with 
respect to the learned Judges, the facts there 
stated do appear to show a continuity of action. 

[18] The first case relied upon in 5 P. L. j. n 13 
was 29 Bom. 449. 14 The facts in that case 
were that a theft was committed of certain 
property including ornaments, ‘s’ was one of 


the persons who received the stolen property 
from the thieves, ‘s’ disposed of the pro¬ 
perty to several persons and, being indebted 
to ‘j,’ he gave a portion of the property to ‘j’ 
in satisfaction of his debt, ‘k’ was found to have 
in his possession a portion of the property identi¬ 
fied as stolen in the same theft, but there was 
nothing to show when he received it and from 
whom. Under these circumstances, the three per¬ 
sons ‘s’, ‘j’, and ‘k’ were tried together at one 
trial on charges of receiving stolen property 
knowipg it to be stolen. It was held that the 
offences could not be regarded as having been 
committed in the same transaction within the 
meaning of S. 239, Criminal P. C., and the ratio 
decidendi of the judgment of Batty J. was that 
there was no community of purpose between the 
three accused. That decision is obviously in line 
with the plain meaning of S. 239 which I have 
suggested. 

[19] The second case relied upon in 5 P. L. J. 
II 13 was 30 Bom. 49 15 where it was held that a 
succession of alternative breaches of trust by 
two trustees, each breach by one trustee being 
with the connivance of another, form part of 
the same transaction. In this case the transac¬ 
tion in question was a conspiracy to defraud the 
beneficiaries, and each breach of trust was 
clearly an act performed in the carrying out of 
that transaction. This case also is in conformity 
with the plain meaning of S. 239, which I have 
above suggested. 

[20] The third case relied on in 5 P. L. J. II 13 
was 33 Mad. 502. 16 In that case the six accused 
were charged as Directors of Circars Provident 
Fund, Bapatla, with having committed breaches 
of trust in respect of three sums of money 
namely, Rs. 469-13-3 between 30-9-1905, and 
25-3-1906, Rs. 4,639-8-6 between 25-3-1906, and 
25-3-1907 and Rs. 5,226-7-1 between 25-3-1907 and 
18-9-1907 ; the misappropriations thus covering a 
period of nearly two years. Accused 4 and 6 were 
also charged for having falsified certain accounts 
by making false entries therein on 20th and 25th 
April 1905 and these two and accused 1 as having 
falsified another document on 24-6-1905. Accused 6 
was further charged for having cheated two 
persons, one on 6-3-1905, and another on 29-3-1905 
and accused 4 with having cheated a third person 
on 17-6-1905. Those among the six accused per¬ 
sons who were not charged with the substantive 
offences of falsification of accounts and cheating 
were charged with having abetted the commis¬ 
sion of these offences. Even at first sight, the 
joint trial of all these accused would not seem 
to have been justified under S. 239, Criminal 
P. C., because it is obvious that all the 
offences of all the accused were not committed 
* in the course of the same transaction.” It was 
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held that though the Company in question was 
formed with the object of defrauding the public 
it could not be said that the distinct acts of 
embezzlement alleged against the various ac- 
cused and committed in the course of several 
years formed part of the same transaction by 
reason of such general object. The argument 
in this case apparently was directed to showing 
that though the joint trial of the various accused 
might possibly be justified by reason of the 
overriding general purpose, yet the joinder of 
the charges against each of the accused could 
not be justified under S. 235 (1), Criminal P. C., 
and in the course of his judgment Benson J. 
said : 

“Whether any series of acts is so connected or not as 
to form the same transaction must necessarily depend 
on the exact facts of each case, but these are so varied 
in character that it is impossible to provide a completely 
accurate definition. There is, however, usually no great 
difficulty in deciding whether any particular case comes 
within the rule. In the present case I do not think that 
it can be said that the alleged misappropriations, extend¬ 
ing over the whole period of the Company’9 existence, 
were committed in the course of the 6ame transaction 
within the meaning of S. 235; for if so the expression 
would equally cover misappropriations of a similar kind 
extending, it may be, over 40 or 50 years. This would 
obviously render nugatory the provisions of the law 
which are designed to simplify and define within reasona¬ 
ble limits the charges that may be tried at one and the 
same time and so avoid the embarrassment of the ac¬ 
cused and I may add of the jury in attempting to deal 
with a multitude of charges at one and the same time.” 

Abdur Raliim J. said: 

“I think—and this seems to be the effect of the deci¬ 
sions reported in 27 Bom. 135, 17 30 Bom. 49, 16 15 Bom. 
491 18 and 16 Bom. 414 10 —that at least in a certain class 
of cases—the present case is alleged to be within that 
category — community of purpose or design and con¬ 
tinuity of action are essential elements of the connection 
necessary to link together different acts into one and 
the same transaction. In such cases the acts alleged to 
be connected with each other must have been done in 
pursuance of a particular end in view and as accessory 
thereto or perhaps as suggested by the circumstances in 
which the acts in pursuance of the original design were 
done and in close proximity of time to those acts. But 
mere community of purpose is not sulhoient; there must 
also be continuity of action. For it may happen that 
an act is done with a particular objective in view but 
the final aim is abandoned for some time and pursued 
afterwards.” 

It is here that the first suggestion seems to 
emerge that both community of purpose and 
continuity of action are necessary for the pur¬ 
poses both of ss. 235 and 239, Criminal P. C., 
but it is important to note that Abdur Rahim J. 
specifically limited the proposition to a certain 
class of case, that he distinctly envisaged the 
possibility of acts forming the same transaction 
which were connected together by direct circum¬ 
stances though not in purpose and that Benson J. 
limited his agreement to the conclusions arrived 
at by Abdur Rahim J. So far as this case bears 
on the meaning of the words in Ss. 285 (l) and 


239 (d). Criminal P. C., the actual decision which 
was that continuity of action is necessary, in order 
that acts may be said to form part of the same 
transaction for the purpose of S. 235 (l), Criminal 
P. C., is in clear conformity to the plain mean¬ 
ing of the section above suggested. The joinder 
of charges fell to he justified as being within 
the first class of cases under S. 235 (l), above 
suggested, in which continuity of purpose and a 
degree of continuity of action is essential. The 
vague general purpose in this case was insuffi¬ 
cient to cover the material acts which were 
widely divorced in time. 

[21] The next decision of this Court, to which 
we were referred is A.I R. 1940 Pat. 499. 1 In that 
case several servants of the same master, some 
of them on one occasion and others upon ano¬ 
ther, had intimidated witnesses in a prosecu¬ 
tion against their master. They were tried 
together in respect of the acts of intimidation, 
and it was held that they were not committed 
in the same transaction within the meaning of 
S. 239 (d), because no connection between them 
by way of conspiracy was charged, and the 
alleged community of purpose was not a neces¬ 
sary inference from the charges or the facts 
proved at the trial. As we have seen, apart 
from the plain meaning of the words A.I.R. 193S 
P. C. 130, 11 is a clear authority in order that per¬ 
sons may he jointly tried under S. 239 (d). The 
actual decision in this case, therefore, when read 
with A.I.R. 1938 P. c. 130 11 is that community and 
continuity of purpose are necessary to justify a 
joint trial under S. 239 (d). The decision in this 
case also, therefore, is in line with the plain 
meaning of the words in S. 239 (d), Criminal 
P. C., which I have suggested. 

[22] The last decision of this Court to which 
we were referred is 24 Pat. 501. 20 In this case a 
number of persons were jointly charged with 
having committed dacoity. Some of them were 
also charged with illegal rescue or escape, and 
one of them with dishonestly receiving stolen 
property. The illegal resale and escape was 
effected whilst somo of the dacoits were on their 
way home. The accused who was charged with 
dishonestly receiving stolen property was also 
alleged to be one of the dacoits and was arrested 
on his way home. It was held that the offences 
were committed in the course of the same transac¬ 
tion on the ground that in order «to make the 
dacoity expedition successful it was essential 
for the miscreants to get away with the looted 
property and escape detection. In other words, 
the conspiracy and pre-arrangement between the 
dacoits and so their common purpose must be 
deemed to have included the taking and getting 
away. This decision is in line with the extract 
from Lord Wright’s judgment in A. I. R. 1988 
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P. C. 130 11 above quoted and is on all fours with 
the plain and ordinary meaning of the words 
used in S. 239 (d), Criminal P. C. which I have 
suggested, since it is clear that the successful 
getting away with the loot and without arrest 
are acts which are done in the course of the 
parrying through of the affair of dacoity. The 
essential elements, so far as S. 239 (d) is con- 
cerned, of community of purpose were clearly 
present. 

[23] This review of the authorities seems, 
therefore, so far as it goes, to confirm the view 
I have taken as above set out of the scope of 
Ss. 235 (l) and 239 (d), Criminal P. C. 

[24] To sum up, therefore, both upon the 
plain and ordinary meaning of the words used 
respectively in Ss. 235 (l) and 239 (d), Criminal 
P. C., and upon consideration of the relevant 
authorities, the w r ords “the same transaction” in 
S. 235 (l), Criminal P. C., comprise all the acts 
of the person concerned which are done in one 
series in the course of carrying through the 
affair in question or which are in direct and 
immediate causal or circumstantial relation 
thereto, and the prima facie test, as the words 
“in one series of acts so connected as to form” 
indicate, where the connection between the acts 
is that of purpose, is a certain degree of con- 
tinuity of action, the degree varying with the 
nature of the purpose and the circumstances of 
the case, and where the connection between the 
acts is causal or circumstantial, is a direct con- 
tinuity of action; whereas in S. 239 (d), Crimi¬ 
nal P. C., the words “the same transaction” 
comprise all the acts of all the persons con¬ 
cerned done in the course of carrying through 
the affair in question, and the prima facie test, 
as the words “in the course of” indicate, is com¬ 
munity and continuity of purpose. 

[25] Applying these considerations to the facts 
of this case, the joint trial of the four petitioners 
on the charge under S. 323, Penal Code, with the 
trial of petitioner 4 in respect of the offences 
under S. 324, Penal Code, falls to be justified, if 
at all, under S. 239 (d), Criminal P. C., by the 
existence of a community and continuity of pur¬ 
pose between the four accused persons, but does 
not necessitate any continuity of action. The 
purpose of the original assault, namely, to stop 
the complainant from ploughing the land in 
question was not completed by the assault which 
constituted the first incident and if following 
that assault the complainant had again started 
to plough the land and again been assaulted, 
these two assaults proceeding from the same 
community of purpose between the four accused 
would clearly have been performed in the course 
of the same transaction. Instead of again starting 
to plough his fields the complainant set out for 


the police station to lodge a complaint where¬ 
upon the four petitioners after an unsuccessful 
attempt at persuation again assaulted him. If 
the complaint had been lodged and had been 
successful, it would not only have resulted in 
punishment of the four petitioners, but it would 
also gravely have imperilled the success of the 
purpose for which the first assault was made. 
In assaulting him a second time, therefore, it is 
reasonable to infer that the petitioners were 
moved not only by the fear of punishment but 
also by the desire to stop the complainant from 
taking action which might greatly reinforce his 
right to plough the land. In these circumstances, 
there seems to me to have been sufficient com- 
munity and continuity of purpose to warrant 
their joint trial under s. 239 (d), Criminal P. C. 

[26] The joinder of the charges against peti¬ 
tioner 4 under ss. 323 and 324, Penal Code, falls to 
be justified, if at all, under S. 235 (l), Criminal 
P. C., and in the circumstances of this case, 
I think that the joinder can be doubly justified 
thereunder; firstly, because the two acts of as¬ 
sault fall within the first class of cases covered 
by s. 235 (l), Criminal P. C., in that, there being 
community and continuity of purpose and no 
substantial interval of time between them, they 
can properly be said to have been committed in 
one series of acts in the course of carrying out 
the affair of preventing the complainant from 
ploughing his field, and secondly, because the 
second assault was in direct and immediate 
causal connection with the first since it resulted 
directly therefrom and there was no such appre¬ 
ciable interval of time between them as to 
interrupt their direct continuity. 

[27] That being so, it is unnecessary for us to 
go into the other question raised, namely, whe¬ 
ther misjoinder of charge or trial can be cured 
as being an error or irregularity within the 
meaning of S. 537, Criminal P. C. In the course 
of the argument, however, we have devoted a 
considerable study to the three relevant cases in 
the Privy Council— 28 I. A. 257, 3 54 i. A. 96* and 
A. I. R. 1938 P. c. 130, 11 and having regard to 
the term in which Reuben J., has referred this 
case to a Division Bench, I think it right, speak¬ 
ing for myself, and with the greatest possible 
respect, to say at least this, that I am only able 
to reconcile the judgment of their Lordships in 
28 I. A. 257 3 with that in A. I. R. 1938 P. c. 130 11 

on the ground that prejudice to the accused was 
the foundation of the decision in the former 
case but was expressly negatived in the latter 
case. That these two judgments are to be so re¬ 
conciled derives some support from the comment 
on 28 I. A. 257 3 made by Lord Phillimore in the 
course of his judgment in 54 I. a. 96. 4 It is to 
be noted, moreover, that when read with the 
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arguments of counsel in that case, as it requires 
to be, Lord Halsbury’s judgment in 28 I. A. 257 :i 
appears prima facie to decide that S. 284, Cri¬ 
minal P. C., controls the application of S. 235(1) 
thereof. But there are weighty reasons for sup¬ 
posing that that is not the case and the judg¬ 
ment of their Lordships in A. I. R. 193S P. C. 
130, 11 in the course of which it is pointed out 
that the limitation imported into S. 235 (l), Cri¬ 
minal P. C., by the words “in one series of acts 
so connected as to form’’ is neither expressly nor 
impliedly imported into S. 239, Criminal P. C., 
appears at first sight to be inconsistent therewith 
especially when regard is had to the concluding 
words of S. 239, Criminal P. C. When the judgment 
in 28 I.A. 257 J is read as a whole, it may perhaps 
be proper and possible to hold that the real and 
sole ratio decidendi thereof was that though 
S. 235 (l), Criminal P. C., contains no limit to 
the number of charges that may be joined in 
one trial thereunder, yet, having regard to the 
terms of s. 234, Criminal P. C., to the general 
policy of the law expressed in S. 233, Criminal 
P. C., and to the obvious possibility of actual 
injustice, S. 235 (1), Criminal P. C., could not, ex 
debito justitice, be allowed to cover the multitude 
of acts included in the charge of conspiracy in 
that case, and that, a fortiori , their joinder 
thereunder could not be treated as a mere irre¬ 
gularity under s. 537, Criminal P. C. It is to be 
hoped that a decision of the Full Bench may 
soon set these matters at rest, but on the facts 
of the present case, I do not think that wo 
should be justified in referring the case to a 
Full Bench. 

[28] I would, therefore, dismiss the applica¬ 
tion. 

[29] Meredith J. — I agreo that the appli¬ 
cation should be dismissed. The two incidents 
were, in my opinion, so connected, both by 
community and continuity of purpose, and com¬ 


a more complete examination of the numerous 
authorities of the various High Courts. Without 
that I do not -want to reject finally the possibi¬ 
lity that the Legislature, when it spoke of "one 
series of acts so connected together as to form 
the same transaction” in S. 235 (l) and used the 
expression "in the course of the same transac¬ 
tion” in S. 239, had merely in view T the fact that, 
while the acts of one individual must be in 
series, those of several conspirators may well be 
simultaneous. The exceptions, if any, are so rare 
as not to have entered into consideration. At 
the moment I can think of two only, that one 
Sir Boyle Rccbi’s bird, which is said to have 
possessed the faculty of being in two places at the 
same time, and the case of those members of the 
fair sex who can read and knit simultaneously. 

[30] As to the other question, namely the 
effect of misjoinder of charges, or perhaps I 
should say misjoinder of offences in the same 
trial, I think that in fairness to myself I should 
say that after hearing a full discussion in the 
present case I find no reason to go back on 
what I said in the three cases upon the point to 
which I have been a party, [Nathu Chaudhury 
v. Emperor] (a.I.R. 1940 rat. 499), 1 [Chintaman 
Rai v. Emperor] (A. I. R. 1945 Pat. 3S8) 2 and 
[Hirday v. King-Emperor] (24 Pat. 501). 20 There 
is no authority to the contrary in this High 
Court, and as I consider that, having regard to 
the words used by Lord Halsbury, in [Subra- 
mania Iyer’s case] (2S I. A. 257), 3 only a fresh 
pronouncement by the Privy Council could 
justify a different view, I do not think anything 
could bo gained by making a reference to a Full 
Bench. 

[31] It is true that, having carefully read the 
report of the arguments in Subramania’s case, s 
and noted that conspiracy was alleged, and that 
Phillips for the respondent expressly relied upon 
S. 235 (l), I also find it difficult to reconcile 


munity and continuity of action, as to form 
part of the samo transaction both within the 
meaning of ss. 235 and 239, Criminal P. C. That 
being so, it is unnecessary for the purpose of 
this case to decide whether the difference in 
wording of the two sections is really significant; 
whether in short continuity of action is enough 
for s. 235 (l) without continuity of purpose, and 
whether community and continuity of purpose 
is enough for s. 239 (d) without continuity of 
action. Therefore, I will content myself with 
saying that, as at present advised, I am inclin¬ 
ed to agree with tho view of my learned brother 
as to tho exact significance of each form of 
expression and the distinction between them; 
but until I have to I do not want to express a 
final view. If it were necessary, I should have 
liked to have heard further argument, and made 


Lord Halsbury’s judgment with what was said 
by Lord Wright in [Babulal Chaukhani’s case] 
(a.i.r. 193S p. c. 130) 11 at p. 135. It may be that 
Lord Halsbury was of opinion, though he has 
not said so, that continuity of action as opposed 
to the continuity of purpose provided by a con¬ 
spiracy, is essential to bring a case within the 
exception to S. 233 provided by S. 235 (l) and 
that there oan be no continuity of action as 
between 41 offences committed at different times 
extending over a period of two years. Sec¬ 
tion 235 (l) emphasises the connexion of the acts 
themselves "a series of acts so connected toge¬ 
ther as to form the same transaction.” Where 
there is a conspiracy which itself forms the 
transaction, then unconnected acts may all 
form a part of that transaction. But a man can¬ 
not conspire with himself. In Subramania’s 
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case 3 it was the joinder of his offences that was 
objected to, and not the joinder of his trial with 
that of D’Santos, and it was S. 235 (l) that was 
pleaded in extenuation, not S. 239 (d). On the 
other hand in Babulal Chaukhani’s case 11 it 
does not seem to have been argued that the 
various offences of theft could not be tried toge¬ 
ther but only that this should not have been 
joined in a single charge. 

[32] If there is anything in this theory, then 
my learned brother is quite right in holding that 
the difference in the wording of the two sections 
is significant, and it is in this difference of 
wording that the reconciliation of Subramania’s 
case 3 and Babulal :'Chaukhani’s case 11 may be 
found. 

[33] It also follows, however, that it then be¬ 
comes unnecessary to construe Lord Halsbury’s 
judgment as being based really upon prejudice 
in order to effect the reconciliation. 

[34] However we may speculate upon these 
points, there cannot, in my judgment, be any 
reason why the plain language of Lord Hals, 
bury with regard to the effect of misjoinder 
should not be accepted at its face value. Lord 
Halsbury said : 

“Their Lordships cannot regard this as cured by 
S. 537. Their Lordships are unable to regard the dis¬ 
obedience to an express provision as to a mode of trial 
(Italics mine) as a mere irregularity. Such a phrase as 
irregularity is not appropriate to the illegality of trying 
an accused person for many different offences at the 
same time, and those offences being spread over a 
longer period than by law could have been joined 
together in one indictment. The illustration in the 
section itself sufficiently shows what was meant. 

The remedying of mere irregularities is familiar in 
most systems of jurisprudence,'but it would be an extra¬ 
ordinary extension of such a branch of administering 
the oriminal law to say that when the Code positively 
enacts that such a trial as that which has taken place 
here shall not be permitted that this contravention of 
the Code comes within the description of error, omis¬ 
sion, or irregularity.” 

[35] Lord Halsbury, in my opinion, is not 
drawing any distinction between the particular 
words “irregularity” and “illegality.” He is not 
laying down as a general proposition that no 
illegality is curable under s. 537. He is drawing 
a distinction between what can be cured under 
S. 537 and what cannot be cured under S. 537, 
irrespective of the labels that may be attached. 
He is drawing too a distinction between an error 
as to a mode of trial — the constitution of the 
trial, and an error in the conduct of the trial, 
and is saying as plainly as it can be said that 
a misjoinder of offences in the same trial, that 
is to say, the trying together of several offences 
in a manner forbidden by law, goes to the root 
of the matter It is an error.in the mode of trial, 
and as such is incurable, because there is a 
necessary presumption of prejudice. 


[36] Lord Halsbury having clearly said that 
disobedience to the provisions of s. 233 (of course 1 
read subject to its exceptions) cannot be cured! 
under -S. 537, it is, in my opinion, not open to' 
any Court in this country, unless and until the 
Privy Council itself gives a decision to the con-| 
trary, to hold that such a disobedience is so 
curable. I respectfully disagree with those deci¬ 
sions in which misjoinder of offences in the same 
trial has been held so curable. I find two such 
cases in the Allahabad High Court, namely, 
Emperor v. Mathuri , 58 ALL. 695 s and Emperor 
v. Bishan Sahai Vidyarathi, I. L. R. (1937) ALL. 
779.° 

[37] Upon the general question my own view 
has been so exactly and so well stated by 
Page J. (as he then was) in Emperor v. Ernam 
Ali, 57 Cal. 1228 10 that I feel I cannot better his 
language, and I propose to quote him. 

[37a] In the course of his judgment that 
learned Judge says : 

“I am strongly of opinion that when the decision of 
a criminal Court in substance appears to be correct, an 
appeal Court should endeavour to uphold the decision 
even in cases where the rule of procedure by which 
the trial is to be regulated had been transgressed, 
except where the breach of the prescribed rules is of so 
grave a nature that the form of trial was substan¬ 
tially different •from that provided -by law for the 
offence charged, or where, although the violation of the 
rules was not so profound as radically to alter the 
mode of trial, it is proved that thereby in the event 
a failure of justice ihas in fact been occasioned 

(Italics mine).\ . . If the appeal Court is 

satisfied in point of fact that the accused has 
materially been prejudiced by the breach of procedure, 
clearly a failure of justice has occurred ; while, if by 
reason of the breach of procedure, there has in effect 
been substituted another mode of trial for that pres¬ 
cribed by the legislature, as affording the best means of 
obtaining a fair trial, it is presumed that a fair trial 
has not been accorded to the accused, and in that case 

also there has been a failure of justice.If the 

appeal Court is not satisfied that the breach of proce¬ 
dure falls within one or other of those categories, in 
my opinion, it ought not to hold that the proceedings 
have become vitiated merely because there has been a 
transgression of the prescribed rules by which such 
proceedings are to be regulated. It is ever to be borne 
in mind that rules and regulations are intended to be 
the handmaid -and not the mistress of the law, and 
that, in criminal proceedings, it is of utmost importance 
that a decision, just and reasonable on the merits, 
should not be disturbed, because in the course of the 
proceedings some flaw can be detected that iis not 
fundamental and which is not proved to have worked 
injustice to the accused, although it may constitute a 
breach of the rules of Criminal Procedure.” 

[38] Speaking of Subramania Iyer's case , 3 
he said : 

“In that case, the failure to conform to the proce¬ 
dure laid down in the Code of Criminal Procedure 
clearly went to the root of the trial, and vitiated it. . . 

..- • • It would equally be incorrect to assert that 

every violation of the Code of Criminal Procedure is 
curable as that every failure to conform to the rules of 
procedure ipso facto vitiates the proceedings.” 
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[39] In my opinion also, Lord Halsbury was 
drawing that distinction, and stating that the 
, failure to conform to the procedure laid down 
went to the root of the trial and vitiated it. If 
I am right in this view to say that the decision 
was based upon prejudice would be to mis¬ 
interpret it. 

Application dismissed. 

A. I. R. (34) 1947 Patna 222 [C. N. 78] 

Meredith and Bennett JJ. 

Narain Sahi — Appellant v. Emperor. 

Cr. Appeal No. 591 of 1945, Decided on 21-3-1946. 

Penal Code (1860), S. 84—Unsoundness of mind 
—Facts to be taken into consideration in deciding 

it stated — Legal insanity and medical insanity_ 

Standard to be applied in determining legal in¬ 
sanity stated. 

Where a plea of insanity is raised under S. 84, the 
Court has to consider two issues : Firstly, whether the 
accused has established that at the time of committing 
the act he was of unsound mind. If he does not suc¬ 
ceed in this preliminary issue, the plea fails. Secondly, 
if he was of unsound mind, whether he has established 
that the unsound ness of mind was of a degree and 
nature to satisfy one of the knowledge tests laid down 
by the section. [Para 17] 

Whether or not an accused at the time he commit¬ 
ted the act was of unsound mind is a matter of infer¬ 
ence from his previous and contemporaneous acts, 
statements and demeanour and from any other rele¬ 
vant evidence as to insanity in his ancestors or rela¬ 
tions, as to particular illness affecting the mind and 
from any medical evidence that may be tendered. 
Mere eccentricity is not enough; thore must bo enough 
to show that at the material time tho accused was 
suffering from some definite or recognisable form of 
mental disease. [Para 18] 

Insufficient or no motive is not, in itself, sufficient 
evidence of legal insanity, but it is, of courso, a factor, 
and an important factor, to be taken into consideration 
together with tho other facts and circumstances of tho 
case in determining whether or not the accused was, at 
the time, of unsound mind. [Para 19] 

Under issue 2 tho accused has to prove that his un¬ 
soundness of mind was of a degree and naturo to.satis- 
fy ono of the knowledge tests laid down by tho section, 
namely, that by reason thereof he was incapablo of 
knowing the naturo of his act or that he was doing 
what was cither wrong or contrary to law. It is this 
test which distinguishes legal from medical insanity. 
In considering this issue, it is essential to bear in mind 
that'to such an extent are tho great majority of lunatics 
able to appreciate tho nature of their aots and to distin¬ 
guish between right and wrong, to such an oxtont aro 
they guided by tho same motives, desires and emotions 
as are sane porsons, that it is both just and necessary 
to apply to the ovidenco of their acts, demeanour and 
statements tho same standards of logical inference as 
the Courts ordinarily apply to those of sane persons. 
(It was held that in this caso the accused failed to dis¬ 
charge the burden that lay on him to show that he 
was at tho time of murder incapablo of knowing tho 

naturo of his act, that it was wrong and» that it was 
contrary to law.) [p ftrft 20] 

Mangalcshicar Prasad Sinha— for Appollant. 

Gopal Prasad for Government Advocate — * 

for the Crown, 


Bennett J. — The appellant, Narain Sahi, 
aged 28, has been convicted of the murder oi 
his wife, Mt. Chinta Kumari, aged 29, and his 
son, Kamdeb, aged 2i, by the learned Addition- 
al Sessions Judge of Dumka, and sentenced to 
transportation for life. 

[2] The facts of the case as disclosed by the 
evidence are as follows: 

[3] The appellant is the son of Begru Sahi 
(P. w. 3). Begru Sahi and his three brothers, 
Nandlal Sahi, Karu Sahi and Meghlal Sahi 
(p. W. 2) live with their respective families in 
the same house at Paljori, police station Madhu- 
pur, in the Deoghar Sub-division of Dumka Dis¬ 
trict. On the west of the inner angan of this 
house there is a closed verandah in front of a 
room where the appellant lived with his family, 
and another verandah in front of the kitchen, 
which lies to the south of the inner angan. The 
appellant had always lived upon cordial terms 
with his wife who was a woman of good moral 
character, and he was stated to have been very 
fond of his young son. Shortly before 9-30 on 
11-10-1944, the appellant and his wife were hav¬ 
ing their breakfast in the southern verandah, 
when Ramrachha Sahi, aged 14, son of Kara 
Sahi and, therefore, a first cousin of the appel¬ 
lant, came home from a school for his break¬ 
fast. Bamrachha Sahi heard an altercation 
going on between tho appellant and his wife 
about some money for which the appellant had 
asked his wife to enable him to go to his mater¬ 
nal uncle’s house at Binjhi Pipra. Following 
this altercation, tho appellant came out of the 
southern verandah, went to his own room on 
the west of the angan and came out with an 
axe. Ramrachha asked him where he was going 
with tho axe. The appellant threatened him if 
he interfered and returned to the southern osara-, 
the door of which he closed from the inside. In 
answer to very leading questions in cross- 
examination Ramrachha said that at that time 
the appellant looked like a mad man and that 
his eyes were red. Ramrachha then heard cries 
from the appellant’s wife and ran out towards 
a pond where his aunt, Mt. Nunumani wife of 
Ramcharan Sahi (p. w. 20), and Mt, Janki 
(r. W. 5) the wife of Badri Sahi (p. w. 6), a son 
of Nandlal Sahi, had gone to bathe. Nunumani 
and Janki, who were returning from the pond, 
heard Ramrachha’s outcry. All three of them 
then saw the appellant running away from the 
house towards the east. They went to the 
verandah of the southern room, which was then 
open, and saw the appellant’s wife and son lying 
dead in a pool of blood with injuries on their 
persons, and an axe lying on the floor. Ram¬ 
rachha Sahi’s two younger brothers, Ramcharan 
and Ramsaran, returned from school on hearing 
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his outcry and he then sent them to village 
Behron, about half a mile south of village Pal- 
jori, to fetch their father Meghlal Sahi. Meghlal 
Sahi returned with his brother Kara and he and 
Karu both saw -the two dead bodies and the axe- 
lying near-by. Meghlal Sahi then went to village 
Kapsa, about half a mile east of his village, to 
search for the appellant. He did not find him, 
and from there he went to Madhupur police 
station, eight miles distance, and lodged a first 
information at 4-30 A.’ M. In the fird-beyan 
Meghlal Sahi gave the hearsay account of the 
occurrence, which had been given to him by his 
son Ramrachha, and added : “The motive for 
the murder is nothing except that the mind of 
Narain sometimes used to become affected and 
deranged.” At about 10 A. M. Tilakdbari Sahi 
(p. W. 14) and Amir Sahi (p. w. 15) were sitting 
at Tilakdhari’s shop at Kapsa, half a mile east 
of the village Paljori, and saw the appellant 
walking fast towards the east, though from his 
gait Tilakdhari did not suspect that anything 
untoward had occurred. 

[4] The following morning Badri Sahi 
(p. W. 6), the deceased’s father, Kesho Mandal 
(P. W. 7), Hargauri Mirdha (p. w. 8, tendered), 
Ganesh Mandal (P. W. 9, tendered) went to 
Binjhi Pipra to search for the appellant at the 
house of his maternal uncle. They.found the 
appellant there sleeping in the open verandah 
and wearing the same blood-stained clothes 
which he wore at the time of the crime. These 
blood stains were subsequently certified to be 
those of human blood. These four persons asked 
the appellant to go home, but he declined to do 
so immediately, saying he desired first to take 
his bath and wash his clothes. He was not al¬ 
lowed to do so, however, and was brought back 
to Kapsa, where Meghlal Sahi and the chowki- 
# dar were sent for and took him to Madhupur 
police station. On their way back from Binjhi 
Pipra to Kapsa, the appellant told the four 
above mentioned witnesses that he had killed 
his wife and son. 

[5] On 13-10-1944, Dr. P. A. Singh (p. w. 23), 
Assistant Surgeon, Deoghar, held a post mortem 
examination on the dead bodies of the appel¬ 
lant’s wife and son. The wife’s body was covered 
with blood and rigor mortis was absent. He 
found eight incised wounds on various parts of 
the head, neck and shoulders. On the person of 
the appellant’s son, Kamdeo, he found five in¬ 
cised wounds also on his neck and shoulder 
regions. Dr. Singh stated that the injuries on 
both of them had been caused by some sharp 
cutting instrument, such as the axe that had 
been found lying near the bodies. 

[6] The evidence as to the previous mental 
history of the appellant was as follows; 


(a) Meghlal Sahi (p. W. 2), the appellant’s 
uncle, stated: 

“The accused used not to look after the affairs of the 
house. He used ofteD to remain mute. He used not to 
mix with people. When disturbed by others he used to 
grow angry and talk loudly. His son used not to remain 
with him very often. Sometimes the accused remained 
in the state just described by ms, and at other times he 
remained in a normal state”; 

(b) P. W. 3 Begru Sahi, the appellant’s father, 
stated: 

“My wife died about 12 or 13 years ago. She used to 
have epileptic fits. The mental condition of the accused 
was not good during the last two years. I had taken 
him to Purulia for treatment, but he ran away from 
that place. He bad once run away from home and I 
brought him back from Burdwan”; 

(c) Badri Sahi (p. W. 6), the appellant’s first 
cousin, stated; 

“Before the occurrence the accused’s mind was some¬ 
what unbalanced. Sometimes at night he used to go out 
of the house”; 

(d) Pandit Gaya Prasad (p. w. 11), a teacher 
in a Sanskrit Pathshala, who lived in the same 
house as the appellant and his relatives, but 

who was not otherwise related to them, stated: 

“The accused used to talk incoherently and used to 
laugh without any reason. He was in the same state of 
mind a day or two before the occurrence. He some¬ 
times used to get excited when disturbed. Sometimes 
he used to keep quiet. He had no epileptic fits in my 
presence”. 

[7] Dr. P. A. Singh (p. w. 23) gave evidence 
that he was the Superintendent of Deoghar Sub- 
Jail and that he kept the appellant under his 
observation from 14 to 20-10-1944, to ascertain if 
he was or was not of sound mind and that 
during that period he found nothing which 

would lead him to suppose that the appellant 
was of unsound mind. 

[8] Dr. D. N. Ray (p. w. l), at that time the 
Jail Superintendent of Dumka Jail, stated that 
the appellant was in jail custody and under his 
observation from 19-5-1945 to 4-6-1945 that he 
did not find him to be of unsound mind and 
that in his opinion he was of sound mind and 
capable of making his defence. 


[9] In his examination by the committing- 
Magistrate, the appellant stated : 

. with Heghla-l Sahi, who is my uncle. There 

is sufficient room and space. For 7 or 8'years there had 
been a dispute between me and the other members of 
my family. I wanted to divide the share but they did 

not agree to it. They also sometimes wanted to beat me 
and beat me as well. 


— rnuLuc l waa wmminea i nad gone to 

my mother’s brother’s house. My father was at Purulia 
Five persons of the village, Keso, Mandal, Badri Sahi* 
Megho Sahi , Hargoun and Ganesh Mandal went and 
spoke to me that my wife and son were murdered I 

‘^ at . I t , would .go as Meghlal Sahi would kill me 
also. But they said that they would not allow this to be 

tw asked me , t0 accompany them. I went and 
they took away my clothes and shirt and caused me to 

™ > r *L her dh0tl ‘ 1 ha7e never ki]led them ,wife and 

son). Is there any one who can kill his wife and son ? 
I shall not now cross-examine the witnesses nor shall I 
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cite witnesses; there were some blood marks in my 
clothes. My finger was cut.” 

[ 10 ] In his committal order the committing 
Magistrate stated : 

“I think it would be better for the ends of justice to 
keep him under further medical observation for I have 
often noticed him in the dock vacantly smiling within 
himself.” 

[11] At the trial the appellant was examined 
under S. 342, Criminal P. C., as follows : 

“Q. Did you on 11-10-1944, murder your wife 
Chintnmani and your son Kamdeb at Parjori ? 

A. I have not been married. I did not commit mur¬ 
der as I have not been married. 

Q. You have heard the evidence of the witnesses : 
Have you pot anything to say ? 

A. The constable arrested me and the Sub-Inspector 
of Police of Madhupur arrested me. 

Q. Do this shirt (Ex. 3) and dhoti (Ex. 2) and the 
shoe (Ex. 4) belong to you and have these been taken 
from your body ? 

A. These articles do not belong to me.” 

[12] Dr. P. A. Singh (p. w. 23) stated that 
the symptoms described as above-mentioned by 
P. Ws. 2, 3, G and 11 may be present in a 
melancholia, and that melancholia and acute 
mania may occur at different times in an insane 
person, and that homicidal mania may occur 
suddenly. 

[13] The learned Additional Sessions Judge 
after a careful review of the evidence, came to 
the conclusion that it had been proved beyond any 
reasonable doubt that the appellant did, in fact, 
kill his wife and child. In this Court that finding 
was not and could not be seriously disputed. 
The evidence to that effect was overwhelming. 

[14] The only issue on appeal, therefore, is 
as to the state of the appellant’s mind at the 
time he committed the acts in question. 

[15] The plea of insanity was raised before 
the learned Additional Sessions Judge. The four 
assessors, who sat with the latter, found that 
the appellant was not guilty under s. 302, Penal 
Code. Having regard to the overwhelming evi¬ 
dence as to the commission of the act, this find¬ 
ing must, I think, represent the view that the 
appellant at the time he killed bis wife and child 
was insane. 

[16] The learned Additional Sessions Judge 
found that the appellant’s mind was in a far 
from normal state when he killed his wife and 
eon, but that the facts that the appellant before¬ 
hand closed the door of the verandah behind 
him and that thereafter he ran away to his 
maternal uncle’s house, show beyond doubt that 
he knew what he was doing was wrong and 
contrary to law, and, he, therefore, rejected the 
plea of insanity. In view, however, of the evi¬ 
dence as to the appellant’s state of mind, he did 
not think that the full penalty of the law 

should be exacted. In that, I think that he took 
the right course. 


[17] Where a plea of insanity is raised under 
S. 84, Penal Code, the Court has to consider two 
issues. Firstly, whether the accused has estab. 
lished that at the time of committing the act he 
was of unsound mind. If he does not succeed in 
this preliminary issue, the plea fails. Secondly, 
if he was of unsound mind, whether he has 
established that the unsoundness of mind was 
of a degree and nature to satisfy one of the 
knowledge tests laid down by the section. 

[18] Whether or not an accused at the time 
he committed the act was of unsound mind is a 
matter of inference from his previous and con- 
temporaneous acts, statements and demeanour 
and from any other relevant evidence as to in. 
sanity in his ancestors or relations, as to parti, 
cular illness affecting the mind and from any 
medical evidence that may be tendered. Mere 
eccentricity is not enough, there must be enough 
to show that at the material time the accused 
was suffering from some definite or recognisable 
form of mental disease. 

[19] In this case, I am of opinion that the 
accused has discharged the burden upon him of 
showing that at the time he killed his wife and 
child he was of unsound mind. By reason of the 
excitability due to the unsoundness of his mind, 
he was prompted to take a terrible and savage 
revenge upon his wife and then upon his child 
for his wife’s refusal to give him money for the 
purpose of a visit to his maternal uncle. In-j 
sufficient or no motive is not, in itself sufficient! 
evidence of legal insanity, but it is, of course, a 
factor, and an important factor to be taken 
into consideration together with the other facts 
and circumstances of the case in determining] 
whether or not the accused was at the time of 
unsound mind. Here, the lack of sufficient 
motive considered in the light of his previous^ 
mental history and his act in continuing to wear 
the clothes soaked in the blood of his wife with 
whom his relations had always been cordial and 
of the child of whom he was very fond show, in 
my opinion, that the appellant wasnot of sound 
mind wljen he committed the acts in question. 

[20] I turn, therefore, to issue 2 as to whe¬ 
ther his unsoundness of mind was of a degree 
and nature to satisfy one of the knowledge 
tests laid down by the section, namely, whether 
by reason thereof he was incapable of knowing 
the nature of his act or that he was doing what 
was either wrong or contrary to law. It is this 
test which distinguishes legal from medical 
insanity. In considering this issue, it is essential 
to bear in mind that to such an extent are the 
great majority of lunatics able to appreciate the 
nature of their aots and to distinguish between 
right and wrong, to such an extent are they 
guided by the same motives, desires and emo- 
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fcions as are sane persons, that it is both just 
and necessary to apply to the evidence of their 
acts, demeanour and statements the same 
standards of logical inference as we ordinarily 
apply to those of sane persons. Once that is re¬ 
cognised and the decision upon this issue 2 thus 
falls to be decided by the ordinary rules of evi¬ 
dence and logic, the task of a Court in dealing 
with what is otherwise a fearsome, and com¬ 
plicated subject becomes a straightforward one. 
In this case, the deliberation of the appellant in 
fetching the axe, his threat to Ramrachha if he 
intervened, his closing of the door behind him 
before he committed the crimes, his running 
away thereafter, his request to be allowed to 
wash his blood-stained clothes before returning 
with his relative and his confession to them that 
he had killed his wife and child, all combine 
effectively to rebut any inference that might 
otherwise arise as to his incapacity at the time of 
knowing the nature of his act, that it was wrong 
and that it was contrary to law. I would, therefore, 
dismiss the appeal. I would at the same time 
direct that a copy of the judgment be forwarded to 
the Local Government. I do not make any specific 
recommendation as to how the appellant should 
be dealt with. In similar circumstances and in 
another place and capacity, I have often order¬ 
ed that such a person should be kept under 
observation for some time whilst in prison and 
that a report should be made from time to time, 
and more particularly immediately prior to his 
release, upon his mental condition and it may 
be that such a course will recommend itself to 
the authority concerned. 

[ 21 ] I would order that the conviction and 
sentence be confirmed and the appeal be dis¬ 
missed. 

Meredith J.—I agree to the order proposed. 
In my opinion the appellant failed to discharge 
the onus which lay upon him to bring his case 
within the ambit of s. 84, Penal Code. On the 
contrary, the evidence taken as a whole appears 
to me to indicate that he did know the nature 
of his act, did know it was wrong, and did 
know it was contrary to law. 

d.s./d.h. Appeal dismissed . 
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Manohar Lall and Imam JJ. 

Sm. Sona Debi and others — Plaintiffs- 
Appellants v. Bhola Prosad Sahi and others- 
Defendants — Respondents . 

Appeal No. 122 of 1942, Decided on 8-4-1946 fro 
original decree of Sub-Judge, Muzafferpur, D/- 14 - 5-194 

(a) Civil P C. (1908), O. 34, R. 5 - Appeal fro 
preliminary decree pending _ Application for fin 
decree is maintainable. 
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During the pendency of an appeal against a prelimi¬ 
nary mortgage decree, the Court which passed the 
decree retains jurisdiction to entertain an application to 
make the decree final: 18 A. I. R. 1931 All. 386 (F.B.) 
and 5 A.I.R. 1918 P. C. 151, Rel. on. [Para 10] 

C. P. C. — (’44) Chitaley, 0. 34, R. 5, N. 6, Pt. 3. 

(b) Limitation Act (1908), Ss. 14 and 15—Circum¬ 
stances which suspend or modify ordinary law of 
limitation, stated. • 

In each case the Court must find out if there are any 
special circumstances which can suspend or modify the 
ordinary law of limitation as applicable to a particular 
case, e. g. (1) where the rights of the litigant have 
been fully satisfied and thereafter the decision is 
reversed; (2) where the decree itself is in such a form 
and the circumstances are such that it is incapable of 
execution except on the happening of certain events; 
(3) where by some provisions of van enactment the 
institution of the suit or the making of the application 
has been suspended; (4) where the execution of the 
decree has been suspended by no act or default of the 
decree-holder; (5) where the rights of the parties have 
been determined by passing a preliminary decree in a 
partition action and then the party takes no steps; 
(6) where the rights of the parties to have the amount 
of mesne profits calculated are determined by a decree 
and the applicant takes no further steps; (7) or where a 
collateral proceeding decided in the meantime prevents 
the reaping of the fruits. [P ara 16 ] 

Apart from these or such like circumstances the 
Court must look to the provisions of the Limitation Act 
themselves like Ss. 5, 14 and 15 and unhesitatingly 
apply them where the circumstances attract their 
operation: Case law discussed. [Para 17] 

(c) Limitation Act (1908), Art. 181—Words “right 
to apply,” mean when remedy is available. 

The Court should liberally and not rigidly construe 
the meaning of the words ‘right to apply’ a phrase 
which has been loosely used in the Limitation Act so 
that the cause of action or the right to apply is put on 
a date when the remedy is available to the party 
7 A.I.R. 1920 Mad. 1 (F.B.), Rel. on. [Para 18] 

Lim. Act — (’42) Chitaley, Art. 181, N. 23a. 

^ Act (1908), Art. 181 _ Appeal 

aga nst preliminary decree withdrawn — Time for 
applying for final decree runs from date of with- 
drawal - Application filed after three years from 
such date held barred - Fact that question as £ 
priority with respect to certain prior mortgages 
was pending decision in appeal filed against preli¬ 
minary decree in another connected suit held no 
ground for suspending limitation — Wrong advice 
of counsel held no sufficient cause for extending 
limitation—Limitation Act, Ss. 5 and 14. g 

R, a subsequent mortgagee sued upon his mortgage 
making B, a mesne mortgagee a party to the suit in 

k !.l t0 7 ? en f b - 6 t0 r ? deem ce ^ain prior mortgages to 
which R claimed to be subrogated. B also brought a 

suit upon his mortgage impleading R the subsequent 

mortgagee in order to enable him to redeem his mort- 

ga Q e. The two suits were disposed of by a single iud"- 

ment but two preliminary decrees were prepared Tn 

R s suit R was deolared to have a priority in Respect of 

the amount of Rs. 3098 due on the earlier moZT e £ 

which he clajmed to be subrogated. B filed two appeals 

against the two preliminary decrees but did no^pay 

any court-fee on the memorandum of appeal from the 

dSC ?1 m his 0wn suit * question of 

thJfnct! f CO # U + u‘ f o 0 Was a S itated on various dates at 
the instance of the Stamp Reporter before the Registrar 

and the appeal was withdrawn on 22-1-1936, as B was 

not willing to pay the court-fee demanded. On 9-1-1940 
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B applied for final decree. The question was whether 
the application was barred by limitation: 

Held (i) the time for making the application for final 
decree in B's suit commenced to run from the date of 
withdrawal of the appeal, i. e., 22-1-1936 and therefore 
the application having been made after three years 
from that date was prima facie barred by limitation: 
23 Pat 633, 1icl. on; [Para 10] 

(ii) the mere fact that the right of priority in respect 
of the prior mortgages to which Ii claimed to be 
subrogated was to some extent common in both cases 
and was pending decision in the other appeal was no 
•'round whatever for suspending the period of limita¬ 
tion: 3 A. I. R. 1916 Tat, 367, Bel. on; 7 M. I. A. 238 
(P.C.); 7 M. I. A. 323 (P.C.); 8 A. I. R. 1921 Cal. 381 
and 12 M. I. A. 244 (P.C.), Distinguished; [Para 22] 

(iii) the fact that the applicant B believed in the 

honest advice given by his counsel to the effect that an 
application for linal decree should not bo made till the 
disposal of the appeal from the other preliminary 
decree, would not entitle him to relief on the analogy 
of S. 14, Limitation Act, and it would not justify the 
Court extending the time under S. 5: 24 A. I. R. 1937 
P. C. 276, Distinguished. [Para 33] 

(iv) The fixation of periods of limitation must always 
be to some extent arbitrary and may frequently result 
in hardship. But in construing such provisions equit¬ 
able considerations are out of place and the true 
grammatical meaning of the words is the safe guide. Con¬ 
sequently the fact that the applicant honestly and reason¬ 
ably thought that he could not lile.the application until 
the appeal against the other preliminary decree was dis¬ 
posed of would not entitle him to any equitable con¬ 
sideration: 19 A.l.R. 1932 P. C. 163; 3 Cal. 817 (P.C.); 

5 A.l.R. 1918 P. C. 131; 22 A.l.R. 1935 P. C. 85 and 
20 A.l.R. 1933 Mad. 418 (F.B.), licl. on. [Para 32] 

Lim. Act — (’42) Chitaley, Art. 181, N. 4. 

Dr. D. N. Mitter and L. K. Chaudhuri — 

for Appellants. 

Lai Narain Sinha , G. P. Singh , S. N. Bancrji and 
C. S. Prasad — for Respondents. 
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Manohar Lall J _The question for decision 

in this appeal by the plaintiffs is whether their 
application for making the preliminary mort¬ 
gage decree final is barred by limitation. The 
facts are these: Bhola Prosad Sahi and others, 
hereinafter to be referred to as the Sahis for the 
sake of convenience, executed a mortgage bond 
in favour of the appellants on 20-1-1917, and also 
another mortgage bond in favour of the same 
appellants on 21-3-1918, by which they hypothe¬ 
cated certain immovable properties. The Sahis 
had executed another mortgage bond on 25-6-1921, 
in favour of the family of Ramsarisht Singh, 
Satnarain Singh and others, and also another 
mortgage bond dated 28-9-1927, in favour of the 
same Ramsarishth Singh and others in which 
somo of the properties which were covered by 

t.hn bonds of 1017 and 1018 in favour of the aimel- 


Sudan Sen. 

10. (’96) 23 I. A. 45 : 23 Cal. 775 : 7 Sar. 1 (P.C.), 
Baijnath Sakai v. Ramgut Singh. 

11. (’05) 32 I. A. 102 : 27 All. 334 : 8 Sar. 810 (P.C.), 
Kamaruddin Ahmad v. Jawahir Lai. 

12. (’21) 48 I. A. 17 : 8 A.l.R. 1921 P. C. 31 : 59 I. C. 
G36 (P.C.), Maharaja of Darbhanga v. llomeskwar 
Singh. 

13. (’24) 51 I. A. 321 : 11 A. I. R. 1921 P. C. 198 : 4 
Pat. 61 : 81 I. C. 747 (P.C.), Lachmi Naraiu v. Bal- 
makund. 

14 . (’87) 41 C. W. N. 1189 : 24 A.l.R. 1937 P. C. 276 : 
31 8. L. R. 672 : 1C9 I. C. 769 (P. C.), Rajeudra 
Bahadur Singh v. Rajeshwar Bali. 


hints were also given in security. Ramsarishth 
Singh and others instituted Suit No. 3 of 1933 in 
the Court of the second Subordinate Judge of 
Muzaffarpur to enforce their dues on the mort¬ 
gage bonds of 1921 and 1927. The appellants 
were impleaded in that suit in order to enable 
them to redeem becauso the plaintiffs therein 
alleged that they were subrogated to the rights 
of the mortgagees iu eight other mortgage bonds 
of the years 1904 to 1910, the details are given at 
page 42 of the paper book. Some other trails- : 
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ferees from the Sahis and persons interested in 
the equity of redemption were also made parties. 

[2] The appellants instituted Suit No. 53 of 
1933 in the same Court to enforce their dues on 
the mortgage bonds of 1917 and 1918 and made 
Ramsarisht Singh and others as party defen. 
dants in the action to enable them to redeem. 
The mortgagees of Suit No. 3 of 1933 will herein¬ 
after be conveniently described as defendants 7 
to 15, the numbers which were given to them in 
the plaint of mortgage Suit No. 53 of 1933 (the 
rights of the mortgagees in the mortgage bonds 
of 1921 and 1927 have by an arrangement between 
the mortgagees become vested in defendants 7 
to 15). In this suit certain other persons who 
were said to be interested in the equity of 
redemption and the transferees from the Sahis 
were also made parties. Defendants 7 to 15 set 
up in the written statement their priority to the 
extent that they claimed to be subrogated to the 
rights of the mortgagees in the eight bonds 
already referred to. With the consent of the 
parties, the learned Subordinate Judge tried 
these two mortgage suits together. Issue 4 in 
mortgage suit No. 3/33 and issue 3 in mort¬ 
gage suit No. 53/33 was common to both, 
namely, the right of priority with respect to the 
bonds of 1917 and 1918 and the eight bonds of 
the years 1904 to 1916. The learned Subordinate 
Judge held that as the provisions of S. 92, T. P. 

^ Act, have a retrospective effect, the plaintiffs of 
suit No. 3 were entitled to be subrogated in res¬ 
pect of the eight mortgage bonds. But the plain¬ 
tiffs of suit No. 53 were held not entitled to any 
legal subrogation in respect of the four mortgage 
bonds of the years 1906,1907,1908 and 1914 as 
there was no contract in writing registered to 
that effect in their favour. The two suits were 
disposed of by a single judgment dated 6-2-1935 
in which the learned Subordinate Judge dealt 
with the two suits separately and ordered that 
separate mortgage decrees be prepared on the 
two mortgage bonds in each suit, and that the 
plaintiffs of suit No. 53 shall not have any 
priority for their mortgaged dues in respect of 
the eight mortgage bonds to which priority was 
declared in favour of defendants 7 to 15. As a 
result two separate preliminary mortgage decrees 
were prepared in the two suits. 

[3]- The appellants being aggrieved by that 
portion of the finding in the judgment which 
gave the plaintiffs of suit No. 3 priority with 
respect to their eight mortgage bonds filed two 
separate appeals to this Court. First Appeal 
189A was against the decree prepared in suit 
No. 3 of 1933 and First Appeal No. 189B was 
against the decree prepared in suit No. 53 of 1933. 
The Stamp Reporter pointed out at p. 49 that in 
the decree prepared in suit No. 53 of 1933 the 


finding that the plaintiffs of suit No. 53 of 1933 
shall not have priority over their mortgage dues 
in respect of the eight mortgage bonds paid by 
plaintiffs of suit No. 3 of 1933 has not been 
inserted and, therefore, he was unable to make 
out how the Appeal No. 1S9B which arose out of 
the decree in Suit No. 53 of 1933 was maintain, 
able wherein the only relief claimed was that 
the finding on the question of priority should be 
set aside when no mention of any priority was 
made either in the judgment or in the decree#ot 
suit No. 53. Three months later another report 
was submitted by the Stamp Reporter which 
pointed out that the mortgage decrees were not 
in the proper form as provided in Appendix D, 
Civil P. C., and that both the appeals have been 
valued at Rs. 1690 and contain the same set of 
grounds and the relief claimed was identical, 
namely, that the finding of the Court below on 
the question of priority and subrogation be 
modified. The Stamp Reporter further pointed 
out that a fixed fee of Rs. 15 only was paid in 
appeal no. 189a and no court-fee was paid in 
Appeal No. 189B. Upon a reference to a number 
of decisions the Stamp Reporter submitted that 
ad valorem court-fee of Rs. 255 was payable on 
the memorandum of Appeal No. 189A and as the 
value of the eight bonds was Rs. 3098, there was 
a deficit of rs. 255 minus Rs. 15 paid already, 
that is, Rs. 240 with regard to the memorandum 
of appeal in First Appeal No. 189B. The Stamp 
Reporter pointed out that a mortgage decree had 
been given to the plaintiffs with this reservation 
that they have no right of priority in respect of 
Rs. 1690 and the plaintiffs’ relief in this appeal 
was for removal of that condition in respect of 
Rs. 1690 only. The value of the appeal was thus 
Rs. 1690 and the ad valorem court-fee payable 
thereon was Rs. 150. On 14-2-1936 a further report 
wa3 submitted. It was pointed out that in First 
Appeal No. 189A the plaintiffs-respondents were 
allowed priority in respect of Rs. 3098 covered 
by the eight bonds, and in ground No. 4 the 
appellants wanted that their priority in respect 
of Rs. 1690 should have been allowed by the 
trial Court in suit No. 53. The Stamp Reporter 
observed that he could not understand how in 
First Appeal No. 189 A the finding of the trial Court 
not allowing priority to the appellants in Appeal 
No. 189B arising out of a decree passed in suit No. 
53 could be challenged. The reason for this objec¬ 
tion in that report will be appreciated because of 
what happened in the meantime in the High Court. 

[4] On 13-1-1936 the court-fee matter regard¬ 
ing First Appeal No. i89a came up for conside¬ 
ration before the Registrar. After hearing Mr. 
S. N. Rai, the learned Advocate for the appel¬ 
lants, order No. 9 was recorded that Appeal No. 
189A is allowed to be withdrawn. On the next 
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day, the Registrar thinking that F. A. 189A may 
be a clerical mistake desired the appellant to 
re-examine and state clearly which appeal he 
wanted to be withdrawn and, thereafter he 
would call for a stamp report from the Stamp 
Reporter regarding the remaining appeal. On 
22-1-1936 Mr. S. N. Rai stated that it was through 
inadvertence that he prayed for withdrawal of 
the Appeal no. 189A instead of Appeal No. 
189B. Accordingly Appeal No. 189B was directed 
to* be withdrawn. It will be remembered 
that Appeal No. 1S9B was against the preli¬ 
minary decree in suit No. 53. The further 
stamp report dated 14-2-1936 referred to above 
was given in these circumstances. The Stamp 
Reporter now suggested that the grounds of 
appeal in the only appeal then on the file might 
be amended. But no amendment whatsoever 
was made in the grounds of appeal, that is to 
say, the appellants retained both the grounds 
with regard to the priority given for Rs. 3098 
and not allowed with regard to Rs. 1690. The 
Stamp Reporter submitted that only the grounds 
taken in respect of priority covered by the eight 
bonds in suit No. 3 were maintainable and the 
grounds of claiming priority in respect of suit 
No. 53 were not maintainable as the subject- 
matter of the two decrees could not be agitated 
in one appeal and they might be ignored and 
further because the appeal in respect of suit No. 
53 had beon withdrawn. In these circumstances 
the proper court-fee payable was suggested to be 
Rs. 255 minus Rs. 15 and a deficit of Rs. 240 was 
pointed out. The deficit of Rs. 240 was paid on 
30-4-1936. Some other defects having beon re¬ 
moved the appeal was formally admitted on 
19-10-1936. The Appeal no. 189A was then styled 
as First Appeal No. 189 of 1936 and came up for 
bearing boforo a Division Bench in which I 
delivered the judgment on 16-1-1939. Aftor nar¬ 
rating the facts which led up to tho institution 
of the two appeals in this Court and tho with¬ 
drawal of one, I held; 

"Tho result is tlmt today whon tho caso was called 
on there is only ono appeal in existence, namely, First 
Appeal 189 of 1936 and tho other appeal which had been 
filed and stood withdrawn, resulted in this that tho 
decision of tho learned Subordinate Judge, which was 
the subjeot of that appeal, remains unchallenged and 
cannot bo challenged today. Accordingly tho learned 
Advocate for the respondents took a preliminary objec¬ 
tion that tho subject of tho present appeal is hit by tho 
principle of res judicata and must bo governed by tho 
decision on tho point in suit No. 53 of 1933 which has 
now becomo final botweon tho parties .... In our 
opinion this contention is sound, beoauso if we revorsed 
the decision of tho loarnod Subordinate Judge on Issuo 4 
the result would bo that there would bo two contradic¬ 
tory decrees on tho samo matter covered by Issuo 3 of 
suit No. 53 as well as Issuo 4 of suit No. 3 of 1933 . . ,** 

[5] Accordingly the appeal was dismissed on 
giving effect to tho preliminary objection. 


[6] On 9-4-1940, the appellants made an appli¬ 
cation that the preliminary decree in the mort¬ 
gage suit no. 53 of 1933 may be made final. 
Defendants 7 to 15 objected that the application 
was barred by limitation. 

[7] The learned Subordinate Judge by his 
order dated 14-5-1942 gave effect to this conten¬ 
tion and held that the application was barred by 
limitation. It was contended in the alternative 
before the learned Subordinate Judge that 
Appeal No. 189B was withdrawn by the appel¬ 
lants on the advice received from Mr. S. N. Rai 
that as the issue in both the appeals was the 
same, and the plaintiffs had appealed from the 
decree in the suit instituted by the defendants, 
it was not necessary to prosecute the other 
appeal. The learned Subordinate Judge was in- 
dined to agree that such an advice was given 
though this advice might have been just the 
other way, but he was doubtful as to the truth 
of the statement made by Jamuna Prasad Singh 
in the evidence that Pandit Shivanandan Rai 
on being asked whether the plaintiffs should 
apply for final decree was advised not to do so 
as that would prejudice the appeal that was still 
pending in the High Court. He further did not 
believe the statement that no application for 
final decree was made as a result of this advice 
by Pandit Shivanandan Rai, but in any case 
he came to the conclusion that even if such 
advice was also given it would not be sufficient 
to attract the operation of either S. 5 or S. 14, 
Limitation Act. Henco the appeal to this Court. 

[8] Dr. D. N. Mittor on behalf of the appel¬ 
lants and Mr. Lai Narain Sinha on behalf of 
the respondents have presented closely reasoned 
and able arguments in support of their respective 
contentions and have referred to a large number 
of cases. 

[9] I have perused every one of the case 
cited. The question is interesting and perhaps 
difficult, but I have clearly come to tho conclu¬ 
sion that the decision of the learned Subordinate 
Judge is correct. 

[10] The facts narrated above show that the 
appollants had obtained a preliminary decree in 
their suit, but being dissatisfied they filed an 
appeal to this Court which they withdrew on 
22-1-1936. What was there to prevent them from 
making an application to have the preliminary 
decree made final ‘? In my opinion, there was no 
obstacle whatsoever. It is now well-settled tha 
during tho pendency of an appeal against 
preliminary decree, the Court which passed th 
decroe retains jurisdiction to entertain an appli-l 
cation to make tho decree final (see tho cases) 
reviewed in 53 ALL. 2SS.) 1 This is in accord with 
the judgment of their Lordships of the Judicial 
Committee in 46 I. A. 52 3 where Sir Lawrence 
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Jenkins pointed out at p. 56 that under the Indian 
law and procedure the original decree is not 
suspended by presentation of an appeal, nor is 
its operation interrupted where the decree on 
appeal is one of dismissal. It may be plausibly 
argued that as the plaintiffs were the appellants 
to this Court, they may have thought that they 
would be prejudiced if they made an application 
for making the decree final, while they were in 
the appeal presented to this Court challenging 
the correctness of the finding of the learned 
Subordinate Judge on the question of priority. 
Support for this contention is undoubtedly 
derived from the case in 23 Pat. 635 3 wherein on 
reviewing a large number of authorities I came 
to the conclusion that the right to make an 
application for a final decree on a mortgage 
decree within the meaning of Art. 181, Limitation 
Act, 1908, accrues on the expiry of the date for 
payment fixed by the preliminary decree, but if 
the preliminary decree is appealed from then 
the time begins to run from the date fixed by or 
of the 1 appellate decree, and further that an order 
for dismissal of a mortgage appeal on the ground 
that the memorandum of appeal was insuffi¬ 
ciently stamped and that the deficit was not 
made good within the Jiime allowed is itself a 
decree and, therefore, for the purposes of Art. 182 
of the Act the starting point of limitation in such 
>- a case is the date of dismissal. In the present 
case, the appellants did not pay any court-fee 
whatsoever on the memorandum of appeal and 
the question of the payment of the requisite 
amount of court-fee was agitated on various 
dates at the instance of the Stamp Reporter 
before the Registrar, and as I have already 
pointed out, the appellants withdrew the appeal 
on 22-1-1936 as they were not willing to pay the 
court-fee demanded. It must, therefore, be held 
that in the present case the time for making the 
application to make the preliminary decree in 
Suit No. 63 final would run from 22-1-1936. But 
even then the application was made on 9 - 4-1940 
and, on the face of it, was barred by limitation. 

[11] The learned Advocate for the appellants, 
however, suggested that the right to make the 
decree final was suspended by reason of the fact 
that the same question was still pending decision 
between the parties in First Appeal 189 which 
was dismissed by the High Court only on 11-1-1939. 
=* Ml The case law on the doctrine of the 
suspension of the period of limitation has been 
so elaborately revised in a large number of 
cases that it is unnecessary to burden this judg¬ 
ment with a review of those cases over again. 
Reference may in particular be made to the 
review of the case law exhaustively by Sir 
Manmatha Nath Mukherji in 29 c. W. N. 973 4 
and by the Madras High Court in 43 Mad. 185 . 6 


[13] The Privy Council cases which were 
usually cited on these occasions and which have 
been cited by Dr. Mitter are': 7 M. I. A. 323, 6 12 
M. I. A. 244, 7 43 Cal. 660 8 affirming the judgment 
of the Catcutta High Court in 35 Cal. 209 9 and 
23 I. A. 45. 10 Besides these cases Dr. Mitter has 
also cited the cases in 32 I. A. 102, u 48 I. A. 17, 12 
51 I. A. 321 13 and 41 C. W. N. 1189. 14 

[14] On the other hand, Mr. Lai Narayan 
Sinha cited 9 I. A. 82, 16 46 I. A. 52 3 and 46 
I. A. 60. 18 

[15] Among the Indian cases which were cited 
before us, Dr. Mitter relied strongly upon the 
cases in 33 C. L. J. 260, 17 35 cal. 209 9 and a.i.r. 
1931 Mad. 149. 18 In reply to this Mr. Lai Narayan 
Sinha relied upon the cases in A. I. R. 1923 Mad. 
108, 19 A. I. R. 1925 Mad. 334, 20 the cases in 29 
C. W. N. 202 21 and 29 C. W. N. 973 4 and the Patna 
case in 35 I. c. 579. 22 Mr. Sinha also insisted 
that the Courts cannot refuse to apply the period 
of limitation or to keep in suspension the cause 
of action which has accrued and that the time 
when it once has begun to run cannot be inter¬ 
rupted without a specific-' injunction by the 
Courts. 

[16] The conclusion which I draw from these 
cases is that in each case the Court must find 
out if there are any special circumstances which 
can suspend or modify the ordinary law of 
limitation as applicable to a particular case, e. g. 

(1) where the rights of the litigant have been 
fully satisfied and thereafter the decision is 
reversed as in 12 M. I. A. 244 7 and 35 Cal. 209, 9 

(2) where the decree itself is in such a form and 
the circumstances are such that it is incapable 
of execution except on the happening of certain 
events as in 48’l. A. 17 12 : (3) where by some 
provisions of an enactment the institution of the 
suit or the making of the application has been 
suspended as in 9 pat. 385, 23 : (4) where the exe¬ 
cution of the decree has been suspended by no 
■ act or default of the decree-holder as in 32 I. A. 

102 u : (5) where the rights of the parties have 
been determined by passing a preliminary decree 
in a partition action as in 51 I. A. 321 13 and 
then the party takes no steps (6) where the rights 
of the parties to have the amount of mesne 
profits calculated are determined by a decree 
and the applicant takes no further steps as in 
5 Pat. 22S 24 (7) or where a collateral proceeding 
decided in the meantime prevents the reaping 
of the fruits as in 33 C. L. J. 260. 17 ° 

[17] Apart from these or such like circum¬ 
stances the Court must look to the provisions of 
the Indian Limitation Act themselves like ss. 5 , 
14 and 15 and unhesitatingly apply them where 
the circumstances attract their operation. 

[ 18 ] In cases like the present the solution will 
. depend upon finding out when the right to apply 
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arose. It ha3 been rightly said that in such cases 
the Court should liberally and not rigidly 
construe the meaning of the words ‘right to 
apply’ a phrase which has been loosely used in 
the Indian Limitation Act (see the observations 
of Sesagiri Ayyar J. in 43 Mad. 185 5 at p. 202) so 
that the cause of action or the right to apply is 
put on a date when the remedy is available to 
the party. 

[19] Applying those principles to the present 
case, I am satisfied that the appellants had the 
right to apply for making their decree final at 
any time wi-thin three years from 22-1-1930. 
Thero was no obstacle in their way: no injunc¬ 
tion had been issued; no stay order had been 
given by the High Court and there was no deci¬ 
sion arrived at in any collateral proceeding pre¬ 
venting them from making the application. 

[20] But it is argued with considerable force 
that when the question of priority as between 
the two mortgagees was still pending decision in 
the High Court, the appellants wero justified in 
awaiting the decision in that litigation. The 
answer to this contention is to be found in the 
Division Bench caso of this Court in 35 I. C. 579. 22 
In that case the appellant to this Court had ob¬ 
tained a decree on 14-12-1903, the execution 
whereof was started sometime in 190G, but was 
struck off on 15th November of that year. One 
day before on 14th November, the judgment- 
debtor brought a suit to have the decree set aside 
on tho ground of fraud, but the suit was dis¬ 
missed on 8-G-1908. The decree-holder then applied 
that his execution may ho restored to the pend¬ 
ing file, but tho application was dismissed on 
29-8-190S, and another application for execution 
made on 23-9-190S was also dismissed after an 
order had been passed on 1G-1-1909 to bring on 
the record the names of tho representatives of 
tho deceased party. This application was actually 
struck oil on 8-2-1909. In tho meantime tho 
judgraont-debtor had appealed to the High Court 
against tho order dismissing his suit, and tho 
appeal was allowed on 8-7-1910, and the caso 
was remanded to the Subordinate Judge who 
again dismissed the suit on 8-5-1912. The decree- 
holder then presented an application for execu¬ 
tion on 5-3-1914 and claimed to deduct the period 
between 8-4-1909 tho date upon which ho received 
notice of the appeal having beon filed in the 
High Court by the judgment-debtor and 8-5-1912, 
the date of tho dismissal of tho suit by tho Sub¬ 
ordinate Judge. Chamier C. J. who delivered tho 
judgment of the Bench refused to allow to tho 
decree-holder a deduction of this time in those 
words: 

‘The decroc-holder suggests that it was reasonable 
for him to await the decision in tho judgment-debtor’s 
suit beforo proceeding further with tho execution of the 


decree. This even if true, would not justify the Court 
in disregarding the law of limitation. Section 15 of the 
present Limitation Act applies to applications for the 
execution of a decree and it provides that ‘in computing 
the period of limitation prescribed for any suit or appli¬ 
cation for the execution of a decree, the institution or 
execution of which has been stayed by injunction or 
order, the time of the continuance of the injunction or 
order, the day on which it was issued or made and the 
day on which it was withdrawn, shall be excluded.’ In 
the present case the execution of the decree was not 
stayed by injunction or order. It was conceded that 
when the judgment-debtor appealed to the High Court 
in November 1908, he did not obtain an order from the 
High Court staying further execution of the decree. Nor 
is it suggested that the decree-holder was prevented 
either by force or by fraud from executing bis decree 
between February 1909 and March 1914, when the pre¬ 
sent application was made.” 

[21] The learned Chief Justice then distin¬ 
guished the case in IS I. C. 841 26 which was cited 
in argument and pointed out that in the case 
before him the decree-holder has been remiss a3 
no reason can be discovered why he could not 
take any action to execute bis decree during the 
five years after S-2-1909. 


[22] It was argued by Dr. Mitter that pen¬ 
dency of litigation lias been held to bo a good 
and sullicient cause to suspend the period of 
limitation, and ho relied upon the case in 7 M.I.A. 
23S 26 and 7 M.I.A. 323. 6 ftut it will be found that 
those cases attracted the provisions of S. 14, Bengal 
Regulation of Limitation Act, where a good and 
sufficient cause was a circumstance which could 
be taken into consideration for not applying the 
commencement of the bar of limitation. Thoso 
words have now beon romovod from Limitation 
Act which is now under consideration. The case 
in A. I. R. 1925 Mad. 3S4 20 is an illustration of 
this view although it is true that in that case the 
party who was litigating was a third person who 
was seeking a declaration that the hypo theca 
did not belong to the mortgagor at all. It must 
also bo remembered in this caso that although 
the two appeals were linked together the final 
decree which would be passed in suit No. 53 
would be for a sum entirely different from the 
amount for which the final decree would bo 
passed in Suit No. S and moreover tho amount 
for which priority was claimed in Suit No. 53 
was for hs. 1G90 and tho objection to the priority 
decreed in Suit No. 3 was for a different sum of 
Ks. 8098. Not only the amounts would be dif¬ 
ferent, but the properties which would bo sold ^ 
under tho two decrees would be different; The 
mere fact that the right of priority to some 
extent was common in both tho cases is no ground 
whatsoever for suspending the period of limita¬ 
tion. This argument that the pendency of a 
collateral litigation suspends the period of limi¬ 
tation was noticed by their Lordships of the 
Judicial Committee in 59 I. A. 2S3. 27 Sir Dinsbah 
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Mullah in delivering the judgment observed at 
p. 2S8 thus: 

“It is at least an intelligible rule that so long as 
there is any question sub judice between any of the par¬ 
ties those affected shall not be compelled to pursue the 
so often thorny path of execution which, if the final 
result is against them, may lead to no advantage.” 

[23] The observations of Jackson J. in 56 Mad. 
490 28 are to the same effect. 

[24] With regard to the case in 33 C.L.J. 260 17 
strongly relied upon by Dr. Mitter it is enough 
to state that the facts therein as can be inferred 
from the report were entirely different. I res¬ 
pectfully adopt the distinction pointed out about 
this case at p. 108 in A. I. R. 1923 Mad. 108 19 : 

“The facts as stated in the report are not quite 
intelligible but it is clear in that ease the expression of 
opinion in the suit of the second mortgagee-was for 
/some reason considered to have modified the decree in 
the suit of the then mortgagee. The facts are intelligible 
only on such a footing.” 

[25] Dr. Mitter also relied very strongly upon 
the Privy Council case in 12 M. I. A. 244. 7 But 
that case dealt with a special situation as was 
explained by Sir Robert P. Collier when deli¬ 
vering iihe judgment of the Board in 9 I. A. 82 l0 
at page 85: 

“The effect of that case may be very shortly stated. 
The Zamindar brought a certain putni talook to sale 
and sold it to a purchaser who was put in possession of 
it, and out of the purchase-money the arrears of rent 
were paid. Subsequently this sale was set aside for irregu¬ 
larity; the zamindar had to refund the purchase-money 
received by her, and the patnidar who succeeded in set¬ 
ting it aside obtained also the mesne profits for the 
time during which he was ousted. Under those circum¬ 
stances this Committee, whose judgment was delivered 
by Sir James Colvile, observed: ‘it is clear that until the 
sale had been finally set aside, she’—that is,'the plain¬ 
tiff_‘was in the position of a person whose claim had 

been satisfied, and that her suit might have been suc¬ 
cessfully met by a plea to that effect.’ In other words, 
the effect of the judgment of this Board is, that under 
the peculiar circumstances, the putnidar having recovered 
possession together with mesne profits, it was equitable 
that he should pay the amount oi rent which was in 
arrear; but that amount of rent did not accrue until the 
sale of the putni had been set aside, and therefore, until 
that time the statute could not run. This examination 
of that case shews it altogether to differ from the pre¬ 
sent. Here there was no period of time in which the 
rent could not have been recovered. There was no period 
of time in which, therefore, the statute might not 
have run.” 

[26] Applying these weighty observations to 
the facts of the present case, here there was no 
period of time after 22-1-1936, in which an appli¬ 
cation for final decree would not have been 
made, that is to say, there was no period of time 
in which, therefore, the statute might not have 
run. It will be also observed that the equitable- 
•consideration in 12 M. I. A. 244 7 was applied not 
to extend the period of limitation but to hold 
that after the reversal of the sale it was con¬ 
sidered equitable that the arrears of rent which 
were satisfied as a reason of the sale at one "time 


should now be paid, and, therefore, that was 
taken to be the starting point of a new obligation. 

[27] It was argued that until the appeal which 
was then pending in this Court was decided, it 
would be impossible to know what was the amount 
which was payable to the respondents so that 
the appellants may redeem them if they liked. 
The answer to this contention is twofold. Firstly, 
as the result of the withdrawal of their own 
appeal, the amount which was payable to defen¬ 
dants 7 to 15 could be ascertained, and, secondly, 
that the effect of the final decree for sale in Suit 
No. 53 would have been that the mortgaged pro¬ 
perties would be sold and the sale proceeds 
would be applied firstly to satisfy the prior claim 
of defendants 7 to 15 to the extent of Rs. 3098 for 
the eight mortgage bonds to which they had 
'been subrogated and then the amount would go 
to pay up the decree of the appellants on their 
mortgage bonds, and the balance, if any, would 
then go to pay the remaining portion of the 
decree of defendants 7 to 15 on their mortgage 
bonds in suit. If in the meantime the appellants 
succeeded in the High Court, the amount which 
would be kept for payment to defendants 7 to 15 
would be made available to the present appel¬ 
lants at once or by way of restitution if the 
amount had been withdrawn. The argument 
that their own claim to priority to the extent of 
Rs. 1690 was still sub judice is not sound as I 
have already shown that they had withdrawn 
their appeal in this Court and the only relief 
claimed in the remaining appeal was that no 
priority should have been given to defendants 7 
to 15. 

[28] Having anxiously considered the matter, 
I am unable to discover any equitable ground 
which can emerge in this case upon which I can 
hold that the right to apply for a final decree 
did not accrue to these appellants on 22-1-1936. 

[29] We were also asked to consider that the 
form of the decree as provided by 0. 34, R. 4 (4), 
Civil P. C. and as is given at pp. 1076-1078 of 
Mulla’s Code of Civil Procedure itself provides 
for a determination of the rights of the mort¬ 
gagees inter se so that they may redeem each 
other if they so liked. It was argued that till 
these rights were finally determined by High 
Court the appellants were right in awaiting the 
decision by this Court. But this argument has 
been dealt with by me just now above when I 
pointed out that there could te no difficulty in 
having a final decree passed in the appellants’ suit. 

[30] Dr. Mitter drew our attention to the 
observations of Lord Hobhouse in 15 I. A. 211 39 
at p. 218: 

“It would be an inconvenient state of the law if it 
were found necessary for a man to institute a perfectly 
vain litigation under peril of losing his property if he 
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does not. And it would be a lamentable state of the law 
if it were found that a debtor, who for years has been 
insisting that his creditor shall take payment in a parti¬ 
cular mode, can, when it is decided that he cannot 
enforce that mode, turn round and say that the lapse 
of time has relieved him from paying at all.” 

[31] But this principle has no application to 
the present case where it is impossible to hold 
that a new obligation was imposed upon defen¬ 
dants 7 to 15 or that a new right had accrued to 
the appellants by the dismissal of F. A. 189. In 
15 I. A. 2ll 29 it would be observed that it was 
common ground between both the disputants 
that there was a contract made between them 
and that among its terms were the sale of the 
villages for Rs. 55,000, the retention by Dhum 
Singh of his debt as part payment, and the pay¬ 
ment by Barumal of the balance. It was only 
when the High Court gave its decree in 1884 that 
a new state of things accrued and a new obliga¬ 
tion was imposed on Dhum Singh so that he 
became bound to pay that which he had already 
retained in payment for his rent. Here the rights 
of the parties were determined by the Court 
though adversely in some respects to the appel¬ 
lants in Suit No. 53, and their appeal to this 
Court was withdrawn by them—those rights 
have never been and could never have been 
altered in the least so as to debar them from 
applying for making the decree final in their suit. 

[32] Dr. Mitter in arguing the appeal stressed 
the fact that it was most inequitable that 
the appellants should be deprived of their 
rights to have their decree made final merely 
because they honestly and reasonably thought 
that their rights could only be finally determined 
after the litigation which was pending at their 
instance in the High Court came to end. It is 
enough to refer to' 59 I. A. 283 27 when their 
Lordships observed at p. 288 : 

"The fixation of periods of limitation must always be 

I 'to some extent arbitrary and may frequently result in 
hardship. But in construing such provisions equitable 
consideration are out of place and the true grammatical 
meaning of the words is, their Lordships think, the only 
safe guide. 1 * 

See also the cases in 9 I. A. 82 16 and 46 I. A. 52 a 

noticed above where equitable considerations 

though present were not applied. To the same 

effect is the decision in 57 ALL. 242 30 and 56 

Mad. 4 90. 28 This contention must, therefore, be 
overruled. 

[33] It was lastly contended by Dr. Mitter 
that the appellants believed in the honest advice 
given by Mr. Shivanandan Bai and, therefore, 
they are entitled to relief on the analogy of s. 14 , 
Limitation Act applied by the Privy Council in 
41 c. w. N. 1189. 1 1 In my opinion this contention 
also has no force. In the first place I agree with 
the learned Subordinate Judge that Mr. Shiva¬ 
nandan Bai could not have given the advice 


that no application for final decree should be 
made. It is most unlikely that an advocate of 
the experience of the late Mr. Shivanandan Bai 
would have tendered such an advice. But even 
if such an advice was tendered, this cannot 
justify the Court in refusing to apply the provi¬ 
sions of the Limitation Act. The case relied 
upon was a case in which the provisions of S. 5, 
Limitation Act were held applicable to the case 
of an appeal filed beyond time. In deciding 
whether the applicant had made out sufficient 
cause for the delay their Lordships took into 
consideration the circumstances which would 
have made S. 14 applicable. The same situation 
does not arise in the present case where the 
question is not whether the appeal is beyond 
time and the delay should be condoned, but the 
question is whether the applicants have come to 
seek a relief beyond three years of the date 
when the right to apply accrued to them. This 
case, therefore, does not help the appellants. 

[34] The result is that the appellants have 
only to thank themselves for the situation in 
which they now find themselves, and I must 
dismiss their appeal. But having regard to the 
fact that the appellants are now losing a portion 
of the money which they have been found to 
have advanced to the mortgagors and to that 
extent defendants 7 to 15 will derive an advan¬ 
tage, I would direct that each party will bear 
his own costs of this litigation in this Court and 
in the Court below. 

Imam J —I agree. 

K.S. Appeal dismissed . 

A. I. R. (34) 1947 Patna 232 [ C . N. 80] 

Das J. 

Gurucharan Matho and another — Peti- 
tioners v. Emperor, 

Criminal Rovn. No. 763 of 1946, Decided on 18-9-1946, 
against order of First Addl. Sessions Judge, Monghyr, 
D/- 18-5-1946. b J * 

Penal Code (1860), S. 352—Police party having 
no right to seize goods of accused persisting in 
seizing them—They do not act in good faith under 
colour of office — Accused are entitled to resist 
seizure and use minimum force—Process of attach¬ 
ment against member of joint family — Moveables 
belonging to joint family cannot be attached—Other 
members can resist seizure — Penal Code (1860), 
S. 99—Criminal P. C. (1898), S. 88. 

Once it is found that the process of attachment issued 
under Ss. 87 and 88, Criminal P. C. against an absoon- 
der i9 not subsisting, the absconder liaviug surrendered 
himself in the meantimo and that the police oflioer exe- 
. cuting the process is aware of this, the police would 
have no right to seize the goods of the absconder and in 
so doing they would not be acting in good faith under 
the colour of their office. The protection afforded by 
b. 99, Tenal Code would disappear and the brother and 
the father of the absconder, who together form a joint 
amily, would be within their rights to resist the seizure of 
goods. In suoh a case even if the process of attachment 
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were otherwise valid and in force the property belong¬ 
ing to a joint family could not be seized in execution of 
that process against one of them. If the police party 
persisted in their unlawful seizure, these persons could 
use minimum force to prevent such seizure and their 
conviction under S. 352 would be bad: 19 A. I. R. 1932 
Pat. 66, Bel. on. [Para 4] 

Cr. P. C.—(’46-Com.) S. 88, Note 4. 

Prem Lall—io'c Petitioners. 

Goyal Prasad for Government Advocate — 

for the Crown. 

1. (’33) 55 All. 617 : 20 A. I. R. 1933 All. 620 : 147 
I. C. 809, Emperor v. Shib Lai. 

2. (’31) 10 Pat. 821 : 19 A. I. R. 1932 Pat. 66 : 136 
I. C. 60, Gopi Mahto v. Emperor. 


Order. —The petitioners have been convicted 
under S. 352, Penal Code, and they have been 
sentenced to rigorous imprisonment for two 
months each. It appears that 28 persons were 
originally put on trial, of whom only 9 were 
convicted by the trial Magistrate of various 
offences. These 9 persons appealed to the learned 
Sessions Judge, and on appeal 7 of them were 
acquitted. Only the two petitioners were con¬ 
victed under S. 852, Penal Code. The charges 
against the petitioners were under Ss. 147, 379 
and 353, Penal Code. The facts shortly stated 
are the following : 

[2] Mahabir Mahto and seven other persons 
were wanted in a case under ss. 143, 380 and 342, 
Penal Code. It was stated that they were abseon- 

K ding and on 22-5-1945 the learned Sub-Divisional 
Magistrate had directed the issue of processes 
under ss. 87 and 88, Criminal P. C., against these 
persons. On 31-5-1945 Mahabir and two other per¬ 
sons surrendered in Court, and the learned 
Sub-Divisional Magistrate ordered their release 
on bail. They were released on bail of Rs. 500 
each. Then on 8-6-1945 an Assistant Sub-Inspector 
of Police along with certain other chaukidars 

and dafadars went to the house of Mahabir 

$ 

Mahto and wanted to attach certain moveable 
properties. Mahabir’s father, Sukan, as well as 
his brother, Gurucharan, one of the petitioners 
before me, objected to the attachment of the 
i properties by the Assistant Sub-Inspector of 
Police. They resisted the seizure of the goods 
and this led to an assault in which, it is said, the 
petitioners hit a constable called Baldeva Singh. 

[3] The learned Sessions Judge has come to 
the following findings : he has, firstly, found 
that the police party had no right to make the 
attachment on 8-6-1945 inasmuch as the person 
against whom the process under S. 88, Criminal 
P. C., had been issued had already surrendered 
in Court on 31-5-1945 and had been released on 
bail; he has further found that the Assistant 
Sub-Inspector of Police, who headed the police 
party, was not acting in good faith, because he 
knew the process of attachment had been super¬ 


seded by the subsequent events which had oc¬ 
curred, namely, the surrender of Mahabir in 
Court and his release on bail; he has also found 
that the process of attachment was defective in 
other respects. On these findings the learned 
Sessions Judge has acquitted the accused persons 
of the charges under Ss. 147, 379 and 353, Penal 
Code. He has, however, convicted the two peti¬ 
tioners of the offence under S. 352, Penal Code, 
relying mainly on a decision of the Allahabad 
High Court in 55 ALL. 617. 1 

[4] It is contended before me on behalf of the 
petitioners that on the findings arrived at by 
the learned Sessions Judge, their conviction under 
S.352, Penal Code, is bad inlaw. In my opinion, 
this contention is correct and should be upheld. 
Once it is found that the police party had no 
right to seize the moveable goods of Mahabir 
Mahto and that they were not acting in good. 
faith under colour of their office, the protection : 
afforded by s. 99, Penal Code, disappears. If 
that protection disappears, then Guru Charan, 
brother of Mahabir, and Sukan, his father, were 
entitled to resist the seizure of their goods. It' 
may be noted here that Guru Charan, Sukan 
and Mahabir were joint. Even if the process of 
attachment were otherwise valid and in force, 
property belonging to the joint family of Guru- 
Charan Mahabir and Sukan could not be 
seized in execution of that process. This case, 
however, stands on a much better footing in 
view of the findings of the learned Sessions 
Judge. The process of attachment was not sub¬ 
sisting at the time and the police party had no 
right to seize the property of any one of the 
three persons—Guru Charan, Mahabii; and Sukan. 
As I have stated above, these three persons had 
therefore every right to resist the unlawful > 
seizure of their goods. If the police party per¬ 
sisted in the unlawful seizure, these persons 
could use minimum force to prevent such un¬ 
lawful seizure of their goods. The same view 
has been expressed in a decision of this Court 

in 10 Pat. 821. 2 

[5] For the reasons given above the convic¬ 
tion of the petitioners must be held to be bad. 
The application is allowed and the conviction 
and sentence passed against-the two petitioners 
are set aside. The petitioners will now be dis¬ 
charged from bail. 

R.G.D. Application allowed. 

A. I. R. (35) 1957 Patna 233 [C . N. 81] 

Varma J. 

Sm. Parbati Debya and others — Decree- 
holders — Appellants v. Bhaskar Samantra — 
J udgment-debtor — 'Respondent. 

Appeal No. 45 of 1942, Decided on 6-12-1945, from 
appellate order of Dist. Judge, Cuttack, D/- 24-6-1942. 
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Civil P. C. (1908), O. 21, R. 16—Decree—Assign¬ 
ment of—Petition by original decree-holder stating 
that he had sold the decree to B who became its 
malik—Decree held, was duly assigned. 

The original decree-holder, in his petition filed before 
t he Court stated as follows : 

‘I obtained a decree against .1 in the above suit . . . . 
I have sold the decree to B ... . and he becomes the 
malik and possessor of the decreeafter acquiring all my 
r ights thereto....So it is prayed that in view of the above 
circumstances my name be cancelled from the decree 
and in my place the name of B be substituted as decree 
purchaser.’ B , the transferee of decree filed a similar 
application for substitution of his name in place of 
original decree-holder. The question was whether there 
wa* proper assignment of tbo decree: 

Belli that the decree was duly assigned by the docu- 
m<nt. [Para 4] 

C. P. C.— 

144) Cbitaley, 0. 21, R. 10, N. 4. 


Farmananda Das plaintiff my name be substituted a 3 
decree-purchaser. 80-6-1937.” 

[3] The lower appellate Court has referred to 
these documents and also to the decisions refer¬ 
red to in the order of remand, and holds that 
no particular form of writing is required to 
effect an assignment of a decree; but looking at 
the two petitions reproduced above, he says that 
they refer to some past transaction and cannot 
be held to be such writing as would point to an 
assignment of the decree in question. I am 
afraid, on a reading of the two petitions it is 
clear that the transaction referred to therein 
relates to the decree in question. In his petition, 
the original decree-holder, Farmanand Das, 
says: 

”1 obtained a decree against Bhaskar Samantra in 


jJ. S. Bao — for Appellants. 

B. M ohapatro for K. N. Sirai)i —for Respondent. 

Judgment. — This is an appeal on behalf of 
the wife and sons of the assignee of a decree- 
holder. It has conic to this Court a second time. 
The question involved is whether there was a 
proper assignment of the decree to Hare Krishna 
Ramanuj Das. The trial Court held that there 
was a proper assignment; but the lower appellate 
Court held that it was not. In second appeal 
the case was sent back by this Court on 
10-3-1912, to dispose of the matter on a conside¬ 
ration of the effect of the documents Ess. B-l 
and B-2 (of this Court) and also Ex. A (of the 
trial Court). Exhibit B-l is a petition of the 
original decree-holder, Farmanand Das, and 
i-.x. B-2 is ft petition by the assignee of the said 
decree-holder. The petitions have been set out 
in the judgment of the Court below. Exhibit B-l 
is as follows: 


the above suit . . I have sold tho decree to Harekri- 

6hna Ramanuj Das.... and he becomes the malik and 
possessor of the decree after acquiring all my rights 
thereto .... So it is prayed that in view of the above 
circumstances my name be cancelled from the decree 
and in my place the name of Harekrishna Ramanuj 
Das be substituted as decree purchaser.” 

[4] I have underlined (here italicised) the 
important portion of the quotation. Even if there 
was no assignment before, the decree was duly 
assigned by this document, and the assignment 
is acclaimed by Harekrishna Ramanuj Das in his 
petition (Ex. B-2). On a reading of these two docu¬ 
ments themselves, and also on looking at Ex. A 
of the trial Court, I am clearly of opinion that a 
caso of assignment has been made out. I would, 1 
therefore, allow this appeal, set aside the order 
of tho lower appellate Court and restore that of 
the trial Court. The appellants are entitled to 
costs throughout. 

vay./k.s. Appeal allowed . 


I obtained a decree against Blmskar Samantra in 
the above suit by compromise for Rs. 425 on 19-5-1937. 
1 have sold the decree to Harekrishna Ramanuj Das of 
•’.igannath Ballabh Math for Rs. 400, Hence it is nccos- 
i-ary to substitute the namo of Harekrishna Ramanuj 
Das ns purchaser aftor deleting my name from the 
decree and he becomes the malik and possessor of tho 
decree after acquiring all my rights thereto and ho is 
entitled to realiso the decretal dues and tho interest 
according to the compromise along with the costs from 
the judgment-debtor and from the properties of the 
judgment-debtor which kavo been attached before judg¬ 
ment. The attachment of tho properties before judgment 
subsists till tho realisation of the entire dues. So it is 
prayed that in view of the above circumstances my 
name bo cancelled from the decree and in my place the 

munc of Harekrishna Ramanuj Das be substituted as 
decree purchaser. 26-6-1937.” 


[2] Tho other petition, which was by t 

predecessor in interest of the present appellau 
runs as follows: 


On 19-0-1937 my vendor Farmananda Das plaintiff 
has obtained a decree against Bhaskar Samantra for 
Its. 425. Tho said decree-holder Farmananda Das 
baymg sold the entire decretal dues for a consideration 
of Rs. 400 I am the malik by virtuo of tho said pur¬ 
chase. I present this petition and pray that in place of 


A. I. R. (34) 1947 Patna 234 [C. A 7 . S2] 

Agarwala and Bennett JJ. 

Sridhar Jha — Petitioner v. Emperor . 

Cri. Rovn. No. 1492 of 1945, Decided on S0-1-1946, 
from order of Addl. Sessions Judge, Bhagalpur, D/- 
3-10-1945. 

Defence of India Rules (1939), R. 39 — Offence 
under, is triable by First Class Magistrate — Trial 
conducted by Second Class Magistrate—Magistrate 
invested with first class powers when prosecution 
evidence after charge was almost finished—Trial is 
illegal—Criminal P. C. (1898), Ss. 29 and 346, 

An offence under R. 39 being punishable with three 
years’ rigorous imprisonment is triable by a Magistrate 
of the First Class under Sob. II, Criminal 1\ C. Con¬ 
sequently where a Magistrate of the Second Class oon- " 
ducts a trial for an offence under R. 39 tho trial is 
without jurisdiction and tho conviction must be set 
aside. The fact that such Magistrate was invested with 
first class powers when he bad practically finished tbo 
recording of tbo prosecution evidence after the framing 
of tho charge cannot validate sucht trial: 15 A. I. R. 
1928 Cal. 183, Bel on. [Paras 8 it 4] 

E. Ghosh on d B. K. Ghosh — for Petitioner. 

K. I). Chat terji for Govt . Advocate —for the Crown, 
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Case referred - 
1. (’28) 15 A.I.E. 1928 Cal. 183 : 55 Cal. 65: 109 I. C. 
175, Budliu Tatwa v. Emperor. 

Agarwala J. — The petitioner, a boy of 15, 
has been sentenced to eighteen months’ rigorous 
imprisonment for contravening the provisions of 
R. 39, Defence of India Rules, i. e., of being in 
possession of documents containing prejudicial 
reports. 

[2] On behalf of the petitioner it has been 
contended that the documents referred to have 
not been proved to have been recovered from 
bis possession, that the documents do not contain 
prejudicial reports, and thirdly, that the Magis¬ 
trate who conducted the trial had no jurisdiction 
to do so. 

[3] The case was transferred to Mr. Bhawani 
■Shankar for trial by the Sub-divisional Magis¬ 
trate on 14-3-1945. The trial actually commenced 
on 21st July. A charge was framed on the 
26th, and on the 90th most of the prosecution 
witnesses were cross-examined and the case 
adjourned for the cross-examination of the in¬ 
vestigating officer. The investigating officer was 
cross-examined on 1st August, and judgment in 
the case was delivered on the 27th. An offence 
lunder R. 39 is punishable with three years’ 
rigorous imprisonment. Under Sch. II, Criminal 
P. C., such an offence is triable by a Magistrate 
of the First Class. Until 1st August, Mr. Bhawani 
Shankar was a Magistrate of the Second Class. 
He was vested with first class powers on 1st 
August by Notification No. 974. It is clear, there¬ 
fore, that until that date he had no jurisdiction 
to conduct this trial at all. 

[4] In 55 Cal. 65 1 a Second Class Magistrate 
submitted a case which he was trying to the 
Sub-divisional Magistrate on the ground that the 
offence disclosed by the evidence appeared to be 
one which he was not competent to try. The 
Sub-divisional Magistrate then transferred it to 
a Magistrate competent to try the case. As the 
accused did not claim a de novo trial, the latter 
Magistrate proceeded on the evidence recorded 
by the first Magistrate, and based his conviction 
partly on that evidence. The High Court held 
that the trial was void as the evidence had been 
recorded by a Magistrate who was not em¬ 
powered to try the case. The present case is 
similar to that, except that the evidence has 
been recorded by the same Magistrate; but it is 
obvious that for the greater part of the trial he 
was a Magistrate of the Second Class who had 
no jurisdiction to record the evidence or to try 
the accused. In my view, this conviction and 
'sentence must, therefore, be set aside. 

Bennett J. — I agree. 

K.S. Conviction and sentence set aside. 
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Agarwala J. 

Deoballam Sinyh and another—Petitioners 

v. Gorakhnath Sinyh — Opposite Party. 

Criminal Revn. No. 124 of 1946, Decided on 12-4- 
1946, from order of Addl. Dist. Magistrate, Patna, D/- 
18-12-1945. 

(a) Criminal P. C. (1898), S. 107 — Power under 
S. 107 must be exercised strictly in accordance 
with law—Magistrate specified in S. 107 must him¬ 
self be of opinion that there is sufficient ground 
for proceeding — Such Magistrate can direct 
another Magistrate to make enquiry with regard to 
facts but not to make report whether action under 
S. 107 is necessary—Opinion of latter cannot form 
basis for proceeding under S. 107. 

Section 107 is one of the sections of the Code of Cri¬ 
minal Procedure designed to enable public officers to 
take action to prevent the commission of offences. 
They confer wide and unusual powers on the officers 
concerned. As the exercise of these powers necessarily 
results in interference with the liberty of the subject, 
the powers must be exercised strictly in accordance with 
law. [Para 2] 

The sine qua non for the institution of a proceeding 
under S. 107 is that the Magistrate shall be of opinion 
that there is sufficient ground for proceeding. The 
Legislature has been careful to restrict the exercise of 
the power conferred by S. 107 to certain Magistrate 
specified in the section. It is only when such a Magis¬ 
trate is of opinion that there is sufficient ground for 
proceeding that action can be taken. [Para 2] 

A filed a petition before the Sub-Divisional Magis¬ 
trate alleging that B was forcibly preventing him from 
cultivating certain land and that unless action was 
* taken at once, breach of the peace might occur. The 
police also submitted a report suggesting action under 
S. 107. The Magistrate did not consider the petition of 
A and the police report as affording a sufficient basis 
for him to form an opinion that there was sufficient 
ground for proceeding. The Magistrate thereupon 
directed another Magistrate to hold an enquiry and re¬ 
port if action under S. 107 was necessary. The Magis¬ 
trate made a report to the Sub-Divisional Magistrate 
and thereafter he directed a proceeding under S. 107 
to be drawm up : 

Held that the procedure adopted was entirely wrong. 
It might have been perfectly proper for the Sub-Divi¬ 
sional Magistrate to direct another Magistrate to make 
an enquiry with regard to the facts, but it was entirely 
improper for the Sub-Divisional Magistrate to direct 
the other Magistrate to make a report as to whether 
action under S. 107 was necessary. The opinion of the 
other Magistrate could not form the basis for a proceed¬ 
ing under S. 107. [Para 2] 

Cr. P. C. — (’46-Com.) S. 107, N. 13; N. 14, Pt. 3. 

(b) Criminal P. C. (1898), S. 145—Dispute relat¬ 
ing to possession of immovable property likely to 
occasion breach of peace—Procedure under S. 145 
' and not under S. 107 should be adopted. 

If the Magistrate comes to the conclusion that the 
dispute relating to the possession of immovable pro¬ 
perty between the two parties is likely to occasion a 
breach of the peace the proper procedure to be adopted 
is that described in S. 145 and not in S. 107. [Para 3] 

Cr. P. C. — (’46-Com.) S. 145, Note 60. 

H. K. Dutt — for Petitioners. 

Janah Kishore — for Opposite Party. 

Order. — This is an application against an 
order calling upon the petitioner to show cause 
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why a proceeding under S. 107, Criminal P. C., 
should not be drawn up against him. The mate¬ 
rial facts are that in August 1945, the opposite 
party filed a petition before the Sub-Divisional 
Magistrate alleging that the petitioners were 
forcibly preventing him from cultivating certain 
land, and that unless action was taken at once, 
breach of the peace might occur. The police also 
submitted a report suggesting action under 
S. 107. The police report was impugned by the 
petitioners in a petition which they filed in the 
Court of the Magistrate. The Magistrate there¬ 
upon recorded the following order on 1st Octo¬ 
ber : “Let Rai Sahib D. N. Singh hold an 
enquiry and report if action under s. 107, Crimi¬ 
nal P. C., is necessary. Give dates and time 
and names of persons doing overt acts and going 
on the land.” Rai Sahib D. N. Singh made a 
report to the Magistrate, and, thereafter, on 
7-1-1945, the Magistrate directed a proceeding 
under S. 107 to be drawn up. 

[ 2 ] Section 107 is one of the sections of the 
Code of Criminal Procedure designed to enable 
public officers to take action to prevent the com¬ 
mission of offences. They confer wide and un¬ 
usual powers on the officers concerned. As the 
exercise of these powers necessarily results in 
[interference with the liberty of the subject, the 
[powers must be exercised strictly in accordance 
with law. Section 107 empowers certain Magis¬ 
trate specified in the section to require a person 
to show cause why he should not bo ordered to 
execute a bond, with or without sureties, for 
keeping the peaco for such period not exceeding 
one year as the Magistrate thinks fit on receipt 
of information that such person is likely to com¬ 
mit a breach of the peace or disturb the public 
tranquillity, or to do any wrongful act that may 
probably occasion a breach of the peace, or dis¬ 
turb the public tranquillity, if in the opinion of 
the Magistrate there is sufficient ground for pro¬ 
ceeding. The sine qua non for the institution of 
a proceeding under this section is that the Magis¬ 
trate shall be of opinion that thero is sufficient 
ground for proceeding. The Legislature has 
been careful to restrict the exercise of the power 
conferred by S. 107 to certain Magistrate speci¬ 
fied in tho section. It is only when such a 
Magistrate is of opinion that thero is sufficient 
ground for proceeding that action can bo taken. 
Now, it is clear from a perusal of tho order- 
sheet in this case that on 1st October the Sub- 
Divisional Magistrate was not of opinion that 
thero was sufficient ground for proceeding under 
S. 107. It must bo remembered that ho had be¬ 
fore him the petition of the opposite party and 
the police report; and yet he did not consider 
these documents afforded a sufficient basis for 
him to form an opinion that thero was sufficient 


ground for proceeding ; otherwise there was no 
occasion for him to direct Rai Sahib D. N. Singh 
to make an enquiry and report whether action 
was necessary. The procedure adopted was, ini 
my opinion, entirely wrong. I do not mean to 
suggest that it may not have been perfectly pro¬ 
per for the Sub-Divisional Magistrate to direct 
the Rai Sahib to make on enquiry with regard 
to the fact; but it was entirely improper for the 
Sub-Divisional Magistrate to direct the Rai 
Sahib to make a report as to whether action 
under s. 107 was necessary. It is not the opinion 
of the Rai Sahib that could form the basis for a 
proceeding under S. 107, the Legislature having 
provided that it is the opinion of the Sub-Divi¬ 
sional Magistrate that sufficient grounds existed 
for the institution of a proceeding that deter¬ 
mines the right to proceed. It appears that such 
facts as were observed or ascertained by the 
Rai Sahib were not such as to encourage the 
Sub-Divisional Magistrate in the belief that a 
proceeding was necessary, for he appears to 
have been thoroughly dissatisfied with the Rai 
Sahib’s report and does not treat it as provid¬ 
ing him with materials for the formation of an 
opinion that a proceeding under S. 107 was 
necessary. Nor were there any materials other 
than the petition of the opposite party of 28 th 
August and the police report which afforded 
material on which the Sub-Divisional Magis¬ 
trate could base his opinion. As I have already 
shown, the Sub-Divisional Magistrate obviously 
did not consider the opposite party’s petition 
and the police report sufficient when he decided 
to direct tho Rai Sahib to make an enquiry and 
report. In my opinion, therefore, the Sub-Divi¬ 
sional Magistrate’s procedure in the present in¬ 
stance was misconceived, and the order must be 
set aside. 

[3] Should the Sub-Divisional Magistrate 
have occasion to come to the conclusion that the 
dispute between the petitioners and the opposite 
party is likely to occasion a breach of the peace 
in tho future, ho will, of course, remember that, 
if the dispute relates to the possession of im¬ 
movable property, the proper procedure to be 
adopted is that described in s. 145 , Criminal 
Procedure Code. 

D.H. Petition allowed . 
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SlNHA J. 

Bhekha Ahir—Petitioner v. Emperor. 

Criminal Rovn. No. 88$ of 1946, Decided on 
23-9-1946, against order of Sessions Judge, Shahabad, 
D/- 28-5-1946. 

„ Arms Act (1878), S. 19 (f) — “Possession” and 
control” must be conscious possession and actual 
control — Burden of proof is on prosecution — 
Premises having number of rooms occupied by 
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joint Hindu family—Incriminating article recovered 
from one of rooms — Keys of room supplied by 
head of family but in custody of daughter-in-law— 
Head of family held not proved to be in possession 
and control of room. 

Mere proof that an incriminating article is found in 
premises having number of rooms and occupied by a 
number of persons belonging to a joint family does not 
in itself establish prima facie the guilt of any particular 
person or of all of them jointly. The possession and 
control required to be established under S. 19 (f) mean 
conscious possession and actual control. In other words, 
mens rea or guilty knowledge must be proved in a 
particular individual or group of individuals. Because 
the other members of the family cannot be found 
guilty, it does not follow as a necessary corollary of 
law that the head of the family must be held guilty. 
Like all other criminal trials, the burden lies entirely 
on the prosecution and all the time on the prosecution, 
to show the guilty knowledge in any particular indi¬ 
vidual or the head of the joint family. [Para 7] 

The mere fact that the keys of the room from where 
the article was recovered were handed over to the 
police by the head of the family does not establish that 
he was in possession of the room specially when the 
keys wereitaken from the custody of one of his daughters- 
in-law. This circumstance alone does not lead to the 
inference that he was consciously in possession of the 
incriminating article: 23 A. I. R. 1936 Pat. 512, Ex¬ 
plained and distinguished , 31 A. I. R. 1944 Lah. 339 
{F.B.), Bel. on. [Para 7] 

Harians Kumar — for Petitioner. 

Tarkeshwar Nath — for the Crown. 

VP / PYVPn. • ■ 

1. (’45) 24 Pat. 641 : 33 A.I.R. 1946 Pat. 160, Girija 
Suri v. Emperor. 

2. (’43) 22 Pat. 433 : 30 A. I. R. 1943 Pat. 245 : 209 
^ I. C. 482 (F.B.), Gopal Marwari v. Emperor. 

3. (’36) 15 Pat. 696 : 23 A.I.R. 1936 Pat. 512 : 165 
I. C. 803, Mangar Koeri v. Emperor. 

4 . (’44) 31 A.I.R. 1944 Lah. 339 : I.L.R. (1945) Lah. 
137 : 215 I. C. 161 (F.B.), Emperor v. Santa Singh. 

Order. —This is an application in revision on 
behalf of one Bhekha Ahir aged 65 years, who 
has been convicted by the Courts below under 

5. 19 (f), Arms Act, and sentenced to rigorous 
imprisonment for six months and to pay a fine 
of rs. 100 and in default, to suffer further rigor¬ 
ous imprisonment for two months. 

[2] The prosecution case shortly stated is that 
on certain confidential information received by 
the local police, the house, consisting of several 
rooms, occupied by the petitioner and his three 
sons and a nephew as also their respective wives 
was raided by the Sub-Inspector of Police of 
Piro Thana. On a search being made of the 
house in presence of two search witnesses, a 
double-barrelled breach-loading gun was re- 
— covered from a north facing room of the house. 
The gun was found in a rusty and broken con¬ 
dition concealed in a hothila (a small earthen 
granary) which was covered with an earthen 
lid on its top. It is also to be noted that the 
petitioner being the eldest male member in the 
family, has rightly been deemed to have been 
the karta and leading member thereof. It was 


he who produced the key with which the lock in 
the room was opened. It was admitted at the 
trial that this key he produced after taking it 
from his daughter-in-law. A first information 
report was drawn up on the basis of the police 
fardbayan. On 5-10-1945, the petitioner, his three 
sons and his nephew, all the five were produced 
in custody before the learned Sub-divisional 
Magistrate of Arrah. Though a bail of Rs. 400 
for each one of those five persons was granted 
on the same date, the accused persons do not 
appear actually to have been released on bail. 
I find from the order of the learned Sub-divi¬ 
sional Magistrate that on four different dates, in 
the months of October and November, the police 
were not able to produce something (not ab¬ 
solutely clear from the record) and nothing was 
done. On 1-12-1945, charge-sheet was received 
from the police. On that date the learned Magis¬ 
trate passed the following order: “Charge-sheet re¬ 
ceived against accused persons. Cognizance taken. 
To my file for disposal.” The case was adjourned 
to 22-12-1945, but on that date, for reasons not 
explained, the police did not produce the accused 
persons, and, therefore, the trial had to be 
adjourned till 4-1-1946. The case was tried from 
time to time on six different dates, and judg¬ 
ment was ultimately delivered on 1-4-1946. The 
learned Magistrate convicted the petitioner on 
the ground that he was the karta of the family. 
In this connexion the learned Magistrate has 
made the following significant observations : 

“The weight of the evidence, therefore, shows that 
all the accused lived jointly. The next point that arises 
is whether in such circumstances all the accused can be 
held criminally liable for possessing the gun or only 
the head man. There is no clear evidence on the re¬ 
cord to show as to which of these accused had kept the 
gun in question there. In the circumstances, as has 
been held in previous judioial decisions, the head man 
of the family alone can be held to be liable. In this 
case the head of the family is accused Bhekha Ahir.” 

In this view of the matter the learned Magis¬ 
trate convicted and sentenced Bhekha Ahir as 
stated above, but acquitted the other four accused 
persons. 

[31 Before proceeding further, I must observe 
that the police in this case have not only been 
negligent but rather oppressive to the family of 
the petitioner. Their house was searched and a 
broken gun recovered from there. The police at 
once sent up all the five accused persons to Court 
without making up their mind as to which one 
of them is to be proceeded against, and all the 
male members in the family of the petitioner 
appear to have been in custody from 3rd 
November until judgment was delivered by the 
learned Magistrate on 1-4-1946. It is rather re¬ 
grettable that the entire family should have been 
proceeded against and kept in custody because 
the police officer in charge of the investigation 
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was not able to make up his mind as to which 
one of them was the real culprit. 

[ 4 ] The result has been that the family has 
been deprived of the use of all the male members 
who could have perhaps earned a living not 
only for themselves but for their female folk as 
well. 

[ 5 ] On conviction by the trial Court, the 
petitioner preferred an appeal to the learned 
Sessions Judge of Shahab&d who dismissed the 
appeal without any modification. Hence this 
application in revision. 

[G] Mr. Ilarians Kumar, who has appeared in 
support of the application, has argued in the 
first instance that this prosecution is null and 
void for want of a sanction in terms of 
s. 29, Arms Act, which, in substance, provides 
that no proceedings shall be instituted against 
any person in respect of an offence under S. 10, 
cl. (f) of the Act without the previous sanction 
of the Magistrate of the district, llis contention 
is that the case was instituted on 5-10-1945, 
whereas the sanction of the Pi strict Magistrate 
was accorded on 28-10-1045. It has been argued 
on behalf of the Crown by Mr. Tarkeshwar Nath 
that the charge-sheet in this case was submitted 
on 21 - 11 - 1945 , and it is that date which will be 
deemed to be the date of the institution of the 
case. He, therefore, distinguishes a Division 
Bench ruling of this Court in 24 Pat. 041. 1 Mr. 
Tarkeshwar Nath has argued that the charge- 
sheet in the reported case had been received on 
10-7-1944. On the other hand, Mr. Ilarians Kumar 
relies upon the following observations of their 
Lordships : 

“The proceeding were clearly instituted against tho 
petitioner without the requisite previous sanction which 
was imperative. The proceedings started on 25-6*1914, 
and the sanction was received on 16*8-1914, and it is 
not possible to sever the proceedings prior to the date oi 
tho receipt of the sanction. The whole proceedings, 
therefore, in this case are null and void.” 

These observations must bo read in the light of 
the facts set out at page 643 of the report, where 
their Lordships have quoted in extenso tho 
order-sheet in that case 1 , relating to tho relevant 
dates. Mr. Tarkeshwar Nath relies upon a Full 
Bench decision of this Court in 22 Pat. 433.“ He 
contends that, on tho authority of the decision 
of the Full Bench, tho proceedings should have 
been initiated on receipt of the charge sheet 
which was certainly later than the dato of the 
sanction of tho District Magistrate. I need not 
decide this question in this particular case 
because I have taken the view, presently to be 
expressed, that the conviction cannot stand on 
a different ground. 

[7] It was argued on behalf of the petitioner 
that he has been convicted for possession of the 
gun, which was more or less in a dilapidated 
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condition, simply because he happens to he the 
head and Icarta of the family. His contention, 
further is that under S. 19, cl. (f), Arms Act, the 
burden lies on the prosecution affirmatively to- 
prove that the petitioner had been in possession 
of the gun or that it was under his control on. 
the date the police raided his house and recover¬ 
ed the gun. Mr. Ilarians Kumar would make it 
out that “possession” in that clause of S. 19- 
means conscious possession, and "control” would 
mean actual control of the arms in question. 
His contention is that there is no evidence on 
the record to justify the inference that ho had 
either conscious possession or actual control of 
the gun which was the subject-matter of the 
charge in this case. I 11 my opinion, there is a 
good deal of substance in this contention. Mr. 
Tarkeshwar Nath, on behalf of the Crown, has 
relied upon the decision of a Division Bench of 
this Court in 15 rat. G9G. 3 In that case three 
persons had been convicted for having been in 
]X)ssession of certain arms and materials for- 
making ammunition. After referring to certain 
judgments of the Allahabad High Court, Agar- 
wala J. who delivered the judgment of the Court* 
observed as follows : 

“In the absence of proof in the present case that the 
room in which the weapon was kept was in the exclu¬ 
sive or particular possession of any member of the 
family, I am not prepared to hold that it can be in¬ 
ferred that the weapon was in the possession of any 
other person than the head of the family, namely, the 
petitioner Manager.” 

It does not appear from the report in that case 
that the point actually mooted before mo was 
argued before their Lordships. It appears, a3 
1 read the judgment of Agarwala J. that the 
main argument in that case was that tho other 
junior members of the family who had been 
convicted by the Courts below should not have 
been convicted because there was no evidence 
that the room was in the particular possession 
of any member of the family. His Lordship was 
discussing more the case of the junior members 
of the family than that of the karta of the 
family himself. Tho advocate who argued the 
case appears to have been content with pressing 
tho case on behalf of two out of the three peti¬ 
tioners and getting them acquitted on the simple 
ground that there was no evidence that any one 
of the junior members of the family was in pos¬ 
session of tho arms in question or of the room 
from whero those things had been recovered. In 
my opinion, tho duty lies on the prosecution to 
adduce some evidence from which the inference 
could properly bo deduced that any particular 
member, or, for the matter of that, the head of 
the joint family was in possession in the sense 
of conscious possession of the corpus delicti . 
Mr. Tarkeshwar Nath pointed out to the cireum- 
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stance that it was the petitioner who handed 
over the key of the room to the police party. 
That is perfectly true. But the Courts below 
seem to have lost sight of the further evidence 
contained in the admissions of the prosecution 
witnesses that the petitioner took this key from 
the custody of one of his daughters-in-law and 
handed it over to the police. If possession of 
the keys of the room were the criterion to judge 
conscious possession of the room or its contents, 
then I do not see any reason why the police did 
not prosecute the woman from whose custody 
the key was produced and handed over by the 
petitioner. In my opinion, that circumstance by 
itself could not lend itself to the inference that 
he was consciously in possession of the gun which 
was the subject-matter of the charge in this case. 
Mr. Harians Kumar placed reliance on the deci¬ 
sion of a Full Bench of the Lahore High Court 
in A.I.R. 1944 Lah. 339* In that case Harries C. J. 
who delivered the opinion of the Full Bench, 
said that the onus lies on the prosecution in a 
case under S. 19 (f), Arms Act, to prove the guilt 
of the accused and that the onus does not shift 
on to the accused by reason of S. 10G, Evidence 
Act. His Lordship further went on to hold that, 
where incriminating articles are recovered from 
a place in the occupation or possession of more 
persons than one, and it is not possible to fix the 
liability of any particular individual, it would 
^y -ot be legally permissible to call upon all the 
^Spccupants of the place to account for the presence 
of the incriminating articles in their premises, 
and, in the absence of any satisfactory explana¬ 
tion on their behalf, to hold all of them to be in 
possession or control of the same. Mere proof 
that an incriminating article is found in premises 
occupied by a number of persons does not in 
itself establish prima facie the guilt of any 
particular person or of all of them jointly. His 
Lordship also observed that possession and 
control required to be established under S. 19 (f). 
Arms Act, mean conscious possession and actual 
control. In other words, mens rea or guilty 
knowledge must be proved in a particular indi¬ 
vidual or group of individuals. It was also laid 
down in that case that because the other 
members of the family from whose house an in¬ 
criminating article had been recovered cannot 
be found guilty, it did not follow as a necessary 
corollary of law that the head of the family 
must be held guilty. Like all other criminal 
trials, the burden lies entirely on the prosecution 
and all the time on the prosecution, to show the 
guilty knowledge in any particular individual or 
the head of the joint family. In my opinion, 
that decision lays down a very sound proposition 
of law. Keeping in view that decision and the 
fact that there is no particular circumstance to 


distinguish the case of the petitioner from that 
of the other members of the family from whose 
premises the gun had been recovered, it must be 
held that the prosecution has failed to bring the 
charge home to the petitioner. 

[S] For the reasons given above, this applica¬ 
tion must be allowed, the orders of the Courts 
below set aside and the petitioner acquitted. Ho 
will be discharged from his bail bond and the 
line, if paid, will be refunded to him. 

r.G.D. Application allowed. 
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Sinha and Das JJ. 

Atmakuru Rama Rao — Appellant v. Sri 

Digambar Rath and another — Respondents. 

Appeal No. 31 of 1943, Decided on 8-2*1946, from ori¬ 
ginal order of Dist. Judge, Berhampur, D/- 29-7*1943. 

Provincial Insolvency Act (1920), S. 37—Effect o5 
order under—On adjudication of insolvent proper¬ 
ties vesting in receiver —Order of adjudication an¬ 
nulled but simultaneously properties ordered to 
revest in receiver as appointee under S. 37 — Ap¬ 
pointee held entitled to ask for possession of pro¬ 
perties when delivery of possession was obstructed 
by others. 

An order under S. 37 has not the effect of continuing 
the insolvency proceedings for all purposes, but the per¬ 
son appointed under S. 37 has such powers as are 
necessarily implied by the vesting order and as may be 
necessary to carry out the directions of the Court in 
connection with the realisation and distribution of the 
debtor’s property in accordance with the Insolvency Aet: 
22 A.I.R. 1935 Mad. 826 (F.B.), Rel. on: Case law dis¬ 
cussed. [Para 5] 

On the adjudication of an insolvent, a vesting order 
was passed in favour of the receiver. The insolvent did 
not apply for discharge in time. The order of adjudica¬ 
tion was thereupon annulled under S. 43. On the same 
day, another order was passed under S. 37, directing 
that the properties of the insolvent shall revest in the 
receiver who will dispose of them and distribute the 
sale proceeds among the creditors with the sanction of 
Court. While the Amin proceeded to take possession of 
the insolvent’s properties, he was obstructed by other 
persons, whereupon the receiver (appointee under S. 37) 
applied to the Court for being put in possession of the 
properties: 

Held that although as a result of the order of an¬ 
nulment the receiver had ceased to function qua re¬ 
ceiver, the properties bad legally vested in him, as ap¬ 
pointee, by virtue of the order under S. 37 and he was 
therefore entitled to ask for possession of the insolvent's 
properties when delivery of possession was obstructed 
by other persons. [Para 6] 

M. S. Rao — for Appellant. 

H. Mohapatra — for Respondents. 

Cases referred :— 

1. (’33) 11 Rang. 287 : 20 A.I.R. 1933 Rang. 223 : 145 
I. C. 320 (F. B.), Jaing Bir Singh v. The Official Re- 
ceiver. 

2. (’36) 14 Rang. 254 : 23 A.I.R. 1936 Rang. 284 : 163 
I. C. 217 (F.B.), Annamalay Chettiar v. R. K. Banerjee. 

3. (’31) 53 All. 313 : 18 A.I.R. 1931 All. 71 : 134 I. C. 
848, Pannalal v. Official Receiver. 

4. (’35) 58 Mad. 908 : 22 A.I.R. 1935 Mad. 826 : 158 
I. C. 1060 (F.B.), Yeerayya v. Sreenivasa Rao. 
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5. (’29) 52 Mad. 618 : 17 A.I.R. 1930 Mad. 278 : 122 

I. C. 351, Jothaji Peraji firm v. Krishnayya. 

6. {’40) 27 A.I.R. 1940 Mad. 375 : I. L. R. (1940) Mad. 

441 : 189 I. C. 573 (F. B.), Periakaruppan Chettiar v. 

Arunachalam Chettiar. 

7. ('33) 12 Pat. 163 : 20 A.I.R. 1933 Pat. 84 : 141 I.C. 

836, Choutmal Bkagirath v. Jakhiram Surajmal. 

8. (’37) 16 Pat. 754 : 25 A.I.R. 1938 Pat. 225 : 175 I.C. 

306, Khemkarandas Jokhiram v. Choutmal Bhagirath. 

9 . (’33) 60 Cal. 259 : 20 A.I.R. 1933 Cal. 386 : 144 I.C. 

214, In re Keshab Lai Dhar. 

Das J. — This is an appeal by Atmakuru 
Rama Rao, Opposite party No. 6 in the Court 
below, against an order of the learned District 
Judge of Ganjam-Puri, dated 29-7-1943, passed 
in the exercise of his insolvency jurisdiction. 
The main question for decision in the appeal is 
the effect of an order passed under S. 37, Provin¬ 
cial Insolvency Act, in the following circum- 
stances : The father of the appellant was ad¬ 
judicated an insolvent on 16-8-1934, on which 
date a vesting order was passed in favour of the 
receiver in the insolvency proceeding. The in¬ 
solvent did not apply for discharge in time, and 
on 6-2-1941, the order of adjudication was an¬ 
nulled under the provisions of S. 43, Provincial 
Insolvency Act. On that very day another order 
was passed under S. 37, Provincial Insolvency 
Act, to the following effect: 

"I direct that the properties of tho insolvent shall re¬ 
vest in the receiver who will dispose them of and dis¬ 
tribute the sale proceeds amongst tho creditors with tho 
sanction of the Court.” 

Several years before the adjudication order, 
the father of the appellant appears to have 
executed a sale deed in respect of certain pro¬ 
perties in favour of his wife on 4-10-1927. In 
1933 tho wifo of tho insolvent brought a suit for 
a declaration of her title to, and possession ovor, 
the lands and houses convoyed to her under the 
aforesaid sale-deod. This suit was O. S. No. 58 of 
1933. Tho suit was decided on 4-S-1942, and tho 
learned Subordinate Judge found that tho sale- 
deed was not a bona fide transfer for consi¬ 
deration but was a nominal transaction created 
to defraud the creditors and that tho properties 
continued to belong to tho insolvent and his son. 
In January 1943, the appointee in whom the 
property of the insolvent had been vested by the 
order under S. 37, Provincial Insolvency Act, 
applied to tho Court for being put in possession 
of the properties covored by tho aforesaid sale- 
deed on the ground that tho proporties vested 
in him, and that an Amin, who had been directed 
to deliver possossion of the properties, had been 
obstructed by the opposite party. This applica¬ 
tion was considered by the learned District 
Judge, and he passod an order directing that the 
receiver, who had been appointed under S. 37, 
Provincial Insolvency Act, should take joint 
possession along with tho present appellant of 
all the properties in question excopt some which 


had been sold at auction in execution of a mort- I 
gage decree. It is against this order of the 1 
learned District Judge that the present appeal 
has been filed by the son of the debtor, namely, 
Opposite party No. 6. As I have stated above, 
the main question for decision is if the receiver 
as the appointee under s. 37, Provincial Insol. ] 
vency Act, can ask for possession of the property 
of the debtor in the circumstances mentioned 
above. 

[ 2 ] On behalf of the appellant it was con¬ 
tended in the Court below, as has been contend, 
ed before us also, that the order under S. 37 did 
not vest the properties in question in the 
receiver, and that, in any case, the insolvency 
Court ceased to have jurisdiction after the order 
of annulment, and, therefore, no order for pos¬ 
session could be passed in favour of the ap- 
pointee under s. 37, Provincial Insolvency Act. 
In support of these contentions learned counsel 
for the appellant has relied on II Rang. 287, 1 14 
Rang. 254 3 and 53 ALL. 313. 3 The first two cases 
are Full Bench decisions of the Rangoon High 
Court. In li Rang. 2S7 1 the point actually deci¬ 
ded would appear from the following observa¬ 
tions from the judgment of Page, C. J., with 
whom the other two Judges agreed: 

“In my opinion, inasmuch as tho appointee in whom 
tho property is vested under S. 37 is vested with the 
property of tho debtor and not tho property of any one 
else, it follows that the appointee is not entitled to 
make use of the special provisions of S. 53 or S. 54, 
Insolvency Act, for the purpose of enlarging the estate 
of the debtor by annexing property which belongs to 
other parsons.” 

In the later Full Bench decision in 14 Rang. 
254 3 the question propounded was: 

“Is tho power of a person appointed under S. 37 (1), 
Provincial Insolvency Act, limited to holding the assets 
pending suits against tho property by the creditors, or 
has ho tho power to realise and distribute the assets 
among the creditors with or without directions to that 
effect by tho Court ?” 

The first part of tho question was answered in 
the affirmative, and tho second part in the 
negative. Reliance was placed on 53 ALL. 813 3 
which also :held that S. 37, Provincial Insol¬ 
vency Act, did not allow an Insolvency Court, 
on annulling an insolvency, to proeeod to 
distribute the assets of the insolvent among 
any of the creditors, and that the course open to 
tho Court was either to return the property to 
the debtor on condition that he furnishes secu¬ 
rity which will make it available to the credi¬ 
tors to take their remedy under the ordinary 
civil law, or pending such security or for some 
other reason the Court may direot the property 
of the insolvent to vest in a certain person and 
that suoh vesting order was only for the purpose 
of making the property available to creditors 
to proceed through the civil Court. It would 
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appear from what I have stated above that none 
of the three decisions, on which learned counsel 
for the appellants has placed reliance, decides 
the much narrower question which is before us 
in this appeal. The question before us is if the 
appointee in whom the property of the debtor 
is vested can ask for possession of the property 
when delivery of possession is obstructed by 
certain other persons. I find it difficult to ac¬ 
cept the contention that even though the pro¬ 
perty of the debtor vests in the appointee by 
virtue of the order under S. 37 of the Act, he 
cannot get possession thereof by an order of the 
Court. That the property of the debtor vests in 
the appointee by the order under S. 37 of the 
Act does not admit of any doubt. The insol¬ 
vency Court had passed an order to that effect 
on 6-2-1941, and though the Receiver in insol¬ 
vency has ceased to function qua Receiver as a 
result of the order of annulment, he has become 
the appointee by the order under S. 37 of the 
Act. There can be no doubt that the particular 
properties in question were the properties of the 
debtor and his son. It was so held in the suit 
which was brought by the wife, and it was 
clearly found therein that the sale deed was a 
mere nominal transaction which was no transfer 
at all. Even on the date on which the adjudica¬ 
tion order was passed the property of the insol¬ 
vent vested in the Receiver. The Receiver 
ceased to be a Receiver in insolvency as soon as 
the order of annulment was passed, but he as¬ 
sumed the new character of an appointee under 
S. 37 of the Act, and the property of the debtor 
was vested in him as such appointee. It would 
be meaningless to say that he cannot get pos¬ 
session of the property, even though it vests in 
him. v 

[3] It should be noted, however, that the 
view of S. 37, Provincial Insolvency Act, taken 
in the cases mentioned above has not been fol¬ 
lowed in other High Courts. In 58 Mad. 909, 4 
which is a Full Bench decision, it has been held 
that the insolvency Court retains full power to 
give directions under S. 37 as to the realization 
and disposal of the debtor’s assets, and that 
though the order under S. 37 has not the effect 
of continuing the insolvency proceedings for all 
purposes, the person appointed under s. 37 has 
such powers as are necessarily implied by the 
vesting order and as may be necessary to carry 
out the directions of the Court in connection 
with the realization and distribution of the 
debtor’s property in accordance with the Insol¬ 
vency Act. There is reference to an earlier deci¬ 
sion of the Madras High Court in 52 Mad. 648. 5 
The same view has been expressed in a later 
Full Bench decision of the Madras High Court 
in A. I. R. 1940 Mad. 375 6 where it has been ob- 
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served that S. 37 gives the Court a wide discretion, 
and the annulment of the adjudication does not 
mean that the debtor who is adjudicated i3 
necessarily to be placed in possession of the pro¬ 
perty which is in the hands of the Official 
Receiver at the time the adjudication is set 
aside, and that the directions of the Court must 
depend on the circumstances in each case. 

[4] There is a decision of this Court in 12 
pat. 1G3 7 where the vesting order under S. 37, 
Provincial Insolvency Act, was passed some 
time after the order of annulment, and the ques¬ 
tion was whether the vesting order was valid 
and operative. It was observed in that case as 
follows: 

‘ It is not correct to say that after the order of annul¬ 
ment the insolvency proceeding comes to an end ipso 
facto . . . Cases may arise in which the direction and 
orders of the Court may be necessary for the purpose of 
doing acts to complete the titles of the transferees etc., 
or for protecting their interests, and there is no reason 
to hold that the Court after the order of annulment 
ceases to have jurisdiction in the insolvent’s estate.” 

This decision was noticed in 14 Rang. 254 2 and 
was dissented from. The same question was 
considered again in 16 Pat. 754 8 where certain 
observations made by Mohammad Noor J. in 
an earlier stage of the case were considered and 
explained. Dealing with s. 50, Provincial Insol¬ 
vency Act, it has been observed by Wort J. as 
follows: 

“I think it is perfectly clear, and indeed, it is obvious, 
that S. 50 is one of those sections which govern the 
procedure of the Court during the course of the admi¬ 
nistration of the debtor’s assets in insolvency ... I 
would repeat that S. 50 is the procedure during the 
insolvency, and it seems to be quite clear, therefore, 
that when the insolvency has come to an end by annul¬ 
ment, the procedure provided by the Act in an insol¬ 
vency can no longer apply, and it is on that short 
ground that I decide this appeal.” 

Manohar Lall J. in a concurrent judgment had 
observed that S. 50, Provincial Insolvency Act, 
would come into operation only if the insol¬ 
vency proceedings were continuing in the real 
sense and not in a limited sense as in that case. 
It would appear, therefore, that their Lordships 
decided that case with reference to the terms of 
s. 50, Provincial Insolvency Act, and no final 
decision was given on the question if an ap¬ 
pointee under s. 37, Provincial Insolvency Act, 
could proceed to realise the assets of the debtor 
and distribute them amongst the creditors. It 
was further explained that the observations 
made by Mohammad Noor J. as to the continua¬ 
tion of the insolvency proceedings were to be 
read in the sense that such proceedings con¬ 
tinued for the purpose of s. 37 only. Manohar 
Lall J. expressed himself as follows on this 
point: 

‘‘I think what the learned Judges did in fact lay 
down was that notwithstanding the annulment of ad¬ 
judication the powers of the Court which are vested in 
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it under S. 37 will continue; that is to say, that the 
Receiver will proceed to realize the particular sum 
which was in question, and whether this particular sum 
can be distributed by the Receiver or not was not deci¬ 
ded by that order.” 

The question arose again in Misc. Appeal No. 70 
of 1940 (Circuit Court, Cuttack ) decided on 
14-2-1944. No decision was, however, given, 
though there is a reference to the conflicting 
rulings on the question. It is to be noted that 
the Madras view in 52 Mad. G48 5 was accepted 
in 60 Cal. 259. 9 

[5] As at present advised, I think that the 
Madras view correctly explains the position 
under s. 37, Provincial Insolvency Act: an order 
under s. 37 has not the effect of continuing the 
insolvency proceedings for all purposes, but the 
person appointed under S. 37 has such powers as 
are necessarily implied by the vesting order and 
as may be necessary to carry out the directions 
of the Court in connection with the realization 
and distribution of the debtor’s property in ac¬ 
cordance with the Insolvency Act. It is, how¬ 
ever, unnecessary to decide the wider question 
in this case, which, as I have stated above, is 
concerned with the question if an appointee 
under S. 37, Provincial Insolvency Act, can ask 
for possession of the property which is vested in 
him by an order under S. 37 of the Act. 

[G] It is clear to mo that the interest of the 
debtor in the properties in question had legally 
vested in the Receiver as appointed under S. 37, 
Provincial Insolvency Act, and the appointee 
was entitled to ask for possession of the same. 
The order of the learned District Judge giving 
him possession is correct in law. The result, 
therefore, is that the appeal fails and is dismis¬ 
sed with cost3. 

Sinha J.— I agree. 

N.S. Appeal dismissed . 
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Gaya Dutt Tiwari and others—Petitioners 
v. Gopi Mahto and others—Opposite Party. 

Civil Revn. No. 474 of 1946, Decided on 8-5-1946, 
from order of Small Cause Court Judge, Arrah, D/- 
19-6-1945. 

(a) Evidence Act (1872), S. 102 — Suit by land¬ 
lord for recovery of price of half produce of fruit 
trees planted on his land by tenant with his per¬ 
mission—Plaintiff must prove quantity of produce 
for years in suit. 

In a suit by landlord for recovery of the prico of half 
Bhfire in the fruit of the tree9 planted by the tenant 
with the permission of tho landlord on his land the 
onus is on the plaintiff to provo as to what is tho pro¬ 
duce for tho years in suit. The suit must bo dismissed 
if ho fails to do so: 25 A.I.R. 1938 Pat. 81 (F.B.), Foil. 

(b) Landlord and tenant-Gair mazrua-am lands 
— Rights in, of landlord — Presumption is that 


A. I. R. 

landlord is in same position as villagers_His 

actual rights depend on custom, circumstances 
and evidence led in each case. 

Where lands are recorded as gair mazrua-am (public- 
waste land) one may start with the presumption that 
the landlord is in no better position than the villagers 
with reference to them, but as to what his rights aro 
actually, must depend upon custom, the circumstances 
and the evidence led in each case. Where there is an 
entry in the record of rights with reference to the trees 
in the possession of a certain tenant aod that that 
tenant and the landlord share the trees half and half 
it must be taken to be recognized that although the 
particular tenant had planted the trees on gair-maz- 
rua-am lands the landlord was entitled to a half share 
in the fruits : 34 A.I.R. 1947 Pat. 116, Foil.) Case law 
discussed. [p ara gj 

Per Shearer J. — When a raigat plants a tree on 
waste land, so far as the rights of the landlord are 
concerned it makes no difference whether the laud on 
which the tree is planted has been recorded in the gair - 
viazruaam kliatian or in the gair mazrua malik 
Ichatian. Much depends on local custom. Ordinarily the 
landlord is entitled to a half share in the fruit. 

[Para 9] 

D. N. Ycrma and Angad Ojha — for Petitioners. 

Dasu Sinha — for Opposite Party. 

Cases referred :— 

1. (’38) 19 P. L. T. 4 : 25 A.I.R. 1933 Pat. 81 :17 Pat, 
120 : 173 I. C. 724 (F. B.), Partap Narain v. R&mas- 
ray Pershad. 

2. (’37) 24 A. I. R. 1937 Pat. G69 : 16 Pat. 484 : m 
I. C. 387, Amiruddin v. Sonelal Jha. 

3. (’23) 4 P. L. T. 223 : 10 A. I. R. 1923 Pat. 346 : 72 
I. C. 218, Ram Das Sah v. Damodar Prasad. 

4. (’37) 16 Pat. 3S9 : 24 A. I. R. 1937 Pat. 388 : 169 
I. C. 971, Muhammad Waliul Haq v. Ludput 
Upadhya. 

5. (’42) 197 I. C. 181 : 29 A. I. R. 1942 Pat. 2S6, Mt. 
Safia Bibi v. Sahdeo Singh. 

6. Reported in (’47) 34 A. I. R. 1947 Pat. 116: 25 Pat. 
257, Mt. Misran v. Kishunpasi. 

7. ('95) 22 Cal. 742, Nafar Chandra Pal v. Ramlal Pal, 

Imam J. — The petitioners sued the defen¬ 
dants opposite party for recovery of Rs. 85-12-6 
as prico of nmngo fruits. According to the peti¬ 
tioners they are 16 annas maliks of khewat 
No. l/l of village Inarpatpur in which plot 
nos. 65 and 66 lie. These plots are recorded as 
gair mazrua am land. According to the peti¬ 
tioner's, the defendants or their predecessors 
planted mango, jack fruit, mahua and other trees 
standing on these lands with their consent on 
the condition that they were to have a half 
sharo of the fruits thereof, that is to say, a half 
share of the fruits would belong to the landlords 
and the other half to the tenants. According to 
tho petitioners, 29 mango trees were planted on 
these plots with tbe consent of the landlords on 
such conditions. In previous years to the suit, 
the defendants had given tho price of tho fruits 
to the petitioners but in 1S49 and 1350 Fs. they 
did not divide the mangoes of tho trees in spits 
of tho demand of tho petitioners. Hence the suit 
According to the petitioners in 1349 Fs. the trees 
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yielded 2G,100 mangoes and in 1350 Fs. 30,000 


mangoes. 

[2] Defendant 1, Gopi Mahto denied that the 
petitioners were the 1G annas mnliks. He also 
denied that the trees were in plots G5 and 66. 
On the contrary, they are on his tenancy lands 
i. e. plots 70, 73 and 74. He also denied that the 
trees were planted with the consent and permis¬ 
sion of the landlords. He further contended in 
the alternative that plots 65 and 66 were gair 
mazrua rasta and that he had a right to plant 
trees on those lands without the consent of the 
landlords. Defendants 2 and 3 Bhadayi Mahto 
and Birit Mahto admitted that they had planted 
the trees on plots 65 and 6G years ago with the 
consent of the plaintiffs. They denied that 
defendant 1 had any concern with the trees in 
suit. Their case, however, was that in the year 
in suit, the trees did not bear any fruit. 

[3] The Small Cause Court Judge found that 
the petitioners were the 1G annas maliks of 
khewat no. l/l in village Inarpatpur. The 
learned Judge also found on a pleader commis¬ 
sioner’s report that only 27 trees stand on plot 
No. 65 and that the other two stand on the 
boundary of plot Nos. 65 and 14, plot No. 14 be¬ 
longing to the defendants. As to the amount of 
produce from these trees, he held that the 
petitioners had not proved how many mango 
fruits the trees in plot No. 65 bore in the years 
1349 and 1350. He discussed the oral evidence 
and the documentary evidence on behalf of the 
petitioners in this connection. He also held, 
after having considered the evidence in the case, 
that the plaintiffs had not proved that the defen¬ 
dants had planted the trees on Plot No. 65 with 
the permission of the landlords. On these findings, 
it is clear the learned Judge could have had no 
alternative but to-dismiss the petitioners’ suit. 
Assuming everything in favour of the petitioners, 
if they were unable to prove what was the 
amount of the produce of these trees, their suit 
must be dismissed. This was not a case of giving 
a decree on any admission made by the defen¬ 
dants as to the number of mango fruits which 
the trees may have borne during the years 1349 
and 1350. The onus was on the plaintiffs which 
according to the Court of fact they had not dis¬ 
charged. It was urged on behalf of the peti¬ 
tioners that even a decree for Re. 1 would satisfy 
the petitioners as they were contending for a 
principle, for even in the worst years, 27 trees 
must have at least produced Re. 1 worth of fruit. 
In view, however, of the decision of the Full 
Bench in 19 P. L. T 4, 1 the onus was on the 
plaintiffs to prove what was the produce for the 
years in suit and they having failed to do so, 
jmust suffer and their suit must be dismissed. 

[4] An important question of law was, how¬ 


ever, decided by the learned Small Cause Court 
Judge and were it not for the fact that his deci¬ 
sion may act as res judicata in future between 
the parties, it would have been quite unneces¬ 
sary to deal with it in this revisional application 
when one is satisfied that in any event the peti¬ 
tioners’ suit must be dismissed having regard to 
their failure to prove what was the produce 
from these trees in the years in suit. As I have 
already stated, Plot No. 65 is recorded as gair 
mazrua am and the learned Subordinate Judge 
relying upon a Division Bench decision of this 
Court in A. I. R. 1937 Pat. 669 2 held that the 
landlord had no control over such land and had 
no right to settle the same with others. This 
question as to what are the rights of the land¬ 
lord in land entered as gair mazrua am in the 
record of rights is a difficult one and has been 
the subject of several decisions in this Court. 
The point is of importance both as to the rights 
of the landlord as well as the rights of the 
tenants in such land. In 4 P. L. T. 223 3 Ross J. 
held that the right of a tenant to keep khalians , 
to play Ramltlas , to put up marriage proces¬ 
sions, or to tie cattle during rainy season on the 
gair mazrua am lands of the village is not in 
the nature of an easement, but rather a customary 
right' which has been recognised in India, there 
being no unreasonableness or uncertainty about 
its elements. The tenants, however, can claim 
only a declaration of their rights and not re¬ 
covery of possession as the landlord has the 
right of developing and settling the gair mazrua 
am lands, so long as he does not interfere with 
the rights which the tenants have acquired. In 
16 Pat. 389, 4 a Division Bench of this Court, 
James J., observed : 

“The entry in the record of rights cannot be read as 
warranting any presumption that the zamindar more 
than any other person has a right of control over these 
lands. There are two terms of khatian for non-agricul- 
tural land or waste land. In one (gair-mazrua-malik), 
is entered land, waste or uncultivated or utilised for 
building or non-agricultural purposes, which is under 
the control of the zamindar. In the other (gair mazrua 
am or public waste), is land of that kind not under the 
control of the zamindari, and the only presumption in 
that connection which can properly be drawn from the 
entry in the record of rights is that this pool is not 
under the control of the zamindar.” 

In 16 Pat. 484, 2 a decision of a Division Bench 
of this Court, Madan J. noticed the decision of 
Ross J. in 4 P. L. T. 223 3 and referred to the 
observations of James J. just quoted, and he 
held that it followed that Wahidunnissa had no 
right to settle the land which was the subject- 
matter of the present case and that the plaintiffs 
acquired no tenancy right by virtue of such 
settlement, which was repudiated by defendants 
first party, the successors in interest of Wahid¬ 
unnissa. In the case in 197 I. C. 181 , 6 a decision 
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of a Division Bench of this Court, it was held, 
following the decision in 16 Pat. 389* and A. I. R. 
1937 rat. G69 2 that in gair mazrua lands the pro¬ 
prietor has lost control and that he would appear 
to be in no better position than other villagers 
and to entitle him to maintain a suit for 
damages and for a declaration that the villagers 
were not entitled to take fish he would have to 
show that he had an exclusive right to the 
fishery. 

£5] In addition to these reported cases, refer¬ 
ence was made to several unreported cases. In 
Civil Revn. No. 696 of 1941 decided on 15th April 
1942, Manohar Lall J. did not discuss the ques¬ 
tion, but generally followed the decision in 16 
Pat. 389. 4 In Civil Revn. No. 539 of 1944 decided 
on 29th August 1945, Meredith J. did not deal 
with the point in detail, but an observation of 
his may at first sight appear to be unfavourable 
to the landlords. He observed : 

“Prima facie the trees being on gair mazrua am 
land one would expect the rights to lie with the villagers 
as a whole, but then there is the entry in the remarks 
column.” 

In civil Revn. No. 957 of 1944 6 decided on 29th 
January 1946, Agarwala and Shearer JJ., dealt 
with this point. Agarwala J. after having re¬ 
ferred to the various decisions of this Court 
particularly the observations of James J. in 16 
rat. 389* held as follows : 

‘‘The right of a zamindar with respect to waste land 
within his zamindury is limited only by the statutory, 
contractual and customary rights of other persons. In 
villages where the inhabitants have no established 
rights to trees standing on gair mazrua am land they 
belong to tho zamindar and he is entitled to deal with 
them in such manner as ho chooses so long as he does 
not interfere with the customary rights of the villages.” 

But, in view of the decision in 16 Pat. 3S9, 4 and 
A. I. R. 1937 Pat. 669 3 it is necessary to examine 
the matter a little further. Agarwala J. in civil 
Rovision No. 957° was of tho opinion that the 
observations of James J. in 16 pat. 389* havo 
been misunderstood. He was of the opinion that 
those observations must bo taken in connexion 
with the facts of the case. 

[6] In 16 Pat. 389'* there were certain kunds at 
Rajgir within tho ambit of tho zamindari of the 
Nawabs of Hussainabad. Tho suit was brought 
by five Mahometans for a declaration that they 
had a right to bathe in the waters of the kund 
whenever they pleased. James J. dealt fully 
with the entry in tho record of rights concerning 
these kunds and the rubkari of 1840 by means 
of which the estate in question was granted in 
life mukarrari to one Muhammad Yahis Khan. 
The rubkari described the sacred places of the 
Hindus and how far they were sources of profit 
to tho zamindar and it was stated therein that 
tho Brahman families who are tho custodians of 
tho kund have the right to receive offerings, and 


that these rights are ancestral so that persons I 
who are not members of the families are ex- I 
eluded from the privilege. James J. could not 1 
find any indication in the document that by the l 
settlement with the Nawabs of Hussainabad any 1 
right was conveyed to the zamindar to interfere A 
with the kunds , which are places of worship for | 
Hindus, and he thought that taking the rubkari 
as a whole, the learned District Judge was enti¬ 
tled to come to the conclusion that the per¬ 
manent settlement with the zamindar conveyed 
to him no right of interference with the kund. 
He was, therefore, of the opinion that the entry 
in the record of rights could not be read a3 I 
warranting any presumption that the zamindar 
more than any other person has a right of con¬ 
trol over these lands. He then went on to make 
the observation that there are two terms of 
khatian for non-agricultural land or waste land. 
After having described gairmazma malik land 
as under the control of the zamindar, he held 
that gairmazma am land was not under the 
control of the zamindar. James J. was dealing 
essentially as to whether the plaintiffs had a 
rignt to bathe in these kunds. He showed clearly 
that those kunds were in the custody of Brahman 
families who had the right to receive offerings, 
and that these rights are ancestral and that 
persons who are not members of the family were 
excluded from the privilege. He then went on to 
make the general observation that gairmazrua 
am lands are not under the zamindar and that 
tho only presumption which could properly be 
drawn from the entry in the record of rights 
was that the kund was not under the control of 
the zamindars. I do not think that James J. by 
theso observations, which must, of course, be 
read in connexion with the facts of the parti¬ 
cular case ever intended to lay down as a 
general proposition that in lands recorded as 
gairmazma the landlord in all circumstances 
lost all rights. 

[7] In 16 pat. 4S4 2 the entry in tho record of 
rights showed that some gairmazma am land 
was in the possession of Mahomedans for use 
as a graveyard. This entry, in my opinion, in¬ 
dicated that the Mahomedans had an established 
right to have their graveyards on such land. To 
that extent, at any rate, the landlord lost con¬ 
trol over such land, i.e., that the landlord had 
not exclusive control over such land, there being 
an established right in certain villagers to have 
their graveyard on such land. The learned 
Judge did not decide that in all circumstances 
the landlord had no right of any kind in such 
land. Similarly, in 197 I. C. 1S1, 5 the plaintiffs 
prayed for a declaration that the defendants 
had no right to catch and carry away fish from 
the said ditch and it was held that to entitle 
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the plaintiff to maintain such a suit, it was 
necessary for him to show that he had the ex¬ 
clusive right to the fishery. Harries C. J. was not 
deciding as to what the rights were in a landlord 
with respect to lands recorded as gairmazrua 
am. The expression that “the zamindar lost 
control over such lands” must be understood 
with reference to the facts of the case. There 
could be no doubt on the facts in 197 I. C. 181° 
that in the pond on gairmazrua land all the 
villagers had the right to take fish and to that 
extent the landlord had lost control over it and 
it is impossible for him to maintain a suit for a 
declaration that the villagers had no right to 
take away the fish as the plaintiff could not 
show in the circumstances that he had the 
exclusive right to the fish. Both in the cases in 
16 Pat. 389 4 and 197 I. C. 18l 6 this Court was of 
opinion that the landlord was in no better posi¬ 
tion than other villagers. In my opinion, these 
three decisions do not deprive the landlord of 
such rights as he may possess in gairmazrua 
am lands generally. 

[8] I think that where lands are recorded a3 
gairmazrua am, one may start with the pre¬ 
sumption that the landlord is in no better posi¬ 
tion than the villagers with reference to them, 
but as to what his rights are actually, must 
depend upon custom, the circumstances and the 
evidence led in each case. In the present case, 
there is an entry in the record of rights with 
reference to the trees in the possession of a 
certain tenant and that that tenant and the land¬ 
lord share the trees half and half. Having regard 
to the decision of the Division Bench of this 
Court in civil Revision No. 957 of 1944, 6 decided on 
29-1-1946, I must conclude that by this it was 
recognised that although the particular tenant 
had planted the trees on gairmazrua am lands, 
the landlord was entitled to a half share in the 
fruits. This is not a case where the landlord is 
dealing with gairmazrua am land to the detri¬ 
ment of the established rights of the villagers 
generally in such lands. On the contrary, if the 
entry in the record qf rights has any meaning it 
is this that although plot No 65 is gairmazrua 
am land the trees were in possession of a certain 
tenant and that the landlord had a half share 
in the fruits thereof. To this extent, I am of 
opinion, that the decision of the learned Small 
Cause Court Judge was wrong; but I would 
dismiss the application on the ground that the 
plaintiffs had not proved what was the actual 
produce of the fruits of the trees in question 
during the years in suit. The application must 
be dismissed, but in the circumstances without 
costs. 

[9] Shearer J.—I agree. Until s. 23 a was in¬ 
serted in the Bihar Tenancy Act the general 


rule was that, when an occupancy raiyat planted 
a tree od his holding, the tree belonged not to 
him but to the landlord. The landlord was not, 
however, at liberty to enter on the holding and 
cut the tree down. Unless and until the raiyat 
chose to cut it down or it fell in the ordinary 
course of nature the raiyat was entitled to make 
such use of the tree as he could and, more parti¬ 
cularly, to appropriate any fruit it bore: vide 
22 Cal. 742. 7 The ground, presumably, on which 
the tree was regarded as belonging to the land¬ 
lord was that the landlord is the proprietor of 
the soil and a tree is something which attaches 
itself to the soil and becomes part and parcel of 
the soil itself. When a raiyat plants a tree on 
waste land, it seems to me largely immaterial 
whether the waste land on which the tree is 
planted has been recorded in the gairmazrua am 
khatian or in the gairmazrua malik khatian . 
It is, no doubt, conceivable that the action of a 
raiyat in planting a tree on gairmazrua am 
land might infringe the rights of the village 
community in the land and in such a case he 
could no doubt be compelled to remove it. So 
far, however, as the rights of the landlord are 
concerned, it, seems to me to make no difference 
whether the land on which the tree stands is 
waste land of the one category or of the other 
category. The maxim quicquid plantatur in 
solo solo cessit may not, perhaps, apply as fully 
in this country as it does in England. Much 
depends on local custom, and there may con¬ 
ceivably be a local custom under which a raiyat 
is entitled to plant trees on waste land and 
appropriate the fruit, and possibly also the wood 
when the tree is cut down or falls. The onus is, 
however, I think, very heavily on the raiyat to 
show the existence of such a custom. Ordinarily, 
and on general principle, the tree it seems to 
me, belongs to the landlord when it is cut down 
or falls. Ordinarily also, I am inclined to think, 
the landlord is entitled to a half share in the 
fruit. The entry in the record of rights in 
this particular case relates, in my opinion, to 
the fruit and not to the timber. My impression 
is that the settlement authorities only made 
entries regarding the timber when the general 
rule did not apply, and the timber, instead of 
belonging to the landlord, belonged to the raiyat 
or to the raiyat and the landlord jointly. 

D.H. Revision dismissed . 

A. I. R. (34) 1947 Patna 245 [C. N. 87.] 

Ray J. 
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Criminal P. C. (1898), S. 145 (4) — Scope of 
section — Magistrate in exercise of jurisdiction 
under section cannot re-agitate dispute settled by 
civil Court—Proceedings taken by Magistrate under 
sub-s. (4) within two months of decision of civil 
Court are highly improper and illegal. 

Section 145 has a very limited scope being a remedial 
measure designed to avert immediate breach of peace 
over disputes relating to possession of immoveable pro¬ 
perty. The ambit of the section is hedged in by certain 
conditions and the final order passed therein is always 
subordinated and subjected to a decision of a competent 
civil Court if and when pronounced at the instance of 
the vanquished party. One of the key conditions pre¬ 
requisite to the exercise of the jurisdiction under the 
section is that there must be a dispute concerning land 
likely to cause a breach of peace. The second important 
condition is that any possession acquired by forcible 
and wrongful dispossession within two months next 
before the date of the Magistrate's order directing a 
proceeding is not to be considered as possession within 
the meaning of the section. The final order that the 
Magistrate is entitled to pass shall be to the effect that 
he should declare a party to be entitled to possession 
of the lands in dispute until evicted therefrom in due 
course of law and forbid disturbance of possession until 
such eviction. A Magistrate in exercise of the jurisdic¬ 
tion under the section cannot reagitate a dispute that 
has been settled by a competent Court and give a 
declaration in favour of a party whose claim to title 
and subsisting possession has already been negatived in 
a very recent contested litigation. To allow this would 
amount to permitting a criminal Court to fly in the 
face of the decision of a competent civil Court being 
the only Court competent to adjudicate with finality the 
disputes as to title and possession as between the parties 
having conflicting claims thereto. The scope and pur¬ 
view of S.T45 does not allow such free and untrammelled 
interference by oriminal Courts with the final decision 
of the civil Court. This may not apply to cases whore 
the civil Court decision is old enough making room for 
possibilities of subsequent disturbances of the state of 
things found and pronounced to have been once existing. 
But any question of subsequent disturbance of posses¬ 
sion within two months of the decision of the civil 
Court does not attract the applicability of S. 145 excopt 
upon a complaint of the decree-holder himself for the 
purpose of being restored to possession within the 
meaning of the proviso to sub-s. (4) of S. 145 read with 
the latter part of sub-s. (6) of that section. In tho 
absence of such a complaint, proceedings taken by the 
Magistrate undor sub-s.(4l within two months of tho de¬ 
cision of the civil Court are highly improper and illegal. 
Case law reviewed and relied upon. [Paras 4, 10] 

Cr. P. C. (’46-Com.)—S. 145 Note 11. 

B. N. Bai and Tribeni Prasad Sinha _ 

. _ __ . _ for Petitioner. 

m. i'asm Yunus and Mazhcr Hussain _ 

~ , for Opposite Party. 

Cases referred : — 

\ i! 3 ®)® 4 Cr - L - 259 : 19 A. I. E. 1932 Pat. 185 : 

: ^ P * k- T. 178, Rajnandan Missir v. 
Chhedi Thakur. 

2 ; (* 16 ) ] \ P- 'J- 33G : 3 A. I. R. 1916 Pat. 292 : 35 

^/'oofrVni^' Parmcshwar Singh v. Kailaspati. 

3 ; (29 )f Cal. 290 : 15 A. I. R. 1928 Cal. 610 : 113 

a itiX o/iV* ^ ni Kumar Diis v - Mamtazaddin. 

\ ldU Pftt * 565 : 152 L 0. 591, 
Mahabir Singh v. Emperor. 

5 TT8„ 2 ! 3 ni 1 m Vi 11 ' ? at - 76 : 71 r - 0. 999, Pratap 
Udai Nath Sahi v. Sundorbans Koer. v 

%nfh 2 qV' R ; r 38 Pat ' 105 : 173 1C ' 75G ' B,lhali 

bingh v. Safayat Gop. 


7. (’39) 19 P. L. T. 632 : 26 A. I. R. 1939 Pat. 151 : 

180 I. C. 322, Rajendra Narain v. Chintamoni Maha- I 
patra. I 

8. (’39) 26 A.I.R. 1939 Rang. 388 : 1940 Rang. L. R. I 
157 : 185 I. C. 919, Maung Kan v. Maung Po Tok. 1 

Order. — The petitioner, Jang Bahadur I 
Singh, baa moved this Court for quashing a pro. I 
ceeding under S. 145 (4), Criminal P. C., in respect - 
of certain lands started by Mr. A. J. Khan, 
Subdivisional Magistrate, Dinapur. The disputed 
lands have been specifically described in the 
petition to this Court in a schedule attached to 
para. 1 , the total area whereof is 38 bighas=23.72 
acres. All these lands excepting the lands con¬ 
sisting in Plot No. 5740 with an area of .44 acre 
and plot No. 5242 with an area of .72 acre, the 
total being 1.16 acre3 were the subject-matter of 
certain litigations in a revenue Court. At one 
stage of that litigation an order for delivery of 
possession in favour of the plaintiffs’ predecessors- 
in-interest was passed in 1940 and in the words 
of the Subordinate Judge, who disposed of a 
title suit a3 between the parties in respect of 
these lands in dispute the defendants conceded 
in their depositions that Mt. Maran Kuar, plain¬ 
tiffs’ predecessor-in-interest, secured actual deli¬ 
very of possession and that the objections of the 
ijaradars and of the alleged settlement-holders 
were overruled. 

[2] There having been a further proceeding 
for re-delivery of possession to the defendants 
in the revenue Courts, the present petitioner, 
Jang Bahadur, filed a title suit for declaration 
of title, for a further declaration that the pro¬ 
ceedings in the revenue Courts in so far as they 
affected the plaintiffs' title and possession were 
void and for confirmation of possession, or, in 
the alternative for recovery of possession. The 
plaintiffs succeeded in the suit. The Subordinate 
Judge who tried the suit declared their title, the 
void character of the impugned revenue Courts* 
proceedings and except in respect of riot nos. 5740 
and 5242 held that the order for re-delivery of 
possession in favour of defendant 1 of their suit 
was perfectly illegal, aud that everything was 
done surreptitiously, and «that there was the 
positive evidence of the witnesses examined on 
behalf of the plaintiffs that the plaintiffs have 
been continuing in possession thereof. "With 
regard to plot Nos. 5740 and 5242, he found as 
follows: 

“When these plots do not appear to have been sold, 
there can bo no diffioulty in the way of the plaintiffs in 
tho recovery of possession of these plots." 

Those two plots are referred to in the Subordi¬ 
nate Judge’s judgment as having been described 
in sch. D. The ordering portion of the judgment 
of the learned Subordinate Judge iu the title suit 
is quoted heroinbelow for facility of reference: 

In the result, the suit is deoreed on contest with 
costs. Pleader's fee at 10 per cent. The title of the 
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{plaintiffs over lands covered by Sehs.B and C (l)toC(4) 
h hereby declared and their possession over the same is 
confirmed. The orders passed by the learned Commis¬ 
sioner and the Hon’ble Board of Revenue against the 
decision of the Bakasbt Restoration Officer, are declared 
to be illegal, ultra vires and without jurisdiction and 
similarly the order passed by the learned S. D. 0. 
granting delivery of possession to defendant 1 and all 
subsequent orders of the higher revenue authorities in 
connection thereto, are also declared to be absolutely 
ultra vires and without jurisdiction.” 

The decree of the Subordinate Judge in terms 
aforesaid was passed on 26-1-1946. The learned 
Subdivisional Magistrate’s order directing a pro¬ 
ceeding under s 145, Criminal P.C., to be drawn 
in respect of the lands in dispute was passed on 
20-3-1946, that is to say, within less than two 
months of the civil Court decree. It may be 
mentioned here, however, that the decree of the 
civil Court is under appeal to this Court. There 
is no controversy that the members of the oppo¬ 
site party are bound, subject to the result of the 
pending appeal, by the above decree, inasmuch 
as opposite party 1, 6, 9 and 10 were party 
defendants to the suit and are parties to the 
appeal and the other opposite party 2, 3, 4, 5, 7 
and 8 are servants and creatures of the opposite 
party. 

[3] The contention advanced on behalf of the 
petitioner is that inasmuch as the dispute between 
the parties in relation to the disputed lands has 
been decided in his favour and the decision de¬ 
clares and confirms his subsisting possession 
thereto so recently as 26th January last, the pro¬ 
ceeding under S. 145 for investigation into the 
present possession of the identical parties over 
the self-same lands is unwarranted by law and 
that it is especially so as there is no allegation 
of any disturbance of possession subsequent to a 
decree. It must be made clear at this stage that 
this contention does not apply to plot Nos. 5740 
and 5240 relating to which the learned Subordi¬ 
nate Judge declares possession to be with the 
defendants and holds that the plaintiffs will be 
entitled to relief of recovery of possession. The 
order of the Magistrate drawing up a proceed¬ 
ing in so far as it relates to these two plots will 
be proceeded with and will not be affected by 
what I am going to say hereinbelow. 

[4] In my judgment, there is no answer to the 
contention advanced on behalf of the petitioner. 
Section 145, Criminal P. C., has avowedly a 
very limited scope ‘being remedial’ measure 
designed to avert immediate breach of peace 
over disputes relating to possession of immov¬ 
able properties. The ambit of the section is 
hedged in by certain conditions and the final 
order passed therein is always subordinated and 
subjected to a decision of a competent civil 
Court if and when pronounced at the instance 
of the vanquished party. One of the key condi¬ 


tions pre-requisite to exercise of the jurisdiction 
under the section is that there must be a dispute 
concerning land likely to cause a breach of 
peace. The second important condition is that 
any possession acquired by forcible and wrong¬ 
ful dispossession within two months next before 
the date of the Magistrate’s order directing a 
proceeding is not to be considered as possession 
within the meaning of the section. The final 
order that the Magistrate is entitled to pass shall 
be to the effect that he should declare a party 
to be entitled to possession of the lands in dis¬ 
pute until evicted therefrom in due course of law 
and forbid disturbance of possession until such 
eviction. It is difficult to apprehend how can a 
Magistrate in exercise of his jurisdiction under 
this section reagitate a dispute that has been 
settled by a competent Court and give a decla¬ 
ration in favour of a party whose claim to title 
and subsisting possession has already been nega¬ 
tived in a very recent contested litigation. To 
allow this should amount to permitting a cri¬ 
minal Court to fly in the face of the decision of 
a competent civil Court being the only Court 
competent to adjudicate with finality the dis¬ 
putes as to title and possession as between the 
parties having conflicting claims thereto. If this 
is permitted to be done, there will be no end to 
it. What I mean to emphasise is that every 
time that the civil Court comes to a final deci¬ 
sion, it will be at the option of the Magistrate to 
unsettle the settled fact at the instance of the 
vanquished party and declare possession contrary 
to the civil Court decision thereby compelling 
the parties to come to civil Court over and over 
again. It has also to be remembered that the 
finality of the civil Court decision may prove 
under certain circumstance a stumbling block in 
the way of the party who has once secured all 
the reliefs as to title and possession to which he 
is entitled in the civil Court. There may.be an 
answer to this that the order of the Magistrate 
under S. 145 will itself form a fresh cause of 
action. This may be so, but the question is once 
the civil Court settles the question, would it be 
complying with the spirit of the law to hold 
that the criminal Court i3 at liberty to set the 
decision at naught and to hold the party whose 
possession has been confirmed by the civil Court 
to be a wrong-doer in exercising any act of pos¬ 
session in accordance with the decision of the 
civil Court. I have no hesitation in overruling a 
contention that the scope and purview of S. 145 
does allow such free and untrammelled inter¬ 
ference by criminal Courts with the final deci¬ 
sion of the civil Court. These observations may 
not apply and are not herein intended to apply 
to cases where the civil Court decision is oldi 
enough making room for possibilities of subseJ 
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quenfc disturbance of the state of things found 
and pronounced to have been once existing. In 
this case particularly as the proceeding is within 
two months of the civil Court decision, any 
question of subsequent disturbance of the peti¬ 
tioner’s possession by the opposite party does not 
attract the applicability of S. 145 except upon 
complaint of the decree-holder himself for the 
purpose of being restored to possession w'itbin 
the meaning of the proviso to sub-s. (4) of S. 145 
read with the latter part of sub-s. (G) of the 
section. 

[5] The matter which appears so simple and 
clear to me appears to have been obscured by 
certain decisions upholding an apparently con¬ 
trary view. One of such cases is the case in 34 
Cr. L. J 259 1 and the cases relied upon therein. 
In order to understand and reconcile the 
apparently conflicting decisions on the point, it 
will be necessary to go back for a while to the 
history of the legislation conferring a power of 
interference upon the High Court with magis¬ 
terial orders under S. 145 and similar other sec¬ 
tions of the Criminal Procedure Code. Until 
S. 435, Criminal P. C., w 7 as amended by S.116, 
Criminal P.C. Amendment Act, 18 [xviii] of 1923 
by deleting sub-s. (3) from the section and by 
adding an explanation to sub-s. (l) the power of 
interference of a High Court chartered or non- 
chartered in such matters rested on the provisions 
of s. 107, Government of India Act. By sub-s. (3), 
the revisional power of this Court over a Magis¬ 
trate’s order under ss. 143 , 144 and 145 etc., 
Criminal P. C., was excluded. The power of 
superintendence under S. 107, therefore, was the 
only power that could be invoked against such 
an order. In defining the ambits of that power 
Courts have differed to the extent that some are 
in favour and some against in interfering with 
the Magistrate’s order under S. 145 passed on a 
finding of his own contrary to that of the civil 
Court in respect of a dispute as to possession of 
lands. The seeming differences, therefore, must 
be taken to have disappeared after the amend¬ 
ment by deletion of sub-s. (3) and addition of an 
explanation to the section whereby the correct¬ 
ness, illegality or propriety of any finding or 
order recorded or passed and even the regula¬ 
rity of any proceedings of inferior Courts are 
brought within the High Court’s power of revi¬ 
sion. Therefore, the fine question whether the 
Magistrate has or has not the jurisdiction to 
come to his own finding as to whether a dispute 
exists or not, as to whether a civil Court’s deci¬ 
sion with regard to possession is or is not correct 
do not como into the picture in exercise of this 
Court s revisional jurisdiction. Rowland J. who 
decided the case reported in 34 Cr. L. J. 259 1 con- 
sideied that the only question that would enablo 


this Court to revise an order under s. 145 must- 
be a question oPjurisdiction as distinguished from 
a question of propriety, regularity, legality or 
correctness. In declining to follow a precedent 
of this Court cited before his Lordship in sup¬ 
port of the proposition that a criminal Court in 
dealing with a matter under S. 145, Criminal P. C., 
must give effect to a decision, rather a recent 
decision of the civil Court, based his reasoning on 
two Full Bench decisions, one of this Court and 
another of the Calcutta High Court. The Full 
Bench decision of this Court is the case in 1 p. L. J. 
330. 2 The greatest of the issues involved in this 
decision w T as whether in exercise of the power 
under s. 107, Government of India Act, the High 
Court could interfere w T ith an order of an in¬ 
ferior Court under S. 145, Criminal P. C., merely 
on the ground that there has been an erroneous 
decision on a question of law or fact. To illus¬ 
trate myself it will be profitable to quote a 
passage from the leading judgment of Chamier 
C. J. His Lordship observes: 

“The policy of the Indian Legislature in this matter 
is shewn by the provision in S. 435, Criminal P. C.> 
189S, which prevents the High Court as Courts of Revi¬ 
sion under Chap. 32 of the Code from sending for the 
record of proceedings under Chap. 12. The result is 
that High Courts in India which have no statutory 
power of superintendence cannot send for the record of 
proceeding? which were in substance and in fact proceed¬ 
ings under Chap. 12 of the Code and were conducted by 
a Magistrate who had jurisdiction.’' 

In considering the question of jurisdictional 
efficacy of a magisterial order under S. 145, his 
Lordship observes: 

“It is not always incumbent upon the Magistrate to 
give effect to a recent decision or proceeding of a Civil 
or Criminal Court. No hard and fast rule can be laid 
down on this matter.” 

No doubt Rowland J. at a pre-amendment time 
of s. 145, Criminal P. C., was, if I may say so 
with great respect, correct in feeling himself 
bound by the observation of the Chief Justice. 
How far the question before the Full Bench wa 3 
a question of the High Court’s power of inter¬ 
ference will appear from the following passage 
from the judgment of Roe J. at pp. 350 and 351 
of the report. The learned Judge observes: 

“I am satisfied upon this investigation that the power 
of superintendence is not a legal fiction whereby a High 
Court Judgo is vested with omnipotence. It is a term 
having a legal force and signification. It is the power 
by which English Courts interfere by Prohibition and 
Mandamus. It is confined to cases in which the Court 
has acted without jurisdiction, or in excess of jurisdic¬ 
tion, or has refused to exercise a jurisdiction, vested in 
it by law. The High Court will not interfere merely be¬ 
cause thero has been an irregularity in the proceedings. 
It will interfere if the irregularity has beeu so serious 
that one of the parties has suffered prejudice. By preju¬ 
dice is meant disability to lay before the Court that 
party’s version of the facts of the case and the law to 
he applied. It will not interfere with any decision 
arrived at after a fair trial however erroneous in law or 
fact that decision may appear to be. 
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The only question foe decision in the case before us 
is : Had the Magistrate jurisdiction to make an order 
] under Chap. 12 ? There is no question of any irregula- 
r rity in the form of his proceedings.” 

1 But much light can be thrown upon the subject 
under discussion by reference to the following 
! passage quoted from the judgment of Sharfud- 

, din J. at p. 342 of the report. The learned Judge 

says: 

“A civil Court decree in favour of a party will become 
infructuous if the Magistrate interferes with it but the 
Magistrate is not bound to maintain it blindly. If after 
the passing of the decree, the Magistrate finds on evi¬ 
dence that the party’s possession has been disturbed or 
that the possession has changed hands he has jurisdic¬ 
tion but this will be a matter of fact which the Magis¬ 
trate has to decide. If he comes to a finding, which 
would be a finding of fact, that such possession has been 
disturbed since the decree was passed he has jurisdiction 
in a proceeding under S. 145 to pass orders irrespective 
of the civil Court decree. In the case of a civil Court de¬ 
cree of very recent date where there is no evidence to 
shew disturbance or change of possession since the decree, 
the Magistrate is bound to respect the civil Court decree 
and if he does not do so he acts without jurisdiction.” 

If I may say with great respect, the principle as 
enunciated by Sharfuddin J. agrees with good 
sense. This principle has been followed in se¬ 
veral other decisions of this Court, which will be 
noticed presently, both in single and Divisional 
Court—decisions which were passed mostly after 
the amendment of S. 435, Criminal P. C. 

[6] Another Full Bench decision of the Calcutta 
High Court—56Cal. 290 3 —has been cited to me in 
support of the proposition contrary to the view 
' expressed by me above, but on close examina¬ 
tion, I find that the decision does not go far in 
support of the contrary proposition. In that case 
it was held unanimously that there being no 
final adjudication of the rights of the minor, 
delivery of possession in execution of the decree 
was ineffectual so far as the minor was con¬ 
cerned. It is remarkable that the minor was 
one of the members of the second party claiming 
possession as against the decree-holders first 
party in the proceeding. Secondly, the decision 
of Mukerji J. in this Full Bench case has been 
correctly summarised in the headnote which is 
quoted herein below: 

“The words ‘actual possession’ in sub-s. (1) of S. 145, 
Criminal P. C., mean actual physical possession, even 
though wrongful, e.g., that of a receDt trespasser in 
actual possession at the time of the proceedings under 
S. 145, but where dispute as to possession has been 
determined by a civil Court, there is no longer a ‘dis¬ 
pute’ of which a criminal Court need take any notice 
under that section. 

The words ‘dispute concerning land, etc.’ are to be 
understood not quite literally, but as a dispute relating 
to actual possession. For a dispute as to actual posses¬ 
sion to be effectively determined, it is not enough that 
there has been a decree determining the rights of the 
parties, unless it is a decree by which a suit for declara¬ 
tion of right and recovery or confirmation of possession 
has been dismissed, thus putting an end to the plain¬ 
tiff’s rights and claim for possession for ever and beyond 


all controversy. In cases of decrees which merely deter¬ 
mine the rights of parties, even if they decide that one 
party is entitled to possession as against tbe other, the 
dispute as to possession still remains, and it is only by 
delivery of possession in execution of such a decree and 
in favour of one party as against another that tbe dis¬ 
pute can be said to be determined beyond any contro¬ 
versy. Such possession, however, must be actual or kbas 
possession and not merely symbolical possession, be¬ 
cause it is actual possession and not a right to posses¬ 
sion that S. 145 is concerned with. If all these requisites 
are present, there is no dispute in the eye of law, 
though in point of fact there may be one.” 

The turning point of the decision in that case 
will appear from the following passage of the 
judgment of Mukherji J., at p. 364. The passage 
reads: 

“It is apparent that the civil Court has not yet fully 
and finally adjudicated upon the rights of Afajuddin. 
It is also clear that the delivery of possession in exe¬ 
cution of the decree in favour of the petitioner is of no 
avail as against Afajuddin, and in the absence of any 
adjudication as regards Afajuddin’s share it was of very 
little use as an effective decision of the dispute as 
regards actual possession.” 

[7] In A.I.R. 1934 Pat. 5G5 4 at p. 569 Mohammad 
Noor J. observed: 

“It is wrong to think that there are two kinds of 
delivery of possession: one actual and the other symbo¬ 
lical independent of the nature of possession of tbe 
judgment-debtor. Even if the delivery of possession 
was symbolical its effect against the judgment-debtor 
was the same : vide A. I. R. 1923 Pat. 76. 5 I am, 
therefore, clearly of opinion that by the delivery of 
possession by the peon Barho Babu got actual possession 
of the property with title, a possession which it is the 
duty of the criminal Court to respect, maintain and 
preserve. It is the duty of the criminal Court to give 
all the help provided by law to tbe man who has been 
put in possession of a property by the civil Court, and 
the action taken by the learned Sub-divisional Magis¬ 
trate of Nawadah {was perfectly correct. The learned 
Sessions Judge has remarked that the Sub-divisional 
Officer ought to have started a proceeding under S. 145, 
Criminal P. C. This is exactly what he ought not to 
have done, and he was perfectly right in not adopting 
that course. The first proceeding in his Court was 
started a day or two after the delivery of possession by 
the civil Court. It would have been illegal for him to 
start a proceeding under S. 145, to try and decide the 
question of possession between the auction-purchaser, 
who was given possession of the property by the civil 
Court a few days before, and the judgment-debtor who 
was ousted from it. It was his duty to recognise the 
delivery of possession given by the civil Court, give 
effect to it and forbid any interference with such pos¬ 
session by the judgment-debtor, as in fact he did.” 

[8] In the case in A. I. R. 1938 Pat. 105 6 at 
p. 106, Manohar Lall J., (as he then was) after 
having referred to the decision of Rowland J., 
hereinbefore adverted to, observed: 

‘‘The learned Magistrate ought to have kept in view 
the oft-repeated observation of this Court that it is the 
bounden duty of a criminal Court to obey the orders of 
the civil Court and to respect the dakhaldehani given 
by the civil Courts. It is open no doubt to the Magis¬ 
trates to take notice of events subsequent to the dakhal- 
debani and it is also true, as pointed out by my brother 
Rowland in 13 P. L. T. 178 1 that a Magistrate does 
not exceed his jurisdiction if he draws up proceedings 
under S. 145, Criminal P. C., even though a recent 
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writ of delivery of possession in execution of tbe civil 
Court decree is produced by the opposite party but in 
such cases it may be a decision so grossly erroneous 
that this Court would have no option but to interfere in 
revision.” 

To the same effect is the view expressed in the 
decision, 19 P. L. T. 632. 7 

[9] A decision of the Rangoon High Court in 
A. I. R. 1939 Rang. 38S 8 also agrees with the view 
which I take in this case. The headnote is a 
correct summary of the proposition laid down 

Ly the Court. The headnote reads as follows: 

"If in execution of a decree against the judgment- 
debtor an order for delivery of possession of judgment- 
debtor’s property to the decree-holder is made by the 
Court and effect is given to that order by an officer of 
Court executing the delivery warrant and since then 
the decree-holder is in possession both in fact and law 
of the land in question but the judgment-debtor within 
two months from the execution of such warrant 
attempts a forcible entry upon the land, whereupon the 
decree-holder tiles a petition in a criminal Court under 
iS. 145, the Magistrate cannot go behind the decision of 
the civil Court and cannot ignore the decree. It is 
immaterial whether the possession is actual or merely 
symbolical and in the inquiry under S. 145 there is only 
one conclusion possible for the Magistrate to arrive at 
with reference to the land and it is that it was in pos¬ 
session of the decree-holder on the date of the order 
passed under sub-s. (1) of S. 145. Even assuming that 
the decree-holder had been forcibly dispossessed at any 
time after the execution of the delivery warrant, Pro¬ 
viso 1 to sub-s. (4) of S. 145 will operate in favour of the 
decree-holder. If, therefore, in such circumstances the 
Magistrate passes an order under S. 146 (1) by which 
he refers the parties back to civil Court for the deter¬ 
mination of their rights, such an order is highly im¬ 
proper and opposed to all principles of justice." 

[10] In my judgment, therefore, the proceed¬ 
ing under s. 145 drawn up by the Sub divisional 
Magistrate except with regard to plots 5740 and 
5242 is highly improper and illegal. I, therefore, 
quash the proceeding except in so far as it 
(relates to the aforesaid plots. With regard to 
the last two plots, the Magistrate will be per¬ 
fectly right if he proceeds under S. 144, Criminal 
1\ C., instead of going to tho length of proceed¬ 
ing under s. 145 and prohibits the petitioner 
from going upon the lands of those two plots 
until he gets delivery of possession through civil 
Court, or he may choose to dispose of tho pro¬ 
ceeding in regard to these two plots on tho basis 
of the recent civil Court decision and declare 
possession of the opposite party forbidding all 
disturbances thereto until the petitioner evicts 
them in due course of law, inasmuch as the 
petitioner is bound by the decision of the civil 
Court which he prays in aid of his contention in 
relation to the other plots in respect of which 
his possession has been confirmed. In the result, 
the rule is made absolute except with regard to 
plots NOS. 5740 and 5242. 

N,s * Rule made absolute. 


A. I. R. 

A. I. R. (35) 1957 Patna 250 [C.N. 88] 
Manohar Lall Ag. C. J. and Ray J. 

Nirash Singh and others — Appellants v. 
Baldeo Singh and others — Respondents. 

Appeal No. 340 of 1945, Decided on 30-7-1946, from 
appellate order of Addl. Sub-Judge, Monghyr, D/- 
11-7-1945. 

Limitation Act (1908), Art. 182 — Instalment 
decree making whole amount payable on first de¬ 
fault — Decree giving option to decree-holder to 
execute decree for whole amount or for instalments 
not time-barred — Execution application for such 
instalments, tiled more than three years after first 
default is not barred. 

In the case of an instalment decree providing that on 
the non-payment of the first instalment the whole 
decretal amount is to become due, if on a proper con¬ 
struction of the terms of the decree tho decree-holder has 
the option either to proceed with the execution of tho 
entire decree on the happening of the first default or to 
proceed to execute his decree for those instalments 
which have not become time-barred, his application for 
execution for such instalments will not be barred 
although made more than three years after the first 
default: 19 A. I. R. 1932 Pat. 253 and 5 A. I. R. 1918 
Pat. 95, Foil.) 33 A. I. R. 1946 Oal. 500, Bel on. 

[Para 5] 

Limitation Act-(’42-Com.) Art. 182, N. 136 Pt. 12. 

Shyam Nandan Prosad Singh and Bashishta 
Narayan Rai—lon Appellants. 

\ 

Cases referred :— 

1. (T9) 4 Pat.L.J. 365 : 5 A.I.R. 1918 Pat. 95 : 48 I.C. 

728, Manindra Nath Rov v. Kanhai Ram. 

2. (’32) 11 Pat. 440 : 19 A. I. R. 1932 Pat. 253 : 139 

I. C. 202, Braham Kishun Narain Deo v. Harihar 

Munder. 

3. (’46) 50 CAV.N. 735 : 33 A.I.R. 1946 Cal. 500 : 226 

I. C. 343, Ranglal Agarwalla v. Shyamlal Tamuli. 

Manohar Lall Ag. C. J. — This is an 
appeal by the decree-holders who are aggrieved 
by an order of the Additional Subordinate 
Judge of Monghyr dated 11-7-1945, by which he 
reversed the decision of the learned Munsif 
passed in an execution case. The question for 
decision is whether tho learned Subordinate 
Judge was right in holding that tho execution of 
the decree was barred by limitation in the fol¬ 
lowing circumstances. 

[2] On 3 8 1939 an instalment decree was 
passed by which tbe judgment-debtor was direct¬ 
ed to pay up tho decretal amount in annual 
instalments, the first instalment to begin on 
1-8-1940. The first instalment was not paid and 
the second instalment due on 1-8-1941 also re¬ 
mained unpaid. The decree-holder filed an ap¬ 
plication for execution of the decree on 15S-1944. 

[3] Objection was taken by the judgment- 
debtor that under tho terms of tbe decree on the 
non-payment of the first instalment the whole 
decretal amount fell due and, therefore, the 
decree-holder should have executed the decree 
within three years of the date of the first default. 
The contention did not commend itself to the 
learned Munsif who came to the conclusion that 




, Adikanda Swain v. 

the first two instalments alone bad become 
time-barred but tbe decree was executable with 
regard to the remaining three instalments. Tbe 
learned Additional Subordinate Judge in appeal 
took a contrary view as in bis opinion upon a 
proper construction of tbe decree tbe whole decre- 
, tal amount having become due no option was 
given to tbe decree-holder from refraining from 
executing tbe decree on the happening of tbe first 
default. Accordingly he dismissed tbe execution 
as being barred by limitation. Hence the second 
miscellaneous appeal to this Court. 

[■i] So far as this Court is concerned, tbe 
matter is concluded by two decisions reported in 
4 P. L. J. 365 1 decided in 1918 and 11 Pat. 440 2 
decided in the year 1931. Tbe entire case law of 
the different High Courts including those of this 
Court just cited have been reviewed in a most 
recent Full Bench decision of the Calcutta High 
Court in 50 C.W.N. 735 3 where the correctness of 
the decisions of this Court has been approved. 

[5] In each case the question must be decided 
on a proper construction of the decree. In the 
present case, on a proper construction of the 
decree, we are satisfied that the decree-holder 
had an option whether to proceed with the exe¬ 
cution of the entire decree on the happening of 
the first default or to proceed to execute his 
decree for those instalments which had not be¬ 
come time-barred at the date of the execution. 
The view taken by the learned Munsif was 
correct. The order of the learned Additional 
Subordinate Judge' is, therefore, set aside and the 
case is sent back to tbe learned Munsif who will 
now proceed to execute the decree for the instal¬ 
ments which had not become time-barred. 

Ray J. — I agree. 

N.S. Order set aside. 


A. I. R. (31) 1917 Patna 251 [C . N. 89.] 

Beevor J. 

Adikanda Swain — Petitioner v. Emperor. 

Criminal Revo. No. 129 of 1945, Decided on 
11-12-1945, from order of Sessions Judge, Cuttack, D/* 
25-6-1945. 

(a) Penal Code (1860), Ss. 465 and 471 — Ingre¬ 
dients — Reasonable possibility that defence story 
as regards disputed documents might be true — 
Accused cannot be convicted. 

In order to convict a person of dishonestly or fraudu¬ 
lently using a forged dooument the prosecution has to 
prove beyond reasonable doubt that the accused person 
knew that the document was forged. Where, although 
/ the accused fails to establish his version as regards the 
disputed dooument by reliable evidence, there still re¬ 
mains a reasonable possibility that his story may be 
1 true, these essential ingredients of the prosecution case 

3 would not be established. The failure of the accused to 

j establish bis story regarding the document cannot in¬ 
evitably lead to his conviction. [Paras 3 and 4] 

Penal Code—(’45) Ratanlal, Page 1147, Note 2. 

3 (’36) Gour, Page 1599, Para. 5708. 


Emperor (Beevor J.) Patna 251 

(b) Penal Code (1860), S. 199—Ingredients of. 

In order to convict a person imder S. 199 the prose¬ 
cution has to prove that he either knew or believed his 
statement to be false or that he did not believe it to be 
true. If there is a reasonable possibility that the defence 
story is true, then these essential ingredients of the 
prosecution case cannot be said to have been established. 
The failure of the accused to establish his story re¬ 
garding the documents containing the statement cannot 
inevitably lead to his conviction. [Paras 3 and 4] 

Penal Code—(’45) Ratanlal, Page 490, Note 2. 

(*36) Gour, Page 695, Para. 2123. 

Order. _The petitioner has been convicted 

under S. 465/471, Penal Code, and S. 199, Penal 
Code, and his sentences as reduced on appeal 
are a fine of Rs. 100 or in default two months’ 
rigorous imprisonment under the former section 
and six months’ rigorous imprisonment and a 
fine of Rs. 100 or in default one month’s rigorous 
imprisonment under the latter. The petitioner 
brought a suit on a mortgage executed by one 
Bharat Jena for a principal sum of Rs. 200 in 
favour of the petitioner’s father who died before 
the suit. Bharat Jena pleaded satisfaction by 
payment of Rs. 30 direct and Rs. 220 by money 
orders. The petitioner’s case was that the remit¬ 
tances by money order were for satisfaction of 
another debt on a handnote and to support his 
case the petitioner produced a receipt which is 
the document in respect of which he has now 
been convicted. He alleged that this document 
bore the thumb impression of Bharat Jena and 
it is the prosecution case that this document was 
forged. The petitioner swore an affidavit that it 
was executed by Bharat Jena in his presence 
and it is for this affidavit that the petitioner 
was convicted under s. 199, Penal Code. 

[2] It is now admitted that the disputed re¬ 
ceipt does not in fact bear the thumb impression 
of Bharat Jena and the case put forward by the 
petitioner at the trial was that there was another 
debtor of the petitioner’s father named Puna- 
nanda Naik and that these two persons were 
making payments on the same day and receipts 
were written for both of them by the same 
writer at the same time but by mistake the 
thumb impressions were taken on the wrong 
receipts. Thus the thumb impression of Bharat 
Jena was taken on Punananda’s receipt and 
vice versa. Punananda is dead and his docu¬ 
ment was called from his widow. This document 
(ex. f) has been proved to bear the thumb im¬ 
pression of Bharat Jena. The lower Courts, how¬ 
ever, have disbelieved the defence story and 
have convicted the petitioner as stated above. 
Now there is one apparent error in the judgment 
of the learned Sessions Judge. He states cor¬ 
rectly that Ex. 4, the disputed receipt, and Ex. F, 
the defence document, are both of the year 1932 
and that they have stamps affixed to them; but 
he went on to say that these stamps were sent 
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to the supervisor, Security Press, Nasik who had 
reported that such stamps were first introduced 
for sale to the public in 1934. This statement is 
not accurate. It is correct so far as Ex. 4 is con. 
cerned but is not correct so far as Ex. F is con- 
cerned. The two stamps thereon are of different 
types; that on Ex. 4 bears at the top the words 
"India Postage" -while that on Ex. F bears the 
words “India Postage and Revenue." 

[3] As the learned Sessions Judge has been 
under a misapprehension regarding this part of 
the evidence, I have looked into the evidence 
myself in this case and I have found another 
reason for so doing, namely, that it appears to 
me that both the learned Magistrate, who tried 
the case, and the learned Sessions Judge on 
appeal have expressed themselves in their judg¬ 
ment at certain stages as if the failure of the 
accused to establish his story regarding the docu¬ 
ment must inevitably lead to his conviction. 
Now this is incorrect. It was for the prosecution 
not merely to prove that the document (Ex. 4) 
was not executed by Bharat Jena and that the 
statement in the affidavit of the petitioner to the 
contrary was false. In order to convict the peti¬ 
tioner for dishonestly or fraudulently using a 
forged document the prosecution had to prove 
beyond reasonable doubt that the accused knew 
that the document was forged and in order to con¬ 
vict him under S. 199, Penal Code, the prosecution 
had to prove that he either knew or believed his 
statement to be false or that he did not believe 
it to be true. Now, if there was a reasonable 
possibility that tho defence story was true, then 
these essential ingredients of the prosecution case 
would not bo established. 

[4] After considering the evidence I am far 
from convinced that the petitioner actually estab¬ 
lished the truth of his version. The defence 
witnesses were not relied on by the lower Courts 
and I see no sufficient reason to pursue that 
matter further. There is, however, no reasonable 
explanation on behalf of the prosecution how the 
thumb impression of Bharat Jena came to bo 
on Ex. F. When cross-examined Bharat Jena 
(P. w. G) stated that ho never gave his thumb 
impression to the accused or his father on any 
paper nor did he give his thumb impression to 
any one else except on two summonses and on 
mortgage-deeds. Now Ex. F is cortainly not a 
part of a mortgage-deed nor is it a part of a 
summons and by this I mean that in my opinion 
it is impossible for thumb impression on such 
documents to have been cut out and utilised for 
fabricating Ex. F and in these circumstances 
after considering the evidence I am left with 
the impression that although the petitioner failed 
to establish his version of the document (Ex. 4) 
by reliable evidence, thero remains a reasonable 


A. I. R. 

possibility that that story might be true. In 
these circumstances I do not think that the peti¬ 
tioner can properly be convicted. This petition 
is, therefore, allowed and the convictions and 
sentences under both sections are set aside. 

n.s./d.h. Convictions set aside. . 


A. I. R. (34) 1947 Patna 252 [C. N. 90.] 
Manohar Ball Ag. C. J. and Das J. 

Commissioner of Income-tax , Bihar and 
Orissa — Petitioner v. Kamakshya Narain 
Singh — Opposite Party. 

Misc. Judicial Case No. 55 of 1945, Decided on 
2-9-1946; reference made by Income-tax Appellate Tri¬ 
bunal, Bombay. 

(a) Income-tax Act (1922), S. 4 — Salami paid to 
landlord whether income or capital receipt is a 
question depending on facts of each case - Held in 
this case that it was a capital receipt, not assessable 
as income. 

i 

It cannot be laid down as a hard and fast rule that 
a salami or nazrana paid to the landlord for settlement 
of lands is payment of rent in advance and therefore 
assessable as income. In some cases it may be payment 
of rent in advance; in other cases it might well be a 
lump sum paid for transfer of the le:ise-hold interest, in 
which case it will be a capital receipt. Consequently, 
whether salami is a capital receipt or not can only be 
determined after a full investigation of all facts relating 
to the settlement by which the salami or nazrana was 
paid : 28 A.I.R. 1941 l»at. 39, Foil.) 1939-7 I. T. R. 
536 (Pat.) and 28 A.I.R. 1941 Pat. 289 (S.B.), Ref. 

[Para 10] 

The question is a question of fact in the main except 
in so far as it may be urged that on the facts found 
the inference in law follows that the particular salami 
is income. [Para 1*2] 

Where the salami was received not on account of any 
rent duo to tho assessee but for the settlement of his 
claim against the lessees and license-holders from the 
Court of Wards on his behalf, urging that tho licenses 
and tho leases granted to them were ultra vires of the 
Court of Wards and asking them to vacate tho premises: 

Held the salami was not an income but capital 
receipt not assessable to income-tax. [Para 13] 

(b) Income-tax Act (1922), S. 4 — Payment by 
assessee of cesses which his lessees are liable to 
pay — Assessee reimbursed after certain years — 
Amount received is not assessable as income. 

Where under the terms of tho lease, the lessees are 
liable to pay certain cesses but on their failure to do so, 
they aro paid by the lessor for number of years and sub¬ 
sequently the lessees pay the amount of cesses in a lump 
sum to the lessor, the sum so paid does not amount to an 
income in tho hands of the lessor so as to bo taxable for 
the reason that tho lessor is thereby simply reimbursed 
for what he was out of pocket by the failure of the 
lessees to bear their own burden and does not receive 
any incomo as such. [Para 14] 

S. N. Dutta — for Petitioner. 

L. K. Jha, S. K. Masumdar and P. K. Banerji 

— for Opposite Party. 

Cases referred :— 

1. (’39) 1939-7 I. T. R. 536 (Pat.), Commr. of Income- 
tax, B. A 0. v. Vishveshwar Singh. 

2. (’40) 1940-8 I. T. R. 550 : *2$ A. I. R. 1941 Tat. 39: 
192 I. C. 316, Bhubneshwavi Kuer v. Commr. of 
Income-tax, B. A 0. 
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3 (’41) 1941-9 I. T. R. 313 : 28 A.I.R. 1941 Pat. 289: 

20 Pat. 699 : 194 I. C. 203 (S. B.), Province of Bihar 

v. Pratap Udainath Sahi Deo. 

4. (1945) 62 T. L. R. 77, British South Africa Co. v. 

Commr. of Income-tax. 

Manohar Lall Ag. C. J.—At the instance of 

the Commissioner of Income-tax the Appellate 
Tribunal has referred to us the following ques¬ 
tions for decision: 

“1. In the circumstances of the case is the amount of 
Rs. 5,25,000 received as salami by the assessee taxable? 

2. In the circumstances of the case is the amount of 
Rs. 1,76,306 received on account of cess by the assessee 
taxable?” 

[2] For the assessment year 1941-42 Raja 
Bahadur Kamakshya Narain Singh, the assessee, 
was assessed on a total sum of rs. 21,65,265. The 
Income-tax Officer included in this sum Rupees 
5,25,000 which was received by the assessee be¬ 
cause in his opinion this so called salami was 
nothing but an advance payment of income. He 
also included a sum of Rs. 1,74,545 (the figure 
in the question sent to the High Court is 
1 , 76,306 and is agreed to be the correct figure) 
in the assessable income on the view that this 
amount was received from the lessees, Anderson 
Wright & Co. and the destination thereof after 
it was earned was immaterial, namely, that it 
went to re-imburse the assessee. 

[3] In appeal, the Appellate Assistant Com¬ 
missioner, Mr. R. K. Sen Gupta, in a careful 
order came to the conclusion that the amount 
of salami was capital receipt and not taxable. 
He also came to the same conclusion regarding 
the amount of cess. 

[4] The Income-tax Officer went up in appeal 
to the Appellate Tribunal contending that the 
amount received as salami and the amount re¬ 
covered as cess should not have been deducted 
out of the assessable income. The Appellate 
Tribunal agreed with the Appellate Assistant 
Commissioner. 

[5] It is now necessary to give the facts shortly 
in order to trace the origin and nature of the 
two sums in question which were admittedly 
received by the assessee in the previous year. On 
26-11-1907 the then Raja Bahadur of Ramgarh 
gave a-prospecting license to Bokaro Coal Syndi¬ 
cate on receiving a salami of Rs. 1,00,000. The 
period of license -was three years but the licensee 
was given the option to have a renewal for 
another two years. The licensee also advanced 
to the Raja Bahadur a sum of rs. 7,00,000 by 
way of loan on certain conditions mentioned in 
the document. The licensee was at liberty to 
transfer, assign or sub-let the w’hole or any part 
of his rights and interest. By cl. (7) the licensee 
or his nominees were given the right to take a 
coal mining lease or leases of the whole or any 
portion of the coal fields covered by the license 
upon certain terms, namely, salami at the rate of 


Rs. 40 per standard bigha but not to exceed thirty 
thousand standard bighas except in certain 
events. After the expiry of one year from the 
date of the license, a minimum royalty at the 
rate of Rs. 8000 per annum -was to be paid by the 
licensee to the Raja and in case the mining 
lease or leases were taken by the licensee this 
minimum royalty .was payable so long as the 
minimum royalty payable under the lease or 
leases did not reach the figure of Rs 8000 per 
annum. Over and above that a further minimum 
royalty of one rupee per bigha on all lands 
actually taken up over and above an area of 
eight thousand standard bighas was also pay¬ 
able. The other terms are not important. 

[6] On 6-9-1911 the prospecting license was 
extended for seven years. The Raja Bahadur 
died on 26-1-1913 and the Court of Wards assumed 
charge on behalf of the minor Raja. On 13-12-1917 
the prospecting license was extended for another 
five years. On 10-4-1919 -the then Raja Bahadur, 
who was the father of the present assessee, died, 
and as the assessee was then a minor, the Court 
of Wards continued to remain in charge of the 
estate. On 30-4-1922 the license was extended for 
another five years, and again on 22-12-1926 it 
was extended for another five years. On 18-7-1932 
the Court of Wards again extended the license 
for a period of ten years. The assessee attained 
his majority on 10-8-1937. 

[7] On 9-3 1939 a notice was served on behalf 
of the assessee upon Anderson Wright & Co., as 
the Managing Agents of Bokaro Ltd., asserting 
that under the provisions of the Court of Wards 
Act it was not within the power of the Court of 
Wards to grant a prospecting license and there¬ 
fore, the terms of the prospecting license dated 
18-7-1932, the period of which was still unexpired, 
was not binding upon the assessee. It was also 
asserted that the leases which had been taken in 
the meanwhile based on the license were ultra 
vires , and although he was legally justified in 
repudiating these leases but as royalty or mini¬ 
mum royalty was being paid on those leases, he 
was not repudiating them. Accordingly the 
assessee informed Anderson Wright & Co, that 
he was entitled to make under ground settle¬ 
ment of any portion of the Bokaro and Ramgarh 
coal fields other than the portion which was in 
their possession under the leases which were not 
being repudiated. A further claim was made on 
behalf of the assessee that he should be re-im- 
bursed in respect of the cess and income-tax 
which was paid on his behalf to the Government 
during the relevant period and he laid a claim 
at about Rs. 5,00,000 on account of cess and 

about Rs. 28,00,000 on account of income-tax 
and super-tax. 

[8] The assessee and the coal company 
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entered into a settlement on 10-0-1940 by which the 
assessee agreed to accept the various prospecting 
licenses and their extensions and the leases 
which had been granted under the terms of those 
prospecting licenses and extensions. The pros¬ 
pecting license was extended for a period of 
seven years from 2G-11-1942 on the same terms 
as were in force on that date. The company 
agreed to pay to the assessee and the assessee 
agreed to receive Rs. 1,74,54G in full settlement 
of all claims for cesses and interest thereon up 
to and including March 1939. The fifth term of 
the settlement may be quoted here: 

“In consideration of the extension of the prospecting 
license and validating the leases and the licenses and in 
full settlement of the claim for cesses from 1932-33 to 
1938-39 (all claims for prior to 1932-33 having been 
foregone by you) we agree to pay to the Raj the following 
sums: 

(i) In full settlement of the claim for salami: 

(a) In respect of the said extension of the prospecting 

licenses ... ... ... Rs. 5,25,000 

and 

(b) Validating the leases and licenses a capital lump 

sum of ... ... ... Rs. 40,000 

(ii) In full settlement of cesses from 1932-33 up to 

1938-39 both years inclusive Rs. 1,74,545/14.’* 

[9] It is contended on behalf of the Income- 
tax Department before us that the sum of 
Rs. 5,25,000 was nothing less than an advance 
royalty for seven years at tho rate of Rs. 75,000 per 
annum. This argument is based upon the follow¬ 
ing observations by Fazl Ali J. (as he then was) 
in 1939 I. T. R. 53G; 1 

“I concede that in some cases where tho rent is ridi¬ 
culously low and the premium abnormally high, it may 
be possible to argue that the premium includes advanco 
rent.” 

[10] In our opinion, the contention raised on 

behalf of the Income-tax Department is not 

tenable. The raattor was examined at great 

length by Fazl Ali J. (as ho thou was) and by 

me in 1939 I. T. R. 53G. 1 In the judgment we 

examined a number of cases and wo came to the 

conclusion that it would be impossible to lay 

down any hard and fast rule that a salami can 

in no case be taxable. But tho question must 

depend upon tho facts and circumstances of each 

case. It is unnecessary to embark upon a roviow 

of those cases again. This decision was approved 

by Harries C. J. and Fazl Ali J. (as ho thou 

was) in 19401.T.R. 650.“ Tho head-noto correctly 
states: 

“It cannot bo laid down ns a hard and fast rulo that 
a salami or nazrana paid to the landlord for settlement 
of lands is payment of rent in advance and therefore 
assessable as income. In some cases it may be payment 
of rent in advance; in other cases it might well bo a 
lump sum payment for transfer of the lease-hold 
interest, m which case it will be a capital receipt. Con¬ 
sequently, whether salami is a capital receipt or not can 
only bo determined after a full investigation of all facts 
relating to tho settlement by which the salami or naz¬ 
rana was paid.” 


A. I.R. 

[11] A Special Bench of this Court consisting 
of Harries C. J., Fazl Ali J. (as he then was) and 
myself in 1941 I. T. R. 313 3 came to the same 
conclusion, namely : — 

“Salami could not be regarded as income as a matter 
of law. It may in certain cases be regarded as payment 
of rent in advance and in such cases it could rightly be 
regarded as income. Where, however, salami could not 
be regarded as a payment of rent in advance, it could 
not be regarded as income and would, therefore, not be 
taxable. Prima facie, salami is not income, and it is for 
the Income-tax authorities to show that there do exist 
facts which would make the salami income.” 

[12] The question raised, therefore, is a ques- 
tion of fact in the main except in so far as it 
may be urged that on the facts found the 
inference in law follows that this particular 
s alami was income. 

[13] The facts which I have set out above are 
so clear that I have no hesitation in agreeing 
with the opinion expressed by the Appellate 
Assistant Commissioner and the Tribunal. It 
is sufficient to state that here the salami was 
received not on account of any rent due to the 
assessee but for the settlement of his claim which 
he had put forward that the licenses and the 
leases under which the coal company was holding 
the lands were invalid and ultra vires of the 
Court of Wards and, therefore, the assessee was 
requiring the coal company to vacate the pre¬ 
mises. It is surprising that the Commissioner 
of Income-tax notwithstanding the clear case 
law laid down by this Court which appears to 
have been correctly applied by the Appellate 
Assistant Commissioner and the Appellate Tri¬ 
bunal to the facts of this case had thought it fit! 
to come up to this Court. For these reasons the 
Appellate Tribunal has correctly treated Rupees 
5,25,000 as not being assessable to tax. 

[14] Cess : The claim of the Income-tax 
Commissioner to assess the amount of Rupees 
l,7G,30G is still more untenable. It will be recalled 
that this amount was paid to the assessee because 
in the relevant period tho Court of Wards had 
paid this sum to the Government although the 
liability to pay this sum was on the coal com¬ 
pany. In other words, tho assessee had been 
re-imbursed to the extent to which he was out of 
pocket by tho omission of the coal company to 
bear this burden. How can this sum be treated 
as an income of the assessee in the previous 
yoar *? The facts have merely to bo stated to 
show that the Appellate Tribunal in agreement 
with the Appellate Assistant Commissioner came 
to tho correct conclusion. 

[15] For these reasons the answers to the two 
questions are as follows ; 

Question I—In the circumstances of this case 
the amount of Rs. 525,000 received as salami by 
the assesseo is not assessable to taxation. 
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i Question 2.—In the circumstances of this case 
] the amount of Rs. 1,76, 306 received on account 
» of cess by the assessee is not taxable. 

[16] The assessee is entitled to the costs in 
! this Court. I would assess the hearing fee at 
: Rupees 500. 

> [1] Das J.— I agree that the answers to both 

questions should be as proposed by my Lord 
the Chief Justice. As to the salami of Rs. 5,25,000 
; it was no doubt contended before us that this 
had nothing to do with the settlement of the 
claim regarding the previous leases and licenses 
! for which a capital lump sum of Rs. 40,000 was 
paid. It was contended that the salami of Rupees 
5,25,000 was in respect of the extension of the 
prospecting license and that it was really pay¬ 
ment of rent in advance. As has been observed 
1 by my Lord the Chief Justice, the question if 
salami in a particular case is in reality payment 
of rent in advance, or is a lump sum payment 
for transfer of some interest in the property is a 
question of fact which can only be determined 
after a full investigation of all facts relating to 
1 the settlement by which the salami or nazrana 
f was paid. Even if it is conceded that the salami 

! in this case was not paid for validating the 

1 previous leases and licenses, it does not affect 

• the reasoning by which the Appellate Tribunal 
has come to the conclusion that the salami in 
this case was not payment of rent in advance. 
The Appellate Tribunal has rightly drawn 
attention to cl. 8 of the main indenture of 
26-11-1907, where there is a provision for the 
payment of a sum of Rs. 8000 per annum as 
minimum royalty in addition to the salami; it is 
also stipulated that there will be a further pay- 
ment of a minimum royalty of one rupee per 
bigha per annum in respect of each bigha of land 
held under mining lease in excess of eight thousand 

5 bighas, but these payments will be on account 

I of, and not in addition to, the royalties for the 

s time being payable under any mining lease or 
leases then already taken up by the licensees. 
These stipulations, which are also incorporated 
in the indenture, dated 12-3-1942, show that the 
. salami paid in this case was not really advance 
payment of rent. On the contrary, it was a 
lump sum payment for the rights which were 
I being given to the licensee, namely, the right to 
, prospect the property for a certain number of 

J years and also the right to get mining leases of 
, - the whole or such portion or portions of 
the lands where coal may be found, at some 

* fixed rates; as a matter of fact, draft mining 
leases formed a part of the indenture of 26-11-1907. 

J In this view of the matter, the salami in ques¬ 
tion is undoubtedly a capital receipt, and is not 
J income. 

! [ 18 ] In the recent case in (1945) 62 T.L.R. 77, 4 


their Lordships of the Judicial Committee had 
to consider certain special grants under which 
exclusive rights were granted to prospect and 
work any number of mining locations within 
the area in question, and one of the questions for 
decision was if certain sums paid in consideration 
of the grants were “rents, royalties, premiums 
and profits arising from property” within the 
meaning of g. 5 (f), Income-tax Ordinance of 
Northern Rhodesia. Their Lordships agreed with 
the learned Chief Justice of Northern Rhodesia 
that ihe sums received were the "fixed price paid 
on an outright transfer of certain benefits” and 
could not be regarded as “rents, royalties etc.” 
The same is the case here, and the salami paid 
is the consideration received upon a transfer of 
certain benefits. 

d . r . Reference answered . 


A. I. R. (34) 1947 Patna 255 [C . N. 91.] 
Reuben and Beevor JJ. 

Murali Panda—Appellant v. Kholli Naiko 

and others — Respondents. 

Appeal No. 29 of 1940, Decided on 9-4-1946, from 
original order of Sub-Judge, Berhampur, D/- 20-4-1940, 

Orissa Money-lenders Act (3 [III] of 1939), S. 11 
—Appeal—Order of Court that it has power to scale 
down debts—Actual scaling done later—Order not 
being final, no appeal lies— Civil P. C. (1908), S. 2. 

Where on an objection by the creditor in an applica¬ 
tion under Ss. 11 and 13, Orissa Money-lenders Act, 
1939, the Court passes an order that it has power to 
scale down the debts but the actual scaling down is done 
at a later date, the order does not finally decide any 
matter between the parties and as such no appeal lies 
against it under the provisions of Civil P. C. [Para 3] 

P. C. Chatter ji — for Appellant. 

P. V. B. Rao — for Respondents. 

Cases referred :— 

1. (’46) 33 A. I. R. 1946 Pat. 110 : 25 Pat. 134 : 226 
I. C. 229 (F.B.), Dandapani Gowda v. Bishun Das. 

2. (’43) 9 Cut. L. T. 54, Chakradhar Mahapatra v. 
Sailendra Narayan Bbanj Deo. 

3. (’20) 5 Pat. L. J. 328 : 7 A. I. R. 1920 Pat. 77 : 56 
I. C. 262, Official Trustee of Bengal v. Charles Joseph 
Smith. 

4. (’34) 13 Pat. 200 : 21 A. I. R. 1934 Pat. 134 : 153 
I. C. 412, Mt. Chanda Bibi v. Mohanram Sahu. 

Reuben J. — This appeal arises out of an 
execution proceeding in which the respondents- 
decree-holders are seeking to execute a mortgage 
decree for sale for the amount of Rs. 12,690-1-9. 
The preliminary decree was passed on 15-8-1927, 
and was confirmed in appeal on 2 - 8 - 1935 . The 
final decree was passed on 4-12-1936. The execu¬ 
tion petition was filed on 20-4-1938. On 18 - 9 - 1939 , 
the appellant-judgment-debtor 2 filed an appli¬ 
cation under Ss. 11 and 13, Orissa Money-lenders 
Act, 1939 (Act [3] III of 1939), asking for instalments 
and for scaling down the decree. The applica¬ 
tion was contested by the decree-holders respon¬ 
dents on the ground that the preliminary decree 
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having been passed before 1-4-1936, the provi¬ 
sions of the Orissa Money-lenders Act relating to 
the scaling down of the decrees were not applic¬ 
able. This contention was rejected by the Sab. 
ordinate Judge on 6-3-1940, by his order of that 
date which also directed the parties to file their 
respective statements for the scaling down of the 
decree by 12-3-1940, and allowed the applicants 
judgment-debtors three months time to pay the 
entire decretal amount as found after scaling 
down. The statements filed by the parties were 
both found incorrect, and the decree was finally 
scaled down in accordance with an account pre¬ 
pared in the office of the Subordinate Judge to 
an amount of Rs. 44G3-1-3, carrying interest at 6 
per cent, per annum from 15-2-192S, until realisa¬ 
tion. The order to this effect was passed on 
20 4-1940. At this hearing the appellant pressed 
for the application of the damdupat rulo con¬ 
tained in s. 10 , Orissa Money-lenders Act, con¬ 
tending that under this section the total interest 
up to the date of the final decree must not 
exceed the principal amount of the loan. The 
Subordinate Judge rejected this contention, hold¬ 
ing that under the terms of the section, the total 
interest up to the date of the institution of the 
suit shall not exceed the principal, and as, accord¬ 
ing to his calculation, the interest up to this date 
was less than the principal, he did not apply the 
provisions of S. 10 . The present appeal has been 
filed by the appellant against this order. 

[2] In view of the decision of a Full Bench of 
this Court in A. I. R. 1946 Tat. 110 1 that S. 10, 
Orissa Money-lenders Act, does not apply to 
execution proceedings, the appeal is not pressed. 
The matter does not end hore, however, because 
a cross-objection has been filed by the respon- 
dents decree-holders raising tho question of the 
applicability of S. 11, Orissa Money lenders Act. 

[3] On this point, also, the matter is concluded 
by a decision of a Bench of this Court in 9 cut. 
L. T. 54. 2 It is contended by Mr. Chatterji for 
the appellant, howover, that the cross-objection 
itself is not maintainable, because the point 
raised in it was decided against the cross-objec- 
tors on 6-3-1940, and, no appeal having been filed 
against that order, it has now becomo final and 
conclusive against the cross objectors. Tho ques- 
tion which arises is whether an appeal lay against 
the order passed by tho Subordinate Judge on 
6-3-1940. Tho Money-lenders Act contains no 
provision for the filing of an appeal, and an 
appeal lies only under the provisions of the Civil 
Procedure Code relating to appeals against 
decrees. Under cl. (2) of s. 2 of that Code, 

‘decree’means the formal expression of an adjudica¬ 
tion which, so far as regards tho Court expressing it 
conclusively determines tho rights of tho parties with 

regard to all or any of the matters in controversy in tho 
suit 


A. I. R. 

and includes “the determination of any question 
within s. 47.” We have, therefore, to see whether 
on 6 3-1940, any question within S. 47 was deter¬ 
mined. Section 47 is concerned with questions 
arising between parties to the suit, in which the 
decree was passed, or their representatives, and 
relating to the execution, discharge or satisfac¬ 
tion of the decree. In the present case, the 
decree-holders were attempting to execute the 
decree for the full amount, which at the time of 
the filing of the execution petition amounted to 
Rs. 12,690-1-9. The appellants objected and asked 
for the scaling down of that amount. The objec¬ 
tion was opposed by the decree-holders challeng. 
ing the Court’s power to scale down the decree. 
On 6 3 1940, all that the Court did was that it 
decided that it had tho power to scale down the 
decree. The actual scaling down was left to a 
later date and was done on 20-4-1940. Till that 
date, there was no final order in the matter and 
it cannot be said that the question between the 
parties had been determined. Hence, I do not 
think that the decree-holders had any right of 
appeal against the order of 6-3-1940. It follows 
that the order of that date is not final against 
them. 

[l] There is, however, a more serious objec- 
tion to the maintainability of this cross objection, 
namely, that the other judgment-debtors, against 
whom tho appellants are trying to execute the 
decree, have not been impleaded in this appeal, 
Mr. Rao calls our attention to the provisions of 

0. 41, R. 22, which provides that: 

‘ Any respondent, though he may not have appealed 
from any part of the decree, may not only support the 
decree on any of the grounds decided agninst him in 
tho Court below, hut take any cross-objec tion to tho 
decreo which he could have taken by way of appeal,” 

provided he has filed such objection within the 
time prescribed therein, and urges that, under 
this rulo, the cross-objector is entitled to raise 
any point which he could have taken in appeal. 
It is true that the words of this rule, at first 
sight, support his contention, but they have been 
interpreted in a restricted sense by several High 
Courts in India, including this Court: ride 5 
Pat.L.J. 328 s and 13 rat. 200 4 Sub-rule (3) of this 
rule, which provides for the service of notices on 
parties affected by tho cross-objection, further 
indicates that tho ordinary rules of hearing apply 
to cross-objections, and it is not intended that, in 
pursuance of a cross-objection, a point can be deci¬ 
ded against a party behind his back. In the present 
case, on application of tho appellants tho decree 
has been scaled down. Mr. Rao points out that 
a previous petition under Ss. 11 and 13, Orissa 
Money-lenders Act, filed by some of the other 
judgment-debtors was rejected on 21-9 19S9, on 
the ground that this is a mortgage-debt, and 
those judgment-debtors, having acquired their 
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interest prior to the coming into force of the 
Act, are not entitled to the benefits of the Act. 
We are concerned, however, with a mortgage 
decree, which by its nature is one and indivisi¬ 
ble, and when the amount due under the decree 
was scaled down in favour of the appellants 
judgment-debtors, the benefit of that scaling 
down enured to the other judgment-debtors. 
They are entitled now to claim the benefit of the 
scaling down, and if the cross-objection is 
allowed to succeed against the appellants, we will 
be left with the position of two inconsistent 
decrees against the two sets of judgment-debtors. 
Mr. Rao seeks to meet this objection by request¬ 
ing this Court, in exercise of its powers under 
0.41, R. 20, to implead the other judgment- 
debtors and dispose of the cross-objection in 
their presence. The decree-holders cross-objectors 
had their opportunity of filing an appeal against 
the order scaling down the decree, but did not 
choose to do so. Having allowed that order to 
become final against them so far as the judgment- 
debtors, who have not appealed, are concerned, 
I do not think that they can now ask the Court 
to permit them to raise the point by way of a 
cross-objection by exercising its discretionary 
power under 0. 41, R. 20, and impleading the 
judgment-debtors, who are not on the record. 

[5] On the above grounds, both the appeal 
and the cross-objection fail and are dismissed. 
In the circumstances of the case, the parties will 
bear their own costs. 

BeeYor J.— I agree. 

D.R. Order accordingly . 

A. I. R. (34) 1947 Patna 257 [C . N. 92.] 
Manohar Lall Ag. C. J. and Ray J. 

Sm. Ramkali Kuer and others—Appellants 
v. Kali Prasad and others — Respondents. 

Appeals Nos. IB and 367 of 1943, Decided on 
21-8-1946, from original decree and order of Sub-Judge, 
Gaya, D/-11-11-1942 and 25-8-1943, respectively. 

(a) Civil P. C. (1908), O. 21, R. 63—Representative 
suit under—Co-plaintiffs can be added after limi¬ 
tation — Civil P. C. (1908),O. 1, R. 8 — Limitation 
Act (1908), S. 22. 

Where the suit under O. 21, R. 63 is in a repre¬ 
sentative capacity, the fact that other co-plaintiffs are 
added after publication of a notice under 0. 1, R. 8 
but after the expiry of one year from the date of the 
order allowing the claim, is immaterial. [Para 3] 

(’42-Com.) Limitation Act, S. 22 N. 11. 

(’44-Com.) Civil P. C., 0. 21, R. 63, Note 8. 

(b) Civil P. C. (1908), O. 22, R. 4 — Suit under 
O. 21, Jt. 63 in representative capacity against 
defendants 1 and 2, husband and wife respectively, 
alleging transfer by former in favour of latter as 
fraudulent — Will by defendant 2 giving property 
to deity—Defendant 1 appointed shebait — Death 
of defendant 2 — Deity through defendant 1 as 
shebait applying to be added as legal represen- 

1947 P/33 & 34 


tative—Plaintiff objecting—Application rejected — 
Plaintiff held could not after limitation ask deity to 
be brought on record as legal representative — 
Shebait’s being already on record in another capa¬ 
city was of no avail — Application could not be 
treated as fresh suit against deity since it would be 
barred, six years having elapsed after the impugned 
transaction — Limitation Act (1908), Arts. 177 and 
120—T. P. Act (1882), S. 53. 

Where in a suit under 0. 21, R. 63, in a repre¬ 
sentative capacity there was a clear allegation in the 
plaint that the title in the properties in suit never 
passed from defendant 1 to defendant 2 his wife as the 
alleged deed of gift and sale deed by defendant 1 in favour 
of defendant 2 were inoperative and the plaintiff per¬ 
sisted in this position when after the death of defen¬ 
dant 2, the deity in whose'favour defendant 2 had 
transferred the property by will applied to be made a 
party and on the objection of the plaintiff an order 
was passed that the deity should not be added as a 
party and that “the idol would in no way be bound by 
the decree if any passed in this suit” : 

Held that the plaintiff could not subsequently after 
the expiration of limitation be allowed to bring the 
deity on the record as the legal representative of 
defendant 2. The fact that defendant 1 who wa4 
made a shebait by the will of defendant 2 and the fact 
that he was already on the record would be of no avail 
since it could not be said to be a case where defen¬ 
dant 1 as a shebait of the deity was already on the 
record because the plaintiff had refused to recognize 
him as the shebait of the deity and insisted that he 
was on the record in his personal capacity and only as 
the owner of properties in suit and not as legal repre¬ 
sentative of defendant 2. The suit against defendant 2 
had accordingly abated. [Paras 16, 17 & 23] 

Held also that even treating the suit against the 
deity as a new suit instituted on the date of the ap¬ 
plication for substitution, the suit was barred by limi¬ 
tation, six years having elapsed on that date from the 
date of the transaction sought to be impugned as¬ 
suming that the suit was proper under S. 53, T. P. 
Act: 18 A. I. R. 1926 P. C. 88 and 26 A. I. R. 1939 
P. C. 110, Ref. [Para 19] 

(’45-Com.) T. P. Act, S. 53 Note 35. 

(’42-Com.) Limitation Act, Art. 177 Note 2; Art. 120 
Note 23. 

(’44-Com) Civil P. C., 0. 22, R. 4, Notes 12 and 17. 

Cases referred :— 

1. (’26) 13 A. I. R. 1926 P. C. 88:96 I. C. 887 (P.C.), 

Haweli Shah v. Sheikh Painda Khan. 

2. (’39) 66 I. A. 198 : 26 A. I. R. 1939 P. C. 110: 1939 

Rang. L. R. 358 : 181 I. C. 1 (P.C.), Mahant Singh v. 

U Ba Yi. 

B. N. Rai, Kailash Ray, U. C. Sharma, Mahabir 
Prasad and Murtaza Fazal Ali —for Appellants. 

Sarjoo Prasad, Raj Kishore Prasad , Sambhu 
Prasad Singh, Gokhulanandan Prasad, Nathicni Lai 
and Satyendra Nath Sinha — for Respondents. 

Manohar Lall Ag. C. J. —This appeal arises 
out of a decision of the learned Subordinate 
Judge of Gaya, dated 11-11-1942 by which he has 
decreed the suit instituted by the respondents 
for a declaration that the properties in suit are 
liable to be attached in execution of their 
decrees. The appellants before us are the daugh¬ 
ters of one Raghunath Sahay, defendants 1 (a) 
to 1 (c), and a deity, defendant 1 (d). 

[ 2 ] It is necessary to give the dates of certain 
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transactions and events in order to appreciate 
why we are forced to set aside the decree of the 
learned Subordinate Judge on a preliminary 
point only without going into the merits of the 
case. 

[3] On 3-5-1935, Kali Prasad, plaintiff l in 
the action, obtained a decree for about Rs. 
5900 against Raghunath Sahay, who was 
made defendant 1. The decree was put into 
execution in 1935 and an attachment was 
effected amongst other properties of the pro¬ 
perty apparently standing in the name of 
Ramlachhan Kuer, the wife of the judgment- 
debtor. She put forward a claim in the execu¬ 
tion Court based upon the ground that her hus¬ 
band executed a deed of gift on 9-5-1932 in her 
favour of some of the properties sought to be 
sold and that on 16-6-1933, a registered sale deed 
had been executed in her favour by her husband 
of some other properties which the decree-holder 
was seeking to sell. The claim of the lady was 
allowed on 30-11-1935, Accordingly on 8-10-1936, 
a suit giving rise to this appeal was instituted 
by the defeated decree-holder' Kali Prasad under 
the provisions of Order 21, Rule G3, Civil P. C. 
In the plaint he alleged that he was one of the 
creditors of defendant l and there were several 
other creditors so that defendant 1 'had be¬ 
come heavily indebted and that it was only in 
order to avoid payment of the dues to the plain¬ 
tiff and to other creditors that defendant l had 
executed a farzi and got up deed of gift on 
9-5-1932 and a sale deed on 16-6-1933. The plain¬ 
tiff gave details of the debts due to the various 
creditors and urged that the property valued at 
rs. 84,000, has been stated in the deed of gift to 
be valued only at Rs. 15,000, and that both the 
documents were executed out of mala fide inten¬ 
tion and that thoy were not intended to be acted 
upon and were not acted upon; but on the other 
hand the properties covered by the deeds were 
all along in possession of defendant 1 and defen¬ 
dant 2 had never been in possession thereof. 
Accordingly the relief sought for was that the 
Court may set aside the order dated 30-11.1935, 
and hold that the deed of gift and the sale deed 
were fraudulent, null and void and inoperative 
against the plaintiff and other creditors of defen¬ 
dant 1, so that the plaintiff and the other credi¬ 
tors may get the properties covered by those 
deeds sold. He also stated in the plaint that should 
any of the other creditors of defendant 1 desire 
to join in the suit, they may be made co-plain¬ 
tiffs. Four other persons were impleaded as co¬ 
plaintiffs 2 to 5 after the publication of a notice 
under order 1, Rulo 8, Civil P. C., but after the 
expiry of one year from the date of the order 
allowing the claim case. Plaintiff l, however, 
was rightly treated as having instituted the suit 
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in a representative capacity so that the mere 
fact that the other co-plaintiffs came on the re- 
cord after the period of limitation has become 
immaterial. 

[4] On 1-7-1937 Ramlachhan Kuer filed her 
written statement in which she claimed that he 
had acquired title and possession under the 
deeds which were wrongly stated to be mala fide 
and inoperative. 

[5] On 21st October 1937 she executed a 
will m favour of Sri Thakur Sita Ram Ji by 
which she bequeathed some of the properties 
in favour of the deity in these terms : 

“After my death the said Shri Thakur Sita Ramji 
shall be and shall remain-for ever in possession and 
occupation as the proprietor of all the properties consti¬ 
tuting my proprietary interest which I have acquired 
under the deed of gift dated 7-5-1932 and sale deed 
dated 16-6-1933 executed by my husband Babu Raghu¬ 
nath Sahay.My husband Babu Raghunath 

Sahay shall, so long as he is alive, continue to be the 

shibait (sic) of the said Shri Thakur Sita Ramji. 

I have appointed my husband Babu Raghunath Sahay 
as executor of this will of mine.” 

On 27-10-1937, she died. 

[6] On 9-12-1937 Babu Raghunath Sahay as 
the shebait of Sri Thakur Sita Ramji filed an 
application in this suit that Sri Thakur Sita 
Ramji may be substituted as the legal represen. 
tative of his deceasod wife on the foot of the 
will dated 21-10-1937. The plaintiff objected to 
this substitution on the ground that there was 
no necessity to make any substitution as Babu 
Raghunath Sahay was the real owner in posses¬ 
sion of the properties and the sale-deed and the 
deed of gift in favour of defendant 2 did not 
convey any title to defendant 2. On 16-5-1938, as 
the plaintiff contested the petition for substitu¬ 
tion, the pleader appearing on behalf of Thakurji 
did not object to the refusal of his application 
because it was the duty of the plaintiff to bring 
all the persons concerned on the record and ha 
also urged that the plaintiff took the risk of pro- 
ceeding with the suit without the applicant being 
brought on the record. The Court very rightly 
observed that he saw no reason why the plain¬ 
tiff should be compelled to add Sri Thakur 
Ramji as a party and he accordingly ordered 
that the application of Thakurji to be added as 
a party should bo rejected, but observed that the 
idol will be, in no way, bound by the decree if 
any that will bo passed in that suit. This order 
is to be found at p.63 of the record (part l). The 
name of defendant 2, who was admittedly dead, 
was expunged from the record. 

[7] On 4-6-193S, defendant 1 filed a petition in 
which he prayed that the whole suit should be 
held to have abated. The matter was taken up 
on 15-9-1938, w’hen the plaintiff contended that 
no substitution of anybody was necessary as 
defondant 2 was a mere benamid&r of defendant 1 
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who has all along been in possession of the pro¬ 
perties in suit. But the Court observed that in 
his opinion Sri Thakurji ought to have been 
made a party, but as his application was already 
rejected and no further steps had been taken by 
the plaintiff it was unnecessary for him to say 
anything on the matter. He then considered 
whether the right to sue survived against defen¬ 
dant 1 alone and observed that this will depend 
upon the decision as to whether defendant 1 
alone is the owner of the properties and defen¬ 
dant 2 was his mere benamidar, and as this was 
the main point of dispute in this casej the Court 
could not decide it properly at that stage and 
accordingly rejected the application of defen¬ 
dant 1 that the suit should be ordered to have 
abated. 

[8] Against this order defendant 1 moved this 
Court in Civil Revn. No. 636 of 1938, but the ap¬ 
plication was withdrawn on it being distinctly 
understood that defendant 1 will not be pre¬ 
vented from raising the point which he had 
raised in the trial Court at the time of the 
hearing. 

[9] On 3-11-1940, defendant 1 died, and the 
plaintiff filed a petition on 7-11-1940, to be allowed 
to bring the legal heirs of Raghunath Sahay on 
the record. The daughters of Raghunath Sahay 

' were brought on the record on 2-12-1940. 

[10] In the meantime on 30-9-1940, the will 
executed by Ramlachhan Kuer in favour of the 

i deity was admitted to probate and, therefore, 
one of the objections which the plaintiff had to 
the substitution of the deity disappeared. Accord¬ 
ingly, on 10-3-1940, the plaintiff filed a petition 
in which he prayed that Sri Thakurji may be 
added as a party through the shebaits, the 
daughters of Raghunath Sahay. This application 
was opposed on behalf of the daughters on the 
ground that the plaintiff had formerly objected 
to the addition of Sri Thakurji when the deity 
wanted to be made a party and the application 
was rejected on the application of the plaintiff 
himself and the plaintiff cannot now be allowed 
to go back on his former attitude. The learned 
Subordinate Judge on 20-3-1941, held that as 
according to the defendant this deity was a 
necessary party to the suit, he should be made a 
party and the mere fact that the plaintiff ob¬ 
jected to its being made a party at the previous 
stage of the suit, cannot operate as estoppel 
against him. He then considered the question of 
abatement and observed that the question will 
be gone into at the time of the hearing of the 
suit, and the defendants will not be prejudiced 
if the deity was made a party. Similarly regard¬ 
ing the question of limitation, the Court observed 
that the matter will be considered at the time 
of the hearing of the suit and he made it clear 


that the addition of the deity as a party will not 
prejudice the plaintiff or the other defendants in 
any way. Accordingly he directed that the deity 
be added as a party in the suit and the plaint 
be amended. 

[11] Against this decision the deity moved 
this Court in Civil Revn. No. 332 of 1941 which 
was disposed of by Harries C. J., and myself on 
6-11-1941. While dismissing the application we 
observed that we expressed no opinion what¬ 
soever on the question whether the suit was or 
was not barred against the deity and that the 
question was left open for decision by the Court 
below at the appropriate time. We also declined 
to express any opinion as to whether the plain¬ 
tiff was estopped from contending that the deity 
had no title. 

[12] On 25-8 1942, the other plaintiffs were 
added as co-plaintiffs. 

[13] At the request of the defendants, the 
learned Subordinate Judge heard arguments on 
issue no. 14 “Has the suit abated ? If so, can the 
abatement be set aside ?” The learned Sub¬ 
ordinate Judge passed an elaborate order on 
27-5-1941 in which he held that defendant 1, 
Raghunath Sahay, had become the legal repre¬ 
sentative of defendant 2 from the date of her 
death on 27-10-1937 and further that it was diffi¬ 
cult for him to resist the contention on behalf 
of the plaintiff that the case fell under o. 22, 
R. 2, Civil P. C., and no application for substi¬ 
tution was necessary as defendant 1 was the legal 
representative of defendant 2 and was already 
on the record even though it appeared to him 
at first sight that a different principle should 
have guided him in this case in view of the 
attitude taken up by the plaintiff. In the result 
he held that defendant 1 remained the legal 
representative of the estate of defendant 2 till he 
died and, on his death, the plaintiff applied in 
time to bring on the record his daughters who 
are the next legal representatives under the 
terms of the will and who are also the heiresses 
at law of both defendants 1 and 2 and concluded . 
that the suit had not abated. 

[14] The successor of the learned Subordinate 
Judge completed the trial of the suit and has 
given a decision on 11-11.1942 in which he has 
held that the gifted property and the property 
covered by the sale deed were intentionally 
made the subject of these apparent dispositions 
in order to screen them off from the creditors. 
He further held that no title had passed to the 
donee and the vendee and accordingly he decreed 
the suit of the plaintiff. 

[15] In appeal, it is contended by Mr. B. N. Rai 
that the learned Subordinate Judge was wrong 
in holding that the suit had not abated and 
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that in the events that have happened the suit 
should have been dismissed against the deity. 

[1C] In my opinion the contention of the ap¬ 
pellants is well founded. The plaintiff as already 
stated made a clear allegation in the plaint that 
the title in the properties in suit never passed 
from defendant l to defendant 2 as the deed of 
gift and the sale deed were inoperative. He 
persisted in this position when the deity appel¬ 
lant applied to be made a party and on the 
objection of the plaintiff an order was passed 
that the deity should not be added as a party 
and that “the idol would in no way be bound 
by the decree if any passed in this suit.” 

[17] The plaintiff’s alternative argument does 
not help him either. Let it be assumed that the 
title of the properties in suit was with defen¬ 
dant 2, but she transferred that title in favour 
of the deity by the will, and the title vested in 
the deity. It is a mistake to think that the title 
vested in the deity only from the date of the 
probate of the will which was pronounced on 
30-9 1940. That being the position, when defen¬ 
dant 2 died, the title of the properties in suit 
vested in the deity. This is not a case where 
defendant 1 as a shebait of the deity was already 
on the record because the plaintiff refused to 
recognise defendant l as tho shebait of the deity 
and insisted that he was on the record in his 
personal capacity only as the owner of the pro¬ 
perties in suit and not as a legal representative 
of defendant 2. This position is so clear that it is 
impossible to accede to the argument advanced 
on behalf of the respondents. 

[18] Mr. B. N. Rai has drawn attention to the 
case in A. I. R. 1926 P. C. 88. 1 In that case some 
persons wero made defendants as the sons and 
legal representatives of a deceased tortfeasor, 
but their names were struck out from tho 
record and some other persons were substituted 
as the administrators of the estate of the deceased 
Sunder Das and after a lapse of one year the 
discharged defendants wero again reinstated as 
defendants. Thoir Lordships of the Judicial 
’Committee observed at p. 91 : 

“The suit was thereby brought to an end as against 
tho sons. On 21-6*1924 the Judicial Commissioner 
reviewed this order and altered it. He held that as no 
formal letters of administration had been taken out, 
tho previous order was wrong and ho directed, but 
only after tho lapse of a year, the names of the sons to 
be restored as defendants through their mother and 
guardian. Tho original plaint of November 1922, 
against tho sons had been superseded by a plaint of 
10-7-1923, amended in accordance with the Commis¬ 
sioner’s earlier order so as to bo directed against the 
estate alone. 

Hus amended plaint is again to be superseded by ono 
in which the suit is to bo ono against tho sons alone. 
Tho latter now como before tho King in Council, and 
not unnaturally ask that tho plaint thus amended 
should be treated as instituting a new suit, and they 
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To this contention their Lordships do not see any 
answer.” 

[19] These observations apply to the facts of 
this case as the deity was sought to be added 
on 21-3-1941, and the suit has to be treated as 
a new suit against the deity instituted on that 
date. But on that date six years had elapsed 
from the date of the transactions sought to be 
impugned—this is on the assumption that the 
suit was a proper suit instituted under the pro. 
visions of S. 53, T. P. Act. 

[20] A ‘somewhat similar situation arose in 
GG I. a. 198. 2 In the plaint in that suit four trustees 
of a certain Pagoda were sued in that capacity 
and the plaintiff had also asked for relief against 
each of the defendants personally. Shortly after 
the suit began, the four trustees were removed 
from their position as trustees of the Pagoda 
and eight others were appointed in their place. 
Upon that the plaintiff made an interlocutory 
application asking originally to add the eight 
new trustees as defendants and subsequently to 
substitute the new trustees in place of the old. 
This application was granted and thereupon the 
names of the four original trustees were struck 
ofl and those of the new r trustees were substituted. 
When the case came up for trial and before the. 
hearing began on the merits, the trial Judge 
suggested that the liability of the original trus¬ 
tees w T as a personal one and that no liability 
attached to the new trustees. Upon this the 
plaintiff about a year after the date of the 
first order made an application to replace the 
names of three out of four original trustees 
(the other having died) as defendants, but this 
application was refused by the trial Judge. 
Before their Lordships the plaintiff argued that 
he had not proceeded under o. 23, R. l in apply- 
ing for the substitution of the new’ trustees in 
place of the old, but that his application was 
made under o. 1 , R. io alone. But this argument 
did not appeal to their Lordships in these words 
at p. 205 : 

"The last named rule no doubt authorizes the Court 
to order the name of a party improperly joined to be 
struck out and that tho names of any person who ought 
to have been joined be added. But such an order is 
expressly directed to be made on such terms as may 
appear to the Court to be just. 


If no terms are inserted in the order, then, in their 
Lordships’ view, tho effect of withdrawing the suit 
ngainst some of the defendants is to be ascertained 
from O. 23, R. 1. That order is not very happily 
worded, but its meaning is reasonably clear. Under its 
provisions the Court may give liberty to tho applicant 
to institute a fresh suit after a withdrawal, but if it 
dees not do so, the plaintiff is precluded from institut¬ 
ing a fresh suit in respect of the same subject-matter.” 

[ 21 ] In my opinion, therefore, in whatever 
W’ay the question is looked at, the result must be 
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unfavourable to the plaintiff respondent and for 
this he alone is to blame because he vehemently 
opposed the addition of the deity as a defendant 
at the earlier stage of the suit. 

[22] Mr. Rajkishore Prasad relied upon a 
number of cases in support of his contention, 
but none of them takes a view contrary to- that 
which I have expressed above. 

[23] For these reasons I came to the conclu¬ 
sion that the learned Subordinate Judge was 
wrong in holding that the suit had not abated 
by reason of the events stated already. The suit 
was also barred by limitation against the deity 
appellant. 

[24] The case of the daughters appellants, on 
the other hand, is different because they have 
been substituted as the legal representatives of 
defendant 1. But it is unnecessary to consider 
their appeal separately because, in our opinion, 
the suit of the plaintiff should have been dis¬ 
missed against the deity appellant. To that 
extent the appeal of the daughters as the shebaits 
of the deity must succeed. The appellants had 
no objection if the plaintiffs proceeded to execute 
the decree against properties in possession of the 
daughters as heirs of defendant 1 provided it 
was not barred by limitation. 

[25] The result is that the appeal is allowed, 
the decision of the learned Subordinate Judge is 
set aside and the suit of the plaintiffs is dismis¬ 
sed, but in the circumstances each party will 
bear his own costs of this litigation in this Court 
and in the Court below. 

[26] Miscellaneous A-ppeal No. 367 of 1943. 
—This appeal has become infructuous in view of 
our decision just pronounced in First Appeal No. 13 
of 1943. It was admitted on behalf of the respon¬ 
dent that if the decision in the first appeal was 
adverse to the respondent this appeal must also 
be allowed. 

[27] The short facts are that an application 
for execution was filed by the decree-holder Kali 
Prasad in 1935. An objection under 0. 21 , R. 58 , 
Civil P. C., was filed on behalf of the wife of 
Raghunath Sahay claiming the attached pro¬ 
perties by virtue of a deed of gift dated 9-5-1932 
and a deed of sale dated 16 6-1933. That objec¬ 
tion was allowed bn 30-11-1935, and tbe execution 
case was struck off. The decree-holder then 
instituted a suit in 1936 for a declaration that 
the deed of gift and the sale deed were farzi and 
inoperative. This was decided in favour of the 
decree-holder on 11-11-1942, but that decision has 
been reversed by us while disposing of First 
Appeal No. 13 of 1943. In the meantime, during 
the pendency of the title suit, the decree-holder 
started another execution case on 5-4-1937 regis- 
tered as no. 81 of that year and he realised a 
certain sum by sale of the other properties of 
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Raghunath Sahay not covered by this suit. That 
execution was struck off on 26-6-1938. After the 
decision in favour of the decree-holder on 
11-11-1942 the decree-holder filed another execu¬ 
tion on 28-1-1943 against the properties covered 
by that suit. The objection of the judgment- 
debtor to the execution of this decree on the 
ground that the application was barred by limi¬ 
tation was rejected by the learned Subordinate 
Judge on 25-8-1943. Hence the miscellaneous 
appeal to this Court. 

[28] The learned Subordinate Judge was 
correct in holding that the application was 
not barred by limitation, but as we have held 
that those properties which are covered by the 
suit of 1936 did not belong to the judgment- 
debtor on the relevant date, the application for 
execution so far as it seeks to attach and sell the 
said properties must be disallowed. 

[29] In the result this appeal is also allowed 
and the order of the learned Subordinate Judge 
of Gaya, dated 25-8-1943 is set aside but for 
reasons different from those which were in 
existence at the time when that order was passed 
by the learned Subordinate Judge. Each party 
will bear his own costs of these proceedings in 
this Court and in the Court below. 

Ray J. — I entirely agree and have nothing 
to add. 

R.G.D. Appeals allowed. 
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Fazl Ali C. J. and Reuben J. 

Janak Singh and others — Plaintiffs — 
Appellants v. Adya Singh and others — 
Defendants — Respondents. 

Appeal No. 487 of 1944, Decided on 30-8-1946, 
from appellate decree of Addl. Sub-Judge, Monghyr, 
D/- 3-5-1944. 

(a) Bihar Tenancy Act (8 [VIII] of 1885), S. 103B 
— Entries in papers prepared by Khas Mahal 
cannot be used as presumptive evidence. 

The entries made in papers prepared by the Khas 
Mahal cannot be used as presumptive evidence under 
S. 103B. Although such entries can be treated as evi¬ 
dence it cannot be presumed that the entries are correct. 

[Para 4] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), Sch. Ill, 
Art. 3 — Dispossession of tenant by person in 
pursuance of latter’s settlement with landlord is 
dispossession by landlord. 

If a landlord acting in collusion and conspiracy with 
another person purports to grant settlement to that 
person in respect of certain lands which are in posses¬ 
sion of a tenant and if that tenant is dispossessed by 
the alleged settles acting in concert or collusion with 
the landlord then the dispossession may be regarded as 
dispossession by the landlord so as to attract the provi¬ 
sions of Art. 3 of Sch. 3, Bihar Tenancy Act: 22 A.I.R. 
1935 Pat. 372, Foil. [Para 5] 

Case referred :— 

1. (’35) 22 A. I. R. 1935 Pat. 372 : 158 I. C. 21, Har 

Dayal Bhagat v. Nathuni Bhagat. 
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Rajliishorc Prasad — for Appellants. 

K. K. Sinha and Rajeslnvari Prasad — 

for Respondents. 

Fazl Ali C. J. — This is an appeal from a 
decree of the Additional Subordinate Judge of 
Mongbyr reversing the decision of a Munsif of 
Monghyr. The suit which has given rise to this 
appeal related to 34 bighas 9 kathas and 16 dhurs 
of land in mauza Rahatpur tauzi no. 1407-939. 
These lands appertained to a khas mahal area and 
the plaintiffs’ case was that they had received 
settlement thereof from the defendants second 
party who are maliks or farmers of the village 
and their names had been recorded as tenants in 
the papers which were prepared during the khas 
mahal survey of 1926-1927 and 1931-1932. Subse¬ 
quently there was a quarrel between them and 
the landlords, as a result of which the latter 
granted fabricated receipts and hukumnamas to 
the defendants first party and ultimately the 
names of the latter were recorded in the survey 
proceedings of 1937-1938. After these proceedings 
there was a proceeding under S. 144, Criminal 
P. C., with regard to the disputed land. No final 
order was passed in this proceeding as there was 
a tanaza pending between the parties before the 
Settlement Officer. Ultimately the tanaza was 
decided against the plaintiff's and the defendants 
first party dispossessed them on 25th Kartik 1346. 

[2] The suit ^vas contested by defendants first 
party whoso case was that the disputed land 
never belonged to the plaintiff’s; that those lands 
had been settled by the defendants second party 
with the defendants first party and that they 
had been in peaceful possession thereof for a 
long time. It was also pleaded by the defen¬ 
dants first party that the suit was barred by 
limitation. 

[3] The trial Court decreed the plaintiff’s suit 
but the lower appellate Court has reversed the 
judgment of the trial Court and dismissed the 
suit holding among other things that the suit 
is barred by Art. 3 of Sch. 3, Bihar Tenancy Act, 
which provides a period of two years as the 
period of limitation for a suit to recover posses¬ 
sion of land claimed by the plaintiffs as raiyats 
and farther provides that the period of limitation 
shall run from the dato of dispossession. The 
lower appellate Court has also held that on the 
merits the plaintiffs are not entitled to succeed 
and in arriving at this finding it has remarked 
that the presumption arising from the latest 
survey entry has not been rebutted. The plain¬ 
tiffs have now preferred this second appeal. 

[ 4 ] There can bo no doubt that tho judgment 
of the lower appellate Court in so far as it 
relates to the merits of tho case, is open to 
objection. The learned Additional Subordinate 
Judge has failed to realise that the entries upon 


which the defendants first party relied were 1 
made in papers prepared by the khas-mahal. I 
These entries cannot be used as presumptive 1 
evidence under s. 103B, Tenancy Act. They can 1 
certainly be treated as evidence but it cannot 1 
be presumed that the entries are correct. But \ 
it seems to me that the finding of the learned r 
Additional Subordinate Judge on the question J 
of limitation is sufficient to conclude the appeal. I 
The learned Subordinate Judge has virtually I 
held that the suit was barred by limitation on 
the plaintiffs’ own allegations. Those allegations j 
have been summarised in his judgment in these 
words : I 

“In the present suit the plaintiffs’ case is that the I 
landlord defendants second party have been trying to get 
rid of the plaintiffs for a long time. In fact according 
to the plaintiffs as long ago as 1926 the landlord tried | 
to dispossess the plaintiffs. Then it is the plaintiffs’ 
case that since the landlords bear enmity with the 
plaintiffs they got the names of the defendants first party 
entered in respect of tho disputed lands in survey in 
1937-38 and the reasons for this was that the landlords 
wanted the plaintiffs to depose falsely in a criminal 
case and the plaintiffs refused. This evidence the 
learned Court has held to be unrebutted and proved. 

It follows from this that tho entry of the name of the 
defendants first party in 1937-38 survey records was the 
direct result of the action of the landlord himself. 
Having dono this the landlord then proceeded to give 
settlement to the defendants first party and supplied him 
with hukumnama receipts, etc. Armed with all these, the 
defendants first party proceeded and dispossessed the 
plaintiffs. The Patna ruling I have referred to above 
thus fits in every respect.” 

The Patna ruling on which reliance was placed 
by the learned Additional Subordinate Judge in 
deciding the case is reported in A. I. R. 1935 
Pat. 372. 1 In that case it was held that if a 
person who goes on the land armed with a 
settlement from the landlord turns out the 
raiyat and dispossesses him, such dispossession 
is by the landlord and that in order to apply 
special limitation it was not necessary that the 
dispossession of the raiyat must be by the 
landlord himself or by his hired servant. In 
other words it was held that if the landlord au- 
thorises a person by making the settlement of 
the lands with him to dispossess a raiyat and 
that person armed with that settlement dispos¬ 
sesses him, the dispossession was by the land¬ 
lord. 

[ 5 ] The view expressed in this case is sup¬ 
ported by )several decisions of the Calcutta 
High Court and it may be taken to be well 
settled that if a landlord aoting in collusion and 
conspiracy with another person purports to 
grant settlement to that person in respect of 
certain lands which are in possession of a 
tenant and if that tenant is dispossessed by the 
alleged settlee acting in concert or collusion 
with the landlord then the dispossession may 
be regarded as dispossession by the landlord so 
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as to attract the provisions of Art. 3 of Sch. ill, 
Bihar Tenancy Act. The only question is whe¬ 
ther in the present case there was justification 
for the learned Additional Subordinate Judge in 
holding that the plaintiffs had set up the case 
of collusion between the landlord and the defen¬ 
dants first party. Our attention was directed in 
the course of the argument to para. 6 of the 
plaint which runs as follows : 

“ That defendants Nos. 1 and 16 filed objection before 
the Settlement Officer of the Khas Mahal at the time 
of the said survey record of rights with various false 
allegations and they filed fabricated and false receipts 
and also hukumnamas granted by the defendants second 
party who were and are in their collusion to show that 
they were in possession of the suit land and hence defen¬ 
dants first party were recorded in the survey record of 
right of 1937-38.” 

This paragraph does not contain the whole of 
the plaintiffs’ case on the point. Apparently the 
learned Additional Subordinate Judge has pieced 
together the statements made by the plaintiffs 
in their pleading and in the evidence and has shown 
that their own case was that the defendants first 
and second parties had acted in collusion and con¬ 
cert and that the plaintiffs had been dispossessed 
as a result of such action on their part. It seems 
to me therefore that in substance the learned 
Subordinate Judge has correctly reproduced the 
case of the plaintiffs in his judgment and was right 
in holding that upon the plaintiffs’ own case the 
suit was barred by limitation. In this view I 
would dismiss this appeal, but there will be 
no order for costs in this case. 

Reuben J. — I agree. 

N.S. Appeal dismissed . 
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Manohar Lall Ag. C. J. and 

Das J. 

Bam Narain Das — Defendant—Appellant 
v. Governor-General in Council and 
others—Plaintiffs — Respondents. 

Appeal No. 893 of 1945, Decided on 27-8-1946, 
from appellate decree of Sub-Judge, Chaibassa, D/- 
2-2-1944. 

Civil P. C. (1908), O. 7, R. 7 — Court can take 
notice of events subsequent to suit to shorten liti¬ 
gation—Governor-General in Council taking pos¬ 
session of appellant’s land under S. 16, Land 
Acquisition Act—Land leased to Railway—Posses¬ 
sion not given by appellant—Appellant as trespas¬ 
ser in possession for more than twelve years from 
date of suit for his ejectment by Governor- 
General in Council — Management of Railway 
passed to plaintiff subsequent to suit —• Court held 
could take DOtice of this fact — Plaintiff held had 
right to maintain suit in view of S. Ill (d), T. P. 
Act—Transfer of Property Act (1882), S. Ill (d). 

Ordinarily, a Court is bound to give a decision in the 
suit on the facts and circumstances as they exist on the 
date of the suit and should not take notice of events 
which have happened after the date of the suit* But 


the Court has power to take notice of events subsequent- 
to the suit in order to shorten the litigation. 

[Para 7] 

The Governor-General in Council having taken pos¬ 
session under S. 16, Land Acquisition Act, of the 
appellant’s land made over the same to the B. N. 
Railway by way of lease. But the appellant did not 
give possession to the Railway and was in possession as 
a trespasser for more than twelve years from the date 
of the suit which was instituted by the Governor- 
General in Council against the appellant for his 
ejectment. During the pendency of the appeal in the 
suit before the lower appellate Court, management of 
the B. N. Railway passed into the hands of the 
Governor-General in Council. The B. N. Railway was 
impleaded as a defendant to the suit. It was contended 
that the plaintifi could not maintain the suit for 
present possession but could only claim a declaration of 
title to the land in suit : 

Held that the Court could take Dotice of the fact 
that management of the B. N. Bailway had passed 
into the hands of the Governor-General in Council sub¬ 
sequent to the date of the suit and as the interest of the 
lessor and the lessee became vested in the same person, 
namely the plaintiff, the plaintiff had every right to 
maintain the suit for ejectment under S. Ill (d), T. P. 
Act; and, as the rights of the plaintiff as the owner of 
the land in suit were admitted and were found to be 
subsisting, the decree to be passed in the case would be 
a decree for ejectment of the defendants and possession 

delivered to the Governor-General in Council. 

[Paras 6 & 7] 

C. P. C. — 

(’44-Com.) 0. 7, R. 7, N. 4, pts. 1 and 4. 

M. K. Mukherji — for Appellant. 

B. N. Mitter — for Respondents. 

Manohar Lall Ag. C. J.— This is an appeal by 
a defendant Ram Narain Dass who is aggrieved 
by the appellate order of the Special Subordi. 
nate Judge of Chaibassa dated 2 nd February 
1944, by which he reversed the decision of the 
learned Munsif of Jamshedpur and held that the 
plaintiff.respondent, the Governor-General.in- 
Council had a right to maintain the suit in 
ejectment. 

[2] The facts are no longer in dispute and 
may be shortly stated. The plaintiff as a result 
of certain land acquisition proceedings took 
possession under S. 16, Land Acquisition Act, on 
17th July 1920, of the lands which are the sub¬ 
ject of this appeal and other lands. Thereafter 
in accordance with the terms of an indenture 
dated 9th March 1887, entered into between the 
Secretary of State for India in Council and the 
Bengal Nagpur Railway, the land in question 
was made over to the railway, but the appellant 
did not give possession to the Bengal Nagpur 
Railway. The position of the appellant is ad¬ 
mitted to he that of a trespasser and he has 
been found to be in possession for more than 
twelve years from the date of the suit which 
was instituted on 20th December 1941. During 
the pendency of the appeal before the learned 
Subordinate Judge the management of the 
Bengal Nagpur Railway passed into the handa 
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of the Governor-General-in-Council, the plain- 
tiff. 

[3] The learned Munsif came to the conclu¬ 
sion that upon these facts the plaintiff was the 
lessor and the Bengal Nagpur Railway Com- 
pany was the lessee and as the lands in question 
had been made over to the Bengal Nagpur 
Railway the plaintiff having no present right of 
possession could not maintain the action in 
ejectment. Accordingly he dismissed the suit. 

U] In appeal, the learned Subordinate Judge 
upheld the findings of the learned Munsif on 
questions of fact, but in disagreement with the 
trial Court he held that the plaintiff had a 
right to maintain the suit. No question of 
limitation arose, as the period of GO years’ 
adverse possession had not been completed by the 
defendant appellant. Hence, the second appeal 
to this Court. 

[5] Mr. M. K. Mukherji on behalf of the 
appellant contended that the only relief which 
the plaintiff could claim was the relief under 
S. 42, Specific Relief Act, namely, that the title 
of the plaintiff to the lands in suit could be 
declared, but he argued that the plaintiff could 
not maintain the suit for present possession and 
that it was only the Bengal Nagpur Railway 
Company who was entitled to maintain the suit, 
and if the Bengal Nagpur Railway Company 
had been the plaintiff the suit for possession 
could not have been decreed in favour of the 
Railway Company as on the findings of fact the 

Railway Company was out of possession for 
over 12 years. 

[G] Upon the finding that the Bengal Nagpur 
Railway Company is now vested in the plaintiff, 
the matter becomes easy of solution. The inter¬ 
ests of the lessor and the lessee have now 
become vested in the same person, namely the 
plaintiff, and, therefore, the plaintiff has every 
right to maintain the suit for ejectment' See 
S. ill (d), T. P. Act. 

[7] It was argued on behalf of the appellant 
that the Court is bound to give a decision in 
the suit on the facts and circumstances as they 
exist on the date of the suit and should not 
take notice of events which have happened 
after the date of the suit. Ordinarily this is so. 
But it has been held in many cases that the 
Court has power to take notice of events sub- 
sequent to the suit in order to shorten the liti¬ 
gation. In the present case there is no possible 
defence to the defendant if the Governor- 
General m Council instituted the suit on the 
dato the Bengal Nagpur Railway Company 
came to be owned by the plaintiff. No fresh 
facts could be adduced in favour of the defen¬ 
dant. I have already stated that the findings of 
fact are in favour of the appellant, namely^that 


he has been in possession for more than twelve 
years from the date of the suit or let it be 
assumed from the date when the Bengal Nagpur 
Railway Company came to be vested in°the 
• Governor-General-in-Council. Moreover in this 
case the Bengal Nagpur Railway Company is 
itself a defendant and, therefore, the Court 
would be justified in decreeing the suit of the 
plaintiff and the possession would be delivered 
to the plaintiff through the lessee, the Bengal 
Nagpur Railway Company. In the present case, 
however, the Bengal Nagpur Railway Company 
is the same as the plaintiff. Therefore, as the 
rights of the plaintiff as the owner of the lands 
in suit are admitted and have been found to be 1 
subsisting, the decree which would be passed in' 
the case would be a decree for ejectment of the) 
defendants and possession delivered to the' 
Governor-General-in-Council. 

[8] For these reasons the appeal must be 
dismissed and the decision of the learned Sub¬ 
ordinate Judge affirmed though for reasons 
different from those which commended them¬ 
selves to that Judge. In the circumstances each 
party will bear his own costs of this litigation 
in all the Courts. 

Das J. — I agree. 

v.R. Appeal dismissed . 
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Das J. 

Bhagwan Sahai and another — Petitioners 
v. Divisional Forest Officer , Bazar ibagh — 
Opposite Party. 

Criminal Revn. No. 410 of 1946, Decided on 23*7-1946, 
ngainst order of Magistrate with appellate powers, 
Hazaribagh, D/- 17-1-1946. 

(a) Penal Code (1860), S. 379 — Onus is on pro¬ 
secution to prove that accused acted dishonestly. 

‘Dishonesty’ being an ess?ntial ingredient of the 
offence of theft, it is initially for the prosecution to 
prove that the accused had acted dishonestly so as to 
come within the mischief of the offence of theft. 

[Para 2] 

(b) Forest Act (1927), Ss. 4 and 20 — Forest does 
not become reserved forest until notification under 
S. 20 is issued. (Obiter.) 

A forest does not become a reserved forest on the 
issuo of the notification under S. 4, Forest Act. On the 
issue of the notification under S. 4 new rights cease to 
accruo and Government no doubt acquires certain 
rights over the forest in question. The forest, however, 
does not become a reserved forest until a notification 
under S. 20 of the Act is issued. [Para 3} 

P. B. Gupta — for Petitioners. 

Government Advocate — for Opposite Party. 

Order. — The two petitioners are father and 
son. Petitioner No. l is an employee of the 
Dhanwar Estate. The two petitioners have been 
found guilty under s.379, Penal Code, and have 
been sentenced to a tine of rs. 200 each or in 
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default rigorous imprisonment for four months 
each. The case against these two petitioners was 
that they bad cut and removed timber from a 
jungle known as Artoka jungle within the jurisdic¬ 
tion of Bengabad Police-station. It is necessary 
to state some facts in order to appreciate the 
points which have been raised on behalf of the 
petitioners. Artoka jungle is owned by the 
Dhanwar Estate of which petitioner No. 1 is an 
employee. It appears that the proprietor of the 
Dhanwar Estate made an application under 
S. 38, Forest Act, and as a result of his applica¬ 
tion the Provincial Government issued a noti¬ 
fication NO. 377-VIF-15/44 R. T., dated 8-9-1944 
which was published in the Bihar Gazette on 
13-9-1944. This notification declared the intention 
of Government to constitute the said jungle as 
a reserved forest. Paragraph 2 of the notification 
contained the declaration which purported to be 
in pursuance of s. 4, Forest Act. Soon after the 
issue of the said notification the petitioners cut 
and removed some timber from the jungle in 
question. Certain forest guards noticed the act 
of removal and on being questioned the peti¬ 
tioners said that the timber was required for the 
purpose of repairing the bhandar house of the 
proprietor of the Dhanwar Estate. Thereafter, 
an enquiry was made and the case against the 
petitioners was started with the result stated 
above. 

[2] That the petitioners removed some timber 
from the jungle in question has not been disputed 
before me. Learned counsel for the petitioners 
has raised several points before me, the most 
important one of which is that the Courts below 
have gone wrong in their finding as to the 
“dishonesty” of the petitioners. The Court of 
appeal below has come to the finding that the 
petitioners removed the timber for their own 
benefit and not for the use of the proprietor of 
the Dhanwar Estate. Learned counsel for the 
petitioners has contended before me that this 
finding is against the evidence on the record. 
He has referred me to the evidence of prosecu¬ 
tion witness No. 2, which evidence shows that 
some timber was required for the building of the 
house of the proprietor of the Dhanwar Estate. 
The petitioners stated at the very beginning, as 
soon as the removal was noticed, that they were 
taking the timber for the use of the proprietor 
of the Dhanwar Estate. In the circumstances it 
seems to me that the prosecution has failed to 
prove that the petitioners were acting dishonestly 
within the meaning of the Penal Code when 
they were removing the timber for the use of 
the proprietor of the Dhanwar Estate. A ques¬ 
tion has been raised before me if the onus on 
this point is on the prosecution or on the defence. 
The learned Government Advocate has .con¬ 


tended before me that it was for the petitioners 
to prove that they had acted under the orders 
of the proprietor of the Dhanwar Estate and 
that the timber was required for the repair of 
the bhandar bouse of the proprietor. I am of the 
view that “dishonesty” being an essential in¬ 
gredient of the offence of theft, it was initially 
for the prosecution to prove that the petitioners 
had acted dishonestly so as to come within the 
mischief of the offence of theft. This the prosecu-l 
tion has failed to do. 

[3] There has been a further question before 
me as to whether the jungle in question became 
a reserved forest and came into the possession 
of Government as soon as the notification in 
question was issued. This question is of some 
nicety and not entirely free from difficulty. 
Under S. 3S, Forest Act, the Provincial Govern¬ 
ment may by notification apply to such land, 
for which an application has been made under 
sub-s. (l) of the section, such provisions of the 
Act as it thinks suitable to the circumstances 
thereof and as may be desired by the applicants. 
The notification which was issued in the present 
case states that all the provisions of the Forest 
Act, which are applicable or may be hereafter- 
extended to apply to reserved forests belonging 
to Government, shall apply to jungle in ques¬ 
tion. The provisions relating to reserved forests 
are contained in chap. II of the Act. Those 
provisions show that in order to constitute a 
reserved forest a particular procedure has to be 
followed; first, a notification under S. 4 has to 
be issued declaring that it has been decided to 
constitute a particular piece of land as a reserved 
forest. Then there is a further proclamation 
under S. 6 of the Act which is followed by an 
enquiry by the Forest Settlement Officer. After 
the conclusion of the enquiry there is a notifica¬ 
tion under S. 20 of the Act declaring a particular 
forest as a reserved forest. Learned counsel 
for the petitioners has contended before me that 
unless and until a notification under S. 20 of the 
Act has been issued, the jungle in question does 
not become a reserved forest and the forest in 
question does not come into the possession of 
Government. As I have stated before, the point 
is of some nicety and not entirely free from 
difficulty. In view of my finding that the prosecu¬ 
tion has failed to prove that the petitioners were 
acting dishonestly when they removed the 
timber, it is unnecessary to come to any decision 
on this other question as to whether the Artoka 
jungle became a reserved forest on the issue of 
the notification under S. 4, Forest Act. I am 
inclined to think that it is only on the issue of a 
notification under s. 20, Forest Act, that a, 
particular forest becomes a reserved forest as 
contemplated by the Forest Act. On the issue of 
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the notification under s. 4, Forest Act, new rights 
.cease to accrue and Government no doubt 
acquires certain rights over the forest in question. 
The forest, however, does not become a reserved 
forest until a notification under s. 20 of the Act 
is issued. 

[4] In view, however, of,the fact that the 
petitioners did not remove the timber dishonestly, 
the conviction under S. 379, Penal Code, cannot 
be sustained. The result, therefore, is that I 
allow the application and set aside the conviction 
and sentence passed against the petitioners. The 
fines if paid by the petitioners must be refunded 
to them. 

D-S. Application allowed. 


A. I. R. (34) 1947 Patna 266 (C . N. 96.] 

Manohar Lall Ag. C. J. and Ray J. 

Mahabir Bhagat and others — Defendants 
— Appellants v. Ram Chandra Bhagat and 
others — Plaintiffs — Respondents. 

Second Appeal No. 1358 of 1943, Decided on 21-8-1946, 
from appellate decree of Sub-Judge, Darbhan^a, D/- 
7-8-1943. 

(a) Easements Act (1882), S. 13 — Easement of 
necessity — Nature of — Partition of house pro¬ 
perty between plaintiffs and defendants — Latrines 
of plaintiff incapable of being used except by pas¬ 
sage running through defendant’s portion — Such 
passage also used as such before and after parti¬ 
tion — Right of passage over defendant’s land held 
must be presumed in plaintiff’s favour as easement 
of necessity. 

The law makes a clear distinction between an impli¬ 
ed grant and a presumed grant. The former arises 
out of intention ns expressed in words by the grantor 
and considered with reference to the stnto of circum¬ 
stances existing at the time of the grant whereas in the 
latter case, the grant operates not by virtue of any 
words used by the grantor but by virtue of a legal pre¬ 
sumption arising out of necessity whether absolute or of 
the qualified character. In tho latter case, easement 
emerges as a necessity from the severance of the 
dominant tenement from tho servient one, both of 
which erstwhile were the subject of common ownership. 
This presumption of law is made in favour of easements 
of necessity. Tho easement of necessity arises on a 
severance of tenements whother by partition or other¬ 
wise on tho principle that tho law will presume an 
additional grant in favour of tho grantee or a reserva¬ 
tion in favour of the grantor of every thing absolutely 
necessary for tho enjoyment of the dominant tenement. 

_ . . (Para 7] 

By a partition deed between the parties, the dominant 
tenement was allotted to the share of tho plaintiffs. It 
appeared plainly that but for tho presumed grant of 
way of necessity over tho disputed land which had 
fallen to tho sharo of the defendants on partition, tho 
privies on the dominant tenements would be incapablo 
of being used by tho plaintiffs. It was also found that 
not only this passage over tho disputed land was even 
prior to tho partition ever used as a sweeper’s passago 
but also on partition tho plaintiff’s house and the privy 
appertaining thereto were not accessablo to a sweeper 
through any other passage whatsoever: 

Held that the right of passage over the disputed 
land allotted to tho defendants must be presumed to 


have been granted as a matter of necessity to the plain- i 
tiffs by the defendants and that this was a grant which I i 
took place by operation of law and not by any act of parties 1 ] 
except severance of tenements. The fact that the parti- I 
tion deed did not contain words that would either by I ■ 
expression or by implication make out such a grant of I 
easement in favour of the plaintiffs was immaterial. I i 

[Para 8J I 

(b) Easements Act (1882), S. 41 — Easement of 1 

necessity — Extinction of. f 

An easement of necessity is extinguished neither by ( 
alteration of the dominant tenement nor by non-user I 
but only by the disappearance of the necessity: (1824) I 
2 Bing. 76 and (1905) 91 L.T. 816, Bef. (In this case it 
was held that the easement of necessity was not 
extinguished). [Para 10] 

(c) Easements Act (1882), Ss. 29 and 30— Ease- I 

ment of necessity—Increase of burden—Principles I 
of, explained. I 

If a dominant owner has only a limited right of using I 
a way, he is not entitled to use it for going to the I 
dominant tenement and thence to some other place I 
beyond, if the going to the latter spot was in reality the 1 
purpose of his journey, for he would then in effeot be I 
using the way for passing to some other place than the I 
dominant tenements, and he would be imposing a I 
greater burden on the servient estate than was intended 
by the grantor of the easement. He may not, therefore, I 
make mere colourable use of the dominant tenement to I 
make it appear that the object of using the way was to I 
go there, when, in fact, his intention was afterwards to 
go to a different place. But where tho disputed way is 
to be used not for the purpose of passing to the new 
dominant tenement through old dominant tenement, 
but for passing from one highway to another highway, 
tho owner of the dominant tenement after going 
through tho disputed passage to a highway is entitled 
to go therefrom in any direction or to any destination 
he likes. When he does this, he does it not by virtue > 
of his right of easement but under his right as one of 
tho public to pass and repass over a publio way. In such 
a case there is no increaso in the burden when there is 
no change in the purpose, nor in time, nor the width of 
the way, nor as to persons who can pass, nor the place 
from and to which they can pass, nor as to the direc¬ 
tion of way, inasmuch as the two termini of the claimed 
passage are still remaining unaffected by any change, if 
any, in tho dominant tenement. [Paras 13,14 £ 15] 

Cases referred : — 

1. (1905) 91 L. T. 816 : 74 L. J. Ch. 127, Harris v. 
Flower & Son. 

2. (1824) 2 Bing. 76: 2 L.J.C. P. 134, Homes v. Goring. 

3. (1669) 1 Saund 321 : 85 E. R. 454. 

4. (1864) 16 C.B.(n.S.) 81 : 33 L.J. C. P. 185 : 9 L.T. 

(N. S.) 763: 12 W. R. 554, Skull v. Glenister. 

5. (1880) 5 Ex. D. 254 : 41 L. T. 731 : 28 W. R. 229, 
Finch v. G. W. Ry. Co. 

B. K. Chaudliury — for Appellants. 

P. Jha t K. P. Forma and A. B. N, Sinha — for 

Respondents, 

Ray J.— This is defendant l’s second appeal 
in a suit instituted by the plaintiffs-respondents 
for a declaration of (l) their right of easement of 
way for a sweeper’s passage necessary for cleans¬ 
ing their latrines situate at the north eastern 
corner of their house, (9) for restraining the 
defendants from obstructing the passage, and (3) 
enjoining upon them to remove the obstruction 
created by putting up a door at the northern 
end of the lane in question. The learned lower 
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appellate Court by his judgment of affirmance 
has granted the plaintiffs a decree in terms as 

prayed for. 

[2] The plaintiffs based their cause of action 
on the following assertions of fact and law. That 
the plaintiffs and defendants constituted a joint 
Hindu family till the year 1931 when they 
separated and the properties were divided by 
metes and bounds as per a registered partition 
deed Ex. H, dated 13-2-1931. The family while 
in joint enjoyment of their dwelling houses had 
their privies to the north of the house block. 
There was and still is adjoining to the south of 
the parties’ houses a municipal road running 
east to west. Almost parallel to the southern 
road there runs a narrow strip of land to the 
north of the houses also running east to west. 
There is no doubt that this northern strip of 
open and parti land is used as a passage and 
has been referred to, very freely, by the parties 
in their evidence as u a passage.” It is common 
ground that this passage on the north running 
eastwest touches the privies both old and new 
and furnishes an unobstructed way for the swee¬ 
pers. The disputed lane has been existing in the 
very same condition and in the same site from 
before the partition and this lane running north- 
south, as it does, is the connecting road joining 
the southern municipal road and the northern 
passage of common parti land referred to 
above. By the partition of the year 1931 the 
block of ancestral residential houses of the par¬ 
ties was divided into two blocks east and west. 
The western block fell to the share of the plain¬ 
tiffs of which they are still in enjoyment and 
the eastern block including the lane in dispute 
which was to the eastern-most side of the entire 
block of houses fell to the share of the defen¬ 
dants. The facts stated so far are not in dispute 
as between the parties. The plaintiffs’ case was 
that by severance of the joint ownership and by 
inclusion of the disputed lane as a part of the 
homestead block allotted to the defendants in 
lieu of their share, they did not lose the right of 
user of the lane as a passage for sweepers having 
had, as a matter of utter necessity, to clean 
their privies on the north of their part of the 
houses or rather to the north-east corner thereof. 
This was a way of necessity they urged, and 
should be taken to have been impliedly granted 
to them as a result of the severance of ownership 
of the joint property, and as a result of their 
having been given the western block of the 
houses, and the lands underneath, which contain 
no way connecting the northern and southern 
passages lying respectively to the north and 
south of their blook, so as to enable the sweeper 
to come from the southern road to the northern 
one for the purpose of cleansing their latrine. 
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They, therefore, claimed that this is an ease¬ 
ment of necessity which must be taken to have 
been impliedly granted to them in the partition 
in the absence of any covenant or disposition 
to the contrary. The defendants having obstruct¬ 
ed this way they have the cause of action for 
the suit and they are entitled to the reliefs 

prayed for as mentioned above. 

[3] The defendants resisted the suit on the 
allegations (l) that the disputed lane was never 
used as a sweeper’s passage for the purpose of 
cleansing the latrines of the parties either before 
or after the partition, (2) that sweepers used to 
come from the southern road to the northern 
passage by a lane to the further east of the dis¬ 
puted lane intervened by the houses of Muneshwar 
Bhagat, and that of several others lying in a 
row to the east of the disputed lane, the house 
of Muneshwar being to adjacent east thereof and 
(3) that, at any rate, the plaintiffs have got a 
lane to the adjoining west of their houses which 
is the way for their sweepers. They further 
assert, as a proposition of law, that on account 
of the collapse of the old houses including the 
privies of the parties by the earthquake of 1934, 
the dominant tenement, for beneficial enjoyment 
whereof the alleged right of easement could have 
been claimed, has ceased to exist, and as the 
plaintiff could well rebuild their houses, which 
they have done, leaving open a passage either 
to the east or to the west of their newly built 
houses connecting the northern and southern 
passages, so as to afford a sweeper’s passage for 
their conservancy services, they cannot be allowed 
to claim right of way in the disputed lane as a 
matter of necessity. 

[4] It has been concurrently found by both 
the Courts below, that prior to partition the dis¬ 
puted lane was the sweeper’s passage for the 
privies of the joint family and that the same 
continued to be used, in the same manner, and 
the same purpose, for a considerable number of 
years even after the partition. It has also been 
found that the lane to the adjoining west of the 
plaintiffs’ houses does not belong to them but to 
one Aklu Sah and that the said lane of Aklu is 
separated at its north from the common passage 
of parti land by a piece of hari land which be¬ 
longs to Aklu Sah and that thus there is no out- 
let from the northern passage to the southern 
municipal road through the western lane. It has 
also been found that the defendants’ allegation 
that all the while the connecting passage between 
the southern municipal road and the northern 
passage of parti land lay to further east of the 
houses of Muneshwar and others is ill-founded. 
In short, the concurrent finding of both the 
Courts below is that the disputed lane is the only 
way by which the passage to the north of the 
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parties’ house can be reached from the southern 
municipal road passing in front of their houses. 
It has also been found as a fact that the present 
privies for the clearance whereof the right of 
way is being claimed in the suit is to the further 
north of the site of the old privy that fell to the 
share of the plaintiffs, the old one having col- 
lapsed in the meanwhilo by the earthquake, and 
the plaintiffs, as a result of the previous suit 
between the parties, not having been allowed to 
rebuild their new privy on the site of the old one. 
They have built the new privy on a site newdy 
acquired which is thus it is claimed not a part 
of the dominant tenement for the enjoyment 

whereof easement in question is said to have 
existed, if at all. 

[5j 1 he defendants, in second appeal, urged 
that notwithstanding the aforesaid findings the 
plaintiffs cannot be granted the reliefs prayed 
lor inasmuch as their present privies are on a 
new site. Their argument is that assuming that 
the way from the disputed lane once constituted 
an easement of necessity and as such was im¬ 
pliedly granted to the plaintiffs for enjoyment of 
their block of houses, the right can no longer be 
exercised for the beneficial enjoyment of the new 
pi ivies, inasmuch as, by locating the new privies 
on a freshly acquired piece of land they have 
made the dominant tenement cease to exist. The 
contention of the defendants is thus tw’o fold : 
(l) that the deed of partition does not contain any 
terms that can be construed as granting a right 
of easement of way over the disputed land in 
favour of the plaintiffs for the beneficial enjoy, 
rnent of the lands and the buildings that were 
allotted to their share at the partition, and (2) 
that in any view of the matter, the old house 
and the old privies having collapsed by the 
earthquake of 1934 and the new privy having 
been built on a site to the further north of the 
lands, that constituted the dominant tenement, 
the right of easement of way, if any, must be 
taken as extinct. There was also a faint attempt 
to attack the correctness of the findings of the 
learned lower appellate Court, but this was not 
adhered to till last. The question, therefore, that 
falls to be determined is pure question of law as 
formulated by the learned counsel for the defen¬ 
dants. appellants in his arguments set forth 
above. 

[G] The learned connsol for the respondents 
urges m reply that the right of easement claimed 
is an easement of necessity, and should, there- 
foie, be presumed m favour of the plaintiffs as 
inherent in severance of tenements consequent 
on cessatmn of common ownership on partition, 
and that the change in the dominant tone- 
ment, if any, is not of a substantial character 
and does not involve an increase of burden on 
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the servient tenement and is not sufficient to ex¬ 
tinguish the right. 

[7] I shall now proceed to set out a brief 
summary of the law on the subject. The law 
makes a clear distinction between an implied 
grant and a presumed grant. The former arises 
out of intention as expressed in words used by 
the grantor and considered with reference to the 
state of circumstances existing at the time of the 
grant, whereas in the latter case, the grant 
operates not by virtue of any words used by the'; 
grantor but by virtue of a legal presumption 
arising out of necessity whether absolute or of 
the qualified character. In the latter case, ease- 
ment emerges as a necessity from the severance 
of the dominant tenement from the servient one, 
both of which erstwhile were the subject of 
common ownership. This presumption of law 
is made in favour of easements of necessity. At 
any rate, such easements are the most ordinary 
instances of the kind. It is futile, therefore, to 
argue that the terms of the partition deed which 
constituted a grant, as it were, of the dominant 
tenement in favour of the plaintiff's by the defen¬ 
dants did not contain words that would either 
by expression or by implication make out a 
grant of any easement. In fact, there was no 
pre-existing easement at the time of partition. 
The land that was being used for the purpose 
of way for a sweeper’s passage w*as subject to 
the ownership of the parties. In this state of 
things, existence of easement was out of the 
question. The origin of these easements is des¬ 
cribed in the following terms in Peacock’s Law 
relating to Easements in British India, Edn. 3, 
p. 339 : 

“These ensements arise on a severance of tenements, 
whether by partition, or otherwise, on the principle that 
the law will presume an additional grant in favour of 
the grantee or a reservation in favour of the grantor 
of everything absolutely necessary for the enjoyment of 
the dominant tenement. 

This principle has been consistently recognised from 
the earliest times. 


I his principle seems to bo the foundation of that 
species of way whioh is usually called a way of necessity.” 

[8] Coming to the facts of the present case, it 
will appear quite plainly that but for the pre¬ 
sumed grant of way of necessity over the dis- 
puted land, the dominant tenements allotted to 
the plaintiffs on partition would be incapable of 
enjoyment. It has been found that not only this 
way was ever used as a sweeeper’s passage but 
also on partition the plaintiffs’ western block of 
houses and the privy appertaining thereto were 
not accessable to a sweeper through any other 
passage whatsoever. This disputed way of neces¬ 
sity has, therefore, to be presumed to have been 
granted as a matter of necessity to the plain-, 
tiffs by the defendants. This is a grant which! 
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takes place by operation of law, not by any act 
of parties except severance of tenements. In my 
ijudgment, therefore, the finding of the Court 
'below that the claimed right of way enured to 
the plaintiffs at the time of partition is a correct 
finding and must be upheld. 

[9] The next question that I proceed to deal 
with is whether the easement of way acquired 
at the partition has, under the circumstances of 
the present case, become extinct. There are four 
different modes of extinction of easements how¬ 
soever acquired. They are, (l) extinction of unity 
of absolute ownership, that is, when one of the 
tenements merges in the other so as to result in 
the common ownership of both; (2) extinction 
through the authorised act of the servient owner, 
that is, when the dominant owner authorises the 
owner of the servient tenement to do an act of a 
permanent nature to be done on the servient tene- 
ment the necessary consequence of which is to 
prevent the future enjoyment of the easement : 
(3) extinction by abandonment, that is, when the 
owner of the dominant tenement either expressly 
or by implication releases the servient tenement 
from the burden of an easement; and (4) extinc¬ 
tion by forfeiture. In the present case, having in 
view the findings recorded by the learned Court 
below, and the arguments advanced in second 
appeal the first three cases of extinction do not call 
for any treatment as they are irrelevant to the case 
in hand. The case of extinction by forfeiture is 
dealt with in Peacock on Easements, Edn. 3, 
p. 561, et. seq. The general principles of extinc¬ 
tion are expressed by the learned author in the 
following terms : 

"This method of extinction is founded on the general 
principle that the burthen on the servient tenement 
may not be increased by anything done by the owner 
of the dominant tenement. 

The question here is not one so much of cessation of 
enjoyment, as in the case of an abandonment, as one 
of additional, or otherwise changed, user and its effect 
upon the existence of the easement. 

With regard to affirmative or discontinuous ease¬ 
ments, such as, for example, easements of way and 
easements to take water, an excessive user, being easily 
ascertainable, does not of itself affect the pre-existing 
easement. 

Thus, where a man having a right of foot-way along 
a road uses it as a carriage-way, such excessive user 
does not destroy the right of foot-way, as the two kinds 
of user are distinguishable and separable, and whilst it 
renders the owner of the right of foot-way liable in 
trespass, it does not prevent him from maintaining an 
action for the disturbance of his right. So, too, the user 
of a right of way for the purpose of giving access to 
land to which the easement is not appurtenant does not 
of itself destroy the easement, but gives the servient 
owner a right by declaration or otherwise to have the 
exercise of the easement confined within its lesal limits 
(1905) 91 L. T. 816.1" ^ 

[10] These general principles, however, are 
subject to variation according to variation in 


certain known circumstances.' With regard to 
extinction of easement :of necessity in parti¬ 
cular, it is stated by the same learned author at 
p. 589: 

"An easement of necessity is extinguished neither by 
alteration of the dominant tenement nor by non-user, 
but only by the disappearance of the necessity.” 

[ 11 ] This is almost a self-evident proposition 
and scarcely needs authority to support it. The 
question was raised and determined in (1824) 2 
Bing. 76 2 in which it was held that though a way 
of necessity may be acquired at the time of the 
purchase of particular land, yet if the purchaser 
subsequently becomes possessed of other ground 
over which he can pass, the necessity, and there¬ 
fore the reason for the existence of the right of 
way, is at an end, and the right itself also ceases 
(Goddard’s Law of Easements, Edn. 8, p. 509 ). 
In support of this decision, a passage from a 
note of Mr. Serjt. Williams to the case of Pom- 
fret v. Ricroffi was'cited by Best C. J., where 
it is said that a way of necessity, when the 
nature of it is considered, will be found to be 
nothing else than a way by grant: but added 
the Judge, a grant of no more than the circum¬ 
stances which raise the implication of the grant 
require. 

[12] In this particular case, according to the 
findings, it has been negatived in the clearest 
possible terms by the learned Courts below that 
it is not possible, nor has it become possible for 
the dominant owner, that is, the plaintiffs, to 
reach the same point in the northern passage by 
another way over his own land. 

[13] The contention that the lane to the west 
of the plaintiffs’ house was a subsequent acquisi¬ 
tion, or, at any rate, could afford the necessary 
way for the sweeper’s passage, as I have shown 
above, fully collapsed. In short, the circum¬ 
stances of this case which raise the implication 
of the grant are still in existence in their full 
vigour and force. The other branch of the ap¬ 
pellants’ learned counsel’s argument is that as 
the privy which the plaintiffs now require to be 
served by the sweeper is to the further north of 
the old privy the site of which is now- vacant, 
the. easement claimed is either different in nature 
or in extent from the one that the law presumes 
in favour of the plaintiffs. In other words, there 
is an additional burden of a right of way on the 
disputed land, and, therefore, the plaintiffs should 
not be allowed to have it. This argument at first 
sight sounds attractive and is in consonance with 
the well-known principle of law laid down in 
some English cases the substance of which has 
been summarised in the following terms in 
Goddard’s Law of Easements (Edn. 8, p. 387 ) 
and is in the following terms: 



270 Patna 


Mahabir Bhagat v. Ram Chandra (Bay J .) A. I. R. 


“The dominant owner, having only this limited right 
of using his way, is not entitled to*use it for going to 
the dominant tenement (in this case for going to the old 
privy on its old site) and thence to some other place 
beyond (to the new privy in the present case), if the 
'going to the latter spot was in reality the purpose of his 
journey, for he would then in effeot be using the way for 
passing to some other place than the dominant tene¬ 
ment, and he would be imposing a greater burden on 
j the servieut estate than was intended by the grantor of 
|the easement. He may not, therefore, make a mere 
colourable use of the dominant tenement to make it 
'appear that the object of using the way was to go there, 
when, in fact, his intention was afterwards to go to a 
different place. Thus, in (1864) 16 C. B. (n. S.) 81* an 
owner of land was entitled to a right of way through a 
lane from a highway, and he was possessed of ground 
adjoining the dominant tenement, on which he was 
building a number of cottages. In order to get benefit 
of the lane for carrying the building materials to the 
ground on which the cottages were being built, ho 
carried them first to the land to which the right of way 
was appurtenant, and having deposited them there, 
subsequently moved them to the land on which he was 
building. In the action it was held that he was not 
entitled, by making this mere colourable use of the 
dominant tenement, to carry the building materials 
over the way; and that it was for the jury to say, from 
the character of the defendant’s acts, what was the 
intention with which those acts were done. A case 
which at first sight appears to conflict with this rule is 
(1880) 5 Ex. D. 254. 6 The way in question had been an 
agricultural way to certain fields allotted by an in¬ 
closure award. In course of time the Great Western 
Railway Company constructed their line across the 
fields and made a cattle pen thereon, to which tho way 
gave access. One question was whether the user of tho 
way to the pen for cattle, which wero to bo carried 
thence on the railway, was not a user in excess of the 
right. Distinction, however, was drawn between the 
cases of a right of way created by an express grant and 
one created by the inclosure award in question, which 
allotted to tho defendant’s predecessors the piece'of 
land (then used for the pen) which the defendants wero 
entitled to enjoy without restriction or limitation; and 
a further distinction was drawn between user to a olose 
and thence to an adjoining close and user to a close and 
thence to a public highway. The user by the railway 
company was held to be lawful. 

If a way leads to a highway, and not merely to 
private ground, a somewhat different rule of law pre¬ 
vails, for, when a person is on a highway, he has full 
right, as one of the public, to go to any place to which 
tho highway leads; if, therefore, a highway is one of 
the termini of a private way, and tho dominant owner 
has a right of way to tho highway, he may use his 
easement for the purpose of going to the highway, and 
then he may proceed elsewhere at his pleasure not by 
virtue of his easement, but under his right as one of 
the public.” 

[14] The principles enunciated in (1880) 5 
Ex. D. 254 5 do in substance govern the present 
case in view of the circumstances to be stated 
very shortly. The disputed passage had all along 
terminated both on the north and south in 
public ways. To the south is the southern 
municipal road running in front of the plaintiffs’ 
and defendants’ houses and that of others who 
live to tho further east and on the north is a 
public passage consisting in strip of open parti 


land lying to the north of the houses of the 
parties, of Muneshwar Bhagat and others who 
have their residences to the further east of the 
parties’ houses in a row running east to west. 
This passage led to the old privy as then existed 
at the partition, and this passage either directly 
touches the new privy or is separated from the 
new privy by the lands belonging to the plaintiffs 
themselves. It is not a case, therefore, where the 
disputed way is to be used for the purpose of 
passing to the new dominant tenement through 
old dominant tenement, but is a case of using 
the way for passing from one highway (the 
southern municipal road) to another highway 
(the northern passage of the parti land). The 
owner of the dominant tenement after going 
through the disputed passage to a highway is 
entitled to go therefrom in any direction or to 
any destination he likes. When he does this, he 
does it not by virtue of his right of easement 
but under his right as one of the public to pass 
and repass over a public way. 

[15] A right of way is limited by certain in¬ 
cidents, such as, (l) purpose, (2) time, (3) width 
of the way, ( 4 ) as to persons who can pass, (5) 
the place from and to which they can pass and 
(6) the direction of way. In this case there is 
no change in the purpose, nor in time, nor the 
width of the way, nor as to persons who can 
pass, nor the place from aud to which they can 
pass, nor as to the direction of way, inasmuch 
as the two termini of the claimed passage are 
still remaining unaffected by any change, if 
any, in the dominant tenement. A different con- 
sideration would certainly arise if the northern 
most termini of the disputed way was not the 
northern passage but the site of the old privy. 
The plaintiffs’ claimed right would then have 
been clearly hit by the rule of prohibition which 
prevents colourable use of an easement of neces- 
sity for going to a new dominant tenement 
through the old one; but as I have shown above, 
the present case does not fall within the mischief 
of this rule. 

[16] All pleas, therefore, advanced by the 
appellants’ learned advocate in favour of ex¬ 
tinction of the presumed grant of the easement 
of way of necessity must fail. In the result, for 
the reasons stated above, the appeal must be 
dismissed with costs. 

Manohar Lall Ag. C. J. — I agree. 

n.s. Appeal dismissed. 
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A. I. R. (35) 1957 Patna 271 [G . N. 97.] 

Manohar Lall and Das JJ. 

Sm . Ambika Bhawani Devi — Appellant v. 

Sm . Gouri Kumari Devi — Despondent . 

Appeal No. 295 of 1945, Decided on 30-8-1946, 
from original decree of Sub-Judge, Gaya, D/- 4-8-1945. 

Civil P. C. (1908), O. 26, R. 14 — Commissioner 
appointed to effect partition — Sub-Judge passing 
final decree can review his decision on facts 
Sub-Judge’s view of facts is final unless question 

of principle is involved. 

Where a Commissioner is appointed to effect parti¬ 
tion, the power to review his decision on the facts is a 
matter for the Subordinate Judge who passed the final 
decree, and his view of the facts ought to be final, 
unless some question of principle in making the final 
allotment and drawing up the decree is involved : 25 
A. I. R. 1938 Pat. 104, Ref. [Para 1] 

(’44-Com.) C. P. C., 0. 6, R. 14, N. 6. 

Case referred :— 

1. (’38) 17 Pat. 81 : 25 A. I. R. 1938 Pat. 104 : 174 
I. C. 147, Jugeshwar Singh v. Rijhan Singh. 

Raj Kishore Prasad—tor Appellant. 

Ray Paras Nath — for Respondent. 

Judgment.—This is an appeal by the defen¬ 
dant against the final decree passed in partition 
Suit No. 5 of 1942 by the learned first Subor¬ 
dinate Judge of Gaya. The main grievance of 
the appellant is that she had raised certain 
objections to the Commissioner’s report and 
takhtabandi, which have not been considered 
by the learned Subordinate Judge who has 
passed the final decree on the basis of the Com- 
. missioner’s report and takhtabandi . It is, there¬ 
fore, necessary to consider the objections raised 
by the appellant to the Commissioner’s report 
and takhtabandi , and examine if these ob¬ 
jections have been disposed of by the learned 
Subordinate Judge without any consideration. 
It is well settled that the power to review the 
decision of the Commissioner on the facts is a 
matter for the Subordinate Judge, and his view 
of the facts ought to be final, unless some ques¬ 
tion of principle in making the final allotment 
and drawing up the decree is involved: see the 
observations made in 17 Pat. 81. 1 Learned 
counsel for the appeallant has contended be¬ 
fore us that the learned Subordinate Judge has 
failed to consider the objections raised on be¬ 
half of the appellant. 

[ 2 ] I now proceed to consider these objec¬ 
tions seriatim. The first objection relates to a 
room or hall called the “Anta Ghar ” which 
was a part of the residential house of the parties 
in plot No. 13583. This hall or “Anta Ghar ” 
has been allotted to the respondent. The objec¬ 
tion of the appellant is that this hall was in 
joint possession of the parties before and she 
should get at least half of this hall. It is further 
stated by the appellant that this hall was the 
only “Mardani Baithak ” (meaning thereby a 
room where menfolk can sit) available to her 


and that the allotment of the entire hall to 
the respondent has deprived her of a Mardani 
Baithak It appears from Order No. 60, dated 
1 6-6-1945, passed by the learned Subordinate 
Judge that he had asked the present appellant 
to prepare a map showing in what way she 
wanted partition to be effected and that the 
respondent would be given the choice to elect. 
The learned Subordinate Judge had further 
offered the appellant a choice to exchange the 
takhta allotted to her for the takhta allotted to 
the other side. It appears that the appellant 
was not agreeable to such an exchange ; nor 
did she file any map showing in what way 
she wanted partition of the residential house 
and the appurtenances thereof to be effected. 
In these circumstances, the learned Subordinate 
Judge overruled the objections raised on be¬ 
half of the appellant without considering them 
on merits, by his order dated 4-8-1945. We 
have ourselves considered the objection regard¬ 
ing the “ Anta Ghar ” on merits, and we find 
that the allotment made by the Commissioner is, 
on the whole, the most satisfactory and equitable 
in the circumstances of the case. The Com¬ 
missioner has taken into consideration the 
elements of equality and compactness in making 
the takhtabandi. He has further taken into 
consideration the road frontage on two im¬ 
portant roads known as the Oldham Road and 
the Kutchery Road in making the takhtabandi, 
Learned counsel for the appellant has contended 
before us that the “ Anta Ghar ” was in joint 
possession of the parties, and at least half of it 
should be given to his client. The Commis¬ 
sioner has dealt with this matter and has point¬ 
ed out that if the hall is divided, it will be 
useless for both parties. There is another diffi¬ 
culty in giving half the “ Anta Ghar ” to the 
appellant. It would mean that the respondent 
would have no access to another plot allotted 
to her, namely 13540, except from the north¬ 
west which would affect the road frontage given 
to the respondent. The Commissioner has fur¬ 
ther pointed out that the appellant has got lands 
to the south, east and north of her residential 
house in which she can construct any building 
according to her choice. In view of these con¬ 
siderations, we see no grounds for interference 
as respects the “Anta Ghar". 

[3] The second objection relates to a drain. 
The appellant stated as follows in a supple¬ 
mentary objection to the Commissioner’s report 
filed on 1-7-1944: 

“That the drain of the residential house allotted to 
the defendant flows and joins the Municipal drain in 
the Kutchery Road on the west, the level of the 
Municipal drain on the Kutchery Road being lower 
than that of the courtyard of the petitioner’s resi¬ 
dential house. There being no opening on the Kutchery 
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Road allotted to the defendant, it will not be possible 
for the defendant to join this drain to the Municipal 
•drain on the Kutchery cross road (KaDya Fatbsala 
Road) inasmuch as the level of the Municipal drain on 
the said road on the south is higher than the level of 
the courtyard of the residential house of this defen¬ 
dant.” 

On behalf of the respondent it was stated that 
in fact the drain for the outlet of refuse water 
and rain water from the residential house of 
the defendant flowed towards the south. It was 
further stated by the respondent that the level 
of the southern road was not higher, and that 
there would be no difficulty in connecting the 
drain with the road towards the south. There- 
fore, the facts which were being averred by the 
parties were contradictory of one another. The 
Commissioner appears to have disposed of this 
objection by the short statement that “some 
alteration will have to be made after partition, 
and the objection with regard to the drain is 
not very material.” It is not clear from the 
Commissioner’s report if there is already a 
drain llowing towards the west which carries 
the water of the residential house allotted to the 
appellant. The claim of the appellant is that 
there is such a drain, which should be left joint 
between the parties. We are of the opinion that 
this objection cannot be disposed of in a sum¬ 
mary way, as has been done by the Commis¬ 
sioner. Tho learned Subordinate Judge must 
now consider this objection on merits, and 
decide if there is a drain flowing towards the 
west which carries the water from the residential 
house allotted to the appellant, and in case such 
a drain exists, whether it should be left joint 
between the parties. 

[4] The third objection is regarding plot No. 
18545. This plot has been kept joint inasmuch as 
there was some dispute between the parties 
over it. It is contended before us that the 
dispute has now ended, and this plot should 
also be divided half and half between tho 
parties. As the case is going back on remand 
to the learned Subordinate Judge, he will take 
into consideration this objection also, namely, 
regarding plot No. 13545. If the dispute regarding 
this plot has ended and if the parties are entitled 
to partition thereof, then this plot can be 
divided half and half without in any way 
affecting the other allotments made by tho 
Commissioner. 

[5] The fourth objection is regarding two 
plots, 13576 and 18574. The Commissioner, it 
appears, has given tho whole of plot No. 13574 to 
the appellant, and a small part of 13576 to her. 
The appellant wants that both these plots should 
be divided half and half. This is a matter 
which has been dealt with by the Commissioner 
very satisfactorily on the principles of equality, 
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compactness and road frontage. In our opinion, 
no grounds have been made out for interference 
with the allotments made by the Commissioner 
in respect of these two plots. 


[6] The fifth objection is about the two plots, 
13539 and 13536. These are mutharfa and 
mukarrari lands for which rent is payable to 
the landlords. The annual rent payable for plot 
NO. 13536, which has been allotted to the appel. 
lant, was taken to be Rs.19-11-0 whereas the rent 
payable for 13539 allotted to the respondent was 
taken to be rs. 16-15-0. It has been contended on 
behalf of the appellant that as a result of some 
litigation the rent for 13536 has been reduced to 
Rs. 6 only. This is a point which requires 
further consideration and the learned Subordi. 
nate Judge will consider this objection. If the 
rent for plot No. 13536 has been reduced, as is 
contended by the appellant, it would be neces¬ 
sary to make good the loss and equalise the 
assets as between the parties. Lastly, it has been 
contended before us that the Commissioner 
should be asked to give the actual measurement 
of the road frontage allotted to each party 
and also the area of the minjumla plots. 
The taklitabandi khasra at p. 25 of the paper- 
book prepared by the Commissioner gives the 
area of all minjumla plots. The Commissioner 
should be asked also to specify in actual measure¬ 
ment the road frontage allotted to each party so 
that the parties may know what road frontage 
has been given to them, and there may be no 
confusion about the matter in future. 


I 


[7] The result, therefore, is that the appeal is 
allowed to tho extent indicated above. The 
decree of the learned Subordinate Judge is set 
aside, and the case must now go back on remand 
to the learned Subordinate Judge for a consi¬ 
deration of such of the objections as we have 
indicated in the preceding paragraphs. The 
learned Subordinate Judge will ask the Commis¬ 
sioner for a further report on such points as 
may be necessary to dispose of the objections 
which have now to be considered by the learned 
Subordinate Judge, and then pass a final decree 
in accordance with law. In the circumstances, 
the parties will bear their own costs of the 
hearing of the appeal in this Court. Further 
costs to be incurred in the Court below, if any, 

will be dealt with by the learned Subordinate 
Judge. 


Case remanded . 
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Das J. 


Har Sahay Mull and others — Defendants 

— Appellants v. Gokul Chand—Plaintiff — 

Respondent . ^ , 

Second Appeal No. 1056 of 1941, Decided on 
*21-8-1946, from appellate decree of Addl. Sub-Judge, 
Hazaribagh, D/- 9-8-1944. 

(a) Civil P. C. (1908), S. 100 — Finding about 

existence of prior transactions between parties 
is finding of fact and cannot be challenged in 
second appeal. [Para 3] 

C. P. C.—(’44-Com.) S3. 100-101, N. 40. 

(b) Limitation Act (1908), Art. 85 — Mutual 
account — What is — Transactions on each side 
creating independent obligations necessary — 
Transaction creating obligations on one side only 
do not make account mutual. 

To constitute a mutual account, there mu9t be trans¬ 
actions on each side creating independent obligations 
on the other, and not merely transactions which create 
obligations on the one side, those on the other being 
merely complete or partial discharges of such obliga¬ 
tions: 29 A. I. R, 1942 Pat. 201, Ref. [Para 3] 

Limitation Act—(’42-Com.) Art. 85, N. 3, Pt. 9. 

(c) Contract Act (1872), S. 60 — Appropriation of 
payments — Debtor may appropriate payment to 
particular debt — Failing that creditor has the 
choice — Creditor may then appropriate payments 
even to time barred debts — Limitation Act (1908), 
Art. 52. 


As between a creditor and debtor, the debtor in 
making payments may appropriate payments in what 
manner he likes. But failing such appropriation by the 
debtor, the creditor may appropriate them even towards 
his previous debts which would otherwise be barred by 
limitation. In such a case the claim is not barred by 
limitation if the suit for the balance is brought within 
three years of the transaction to which the balance 
relates : 3 A. I. R. 1916 Pat. 326 and 20 A. I. R. 1933 
Pat. 267, Rel. on; 27 A. I. R. 1940 Bom. 158, Disting. 

[Para 4] 

Cases referred : — 

1. (’42) 29 A. I. R. 1942 Pat. 201 : 197 I. C. 449, Uma 
Shanker Prasad v. Bank of Bihar Ltd. 

2. (T6) 1 P.L.J. 474 : 3 A.I.R. 1916 Pat. 326 : 35 I.C. 
375, Bisbun Perkash Narain Singh v. Md. Siddique. 

3. (1897) 1897 A. C. 286, Cory Bros. & Co. Ltd. v. The 
"Mecca”. 

4. (’33) 145 I. C. 611 : 20 A. I. R, 1933 Pat. 267, Firm 
Jibinram Ram Chander v. Sagarmal Khemka. 

5. (’40) 27 A. I. R. 1940 Bom. 158 : I. L. R. (1940) 
Bom. 127 : 188 I. C. 300, Atmaram Vinayak v. Lalji 
Lakhamsi. 


Rajkishore Prasad and Prem Lall—iox Appellants. 

B. C. De and A. K. Chatter ji—for Respondent. 

Judgment. — This is a second appeal by the 
defendants against a decision of the learned 
Additional Subordinate Judge of Hazaribagh, by 
which the learned Subordinate Judge has reversed 
the decision of the learned Munsif of Hazari¬ 
bagh in a money suit which the plaintiff-respon¬ 
dent had brought against the present appellants. 
The suit was for recovery of Rs. 450 and odd 
annas, being the price of goods supplied by the 
plaintiff-respondent to the defendants, appellants 
from time to time till 18-6-1939. The case of the 
1947 P/35 & 36 


respondent was that he had a shop at Sariyffi 
and the appellants had a shop at Hazaribagh, 
From 1992 Sambat till Ashar Sudi 1,1996 Sambat, 
the appellants had purchased goods, such as salt. 
Hour, etc., worth Rs. 3091 15 3, and up till the 
14th sawan, 199G Sambat, which would corres¬ 
pond to 14-8-1939, the appellants had paid 
rs. 2641 5 0, leaving a balance of Rs. 450-10-3 for 
which the respondent brought his suit. The 
defence of the appellants, so far as it is relevant 
to the question raised in the present appeal, was 
that there were no transactions prior to 1995-96 
Sambat. The appellants said that the transac¬ 
tions between the parties commenced on Magh 
Sudi 5, 1995 Sambat, and there were no transac¬ 
tions prior to that date. The transactions in 
1995-96 sambat amounted to Rs. 992 and odd 
annas, out of which the appellants had paid 
Rs. 990 and odd annas, leaving a balance of about 
rs. 2 only. The appellants further alleged that 
the suit having been filed on 17-6 1942, the balance 
of Rs. 446-1-9, which the respondent showed in 
his account books as the arrears due on account 
of the transactions from 1992 to the 14th Kartik, 
1995 Sambat, was barred by time. 

[ 2 ] On the aforesaid pleadings two main ques¬ 
tions arose for determination : the first question 
was if there were any transactions prior to Magh 
Sudi, 1995 Sambat; and the second question was 
if any part of the claim of the respondent was 
barred by time. The learned Munsif found that 
the respondent had failed to prove any trans. 
actions prior to 1995-96 Sambat. He accepted the 
account of the respondent for the transactions of 
1995-96 which showed that a sum of Rs. 4 and 
odd annas only was due to the respondent. In 
view of that finding of the learned Munsif 
regarding the transactions prior to 1995-96, the 
question of limitation did not arise. The learned 
Munsif has, however, given his finding on the 
question of limitation as well, as was only proper 
for him to. He has found that if there were any 
transactions between the parties prior to the 15tb 
Kartik, 1995 Sambat, leaving a balance of 
Rs. 446-1-9 in favour of the respondent, the olaim 
of the respondent with regard to that amount 
was barred by time, the suit having been filed 
more than three years after the 15th of Kartik, 
1995 Sambat. On these two findings the learned 
Munsif gave a decree to the respondent for the 
sum of Rs. 4 and odd anna3 only besides interest, 
The learned Subordinate Judge has found that 
the respondent has proved the transactions 
alleged by him in the plaint commencing from 
1992 and ending with 1996 Sambat. On the ques¬ 
tion of limitation he bas expressed his finding as 
follows: 

"I have shown above that the payments were not 
made item by item and hence it must be held that the 
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ayments made by the defendants in 1995-96 were cre- 
ited by the plaintiff towards previous dues. This being 
so, no part of the claim is barred by limitation.” 

On this finding the learned Subordinate Judge 
has allowed the claim of the respondent in full. 

[3] In the second appeal before me, learned 
counsel for the appellants has rightly conceded 
that the finding about the prior transactions can¬ 
not be challenged by him. It is a finding of fact 
and is binding in second appeal. The only ques- 
tion which learned counsel for the appellants ha 3 
raised before me is the question of limitation. It 
has been contended by him that Art. 85 which 
gives the period of limitation for the balance 
due on a mutual, open and current account, doe 3 
not apply in the present case. If this Article had 
applied, the period of three years would be 
counted from the last item entered in the account 
which was the last payment on 14-S 1939. Learned 
counsel for the appellants had no difficulty in 
showing that the respondent’s account, which the 
Court of appeal below has accepted as correct 
does not constitute a mutual account, as con. 
templated by Art. 85 of Sch. I, Limitation Act. 
It has been laid down in several decisions 
and is now well settled that to constitute a 
mutual account there must be transactions on 
each side creating independent obligations on the 
other, and not merely transactions which create 
obligations on the ono side, those on the other 
being merely complete or partial discharges of 
such obligations. The latest decision of this Court 
ion the point is A. I. R. 1942 rat. 201. 1 The 
accounts in the present case show transactions 
which give riso to a liability on one side only, 
which liability is discharged partially or com¬ 
pletely by sundry payments made from time 
to time. It is, thereloro, clear to me that the 
account in question is not a mutual account, 
and Art. 85 does not apply. 

[ 4 ] Learned counsol for the respondent has, 
however, contended that under s. GO, Contract 
Act, it was opon to the creditor to apply at his 
discretion any paymont made to a lawful debt 
actually duo and piyable to him by the debtor, 
whether its recovery was or was not barred by 
limitation, whero the debtor had omitted to 
appropriate the payment to any particular debt. 
The final Court of fact has found in this case 
that there was an arrear of rs. 44G and odd annas 
on account of the transactions of tho previous 
years. When tho payments were made in 1995 96 
y tho appellants, they did not appropriate the 
payments to any particular debts. The learned 
Munsif thought that tho payments made in 1995 96 
related to particular itoms of the supply of goods 
of that year, and that each item of payment or 
a senes of payments related to a particular item 
of the supply of goods. The learned Subordinate 


Judge, however, has found that the accounts I 
cannot be explained in that way. A copy of the I 
accounts filed by the respondent has been placed I 
before me by learned counsel for the appellants. I 
It appears therefrom that the payments cannot I 
be explained chronologically as relating to parti. 1 
cular items of the supply of goods: sometimes a I 
part payment has been made against an earlier 1 
debt, when other dues were still outstanding. | 
Take, for example, the supply of goods worth I 
Rs. 31G-3-3 on BAISAKH BADI 14; according to 
the appellants this liability was discharged by 
three payments—of R3.150 on BAISAKH BADI 15 
Of RS. 100 on BAISAKH SUDI 7 and of RS. 66 8-0 I 
on JETli badi 9. In between, however, there I 
were other payments on BAISAKH SUDI 12, JETH I 
BADI 4 and JETH BADI 5. The learned Subordi- I 
nate Judge has rightly drawn attention to this I 
aspect of the matter which shows that the debtor I 
had not appropriated the payments to any parti. I 
cular debts. In such circumstances, it was open I 
to the creditor to appropriate the payments I 
towards previous dues, and this is a finding I 
which has been arrived at by the Court of I 
appeal below, viz., that the plaintiff credited the I 
payments made towards tho previous dues. In I 
this view of the matter, no part of the claim is) I 
really barred by time. Tho payments made I 
having been appropriated towards the earlier I 
dues, the suit for the balance has been brought I 
within three years from tho last supply of goods, ] 
worth Rs. 1031-15-0, made on 18-6-39. This view 
finds support from a deoision of this Court in 
1 Pat. L. J. 474, 2 which also related to a suit for 
the price of goods sold. In that case also various 
payments were made by the defendants towards 
payment of the goods sold; but none of those 
payments were appropriated towards a parti, 
cular portion of the dobt due. The outstanding 
balauce claimed was Rs. 4095 7-9. It was held in 
that case that there having been no express 
appropriation, all the payments that were made 
were to bo applied in the ord^r in which the 
debts were contracted, and the plea of the defen. 
dants that a part of the claim was barred by 
time was repelled. It was further observed in 
that case that the law of appropriation that 
prevails in England (vide 1897 A. c. 286 s ) is in 
conformity with the enaotment contained in S3.60 
and 61 , Iudian Contract Act The same view has 
been expressed in another decision of this Court 
in 145 I. c. Gil, 4 whore the following observa¬ 
tions have been made: 

"The only question which comes up for our deter¬ 
mination is whether there has been an appropriation 
hy the plaintiffs saving limitation. The law in this res¬ 
pect is clear and is provided by S. 60, Contract Act. 

As between a creditor and debt * the debtor in making 
paymonts may appropriate the payment in what manner 
he likes and failing such appropriation the creditor may 
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appropriate. It is important to note that in addition he 
may appropriate payments towards debts which would 
otherwise be barred by limitation.” 

The finding of the Court of appeal below is that 
the plaintiff has appropriated the payments in 
1995-96 towards the arrear dues outstanding 
on account of the prior transactions. Learned 
counsel for the appellants has referred me to a 
Bombay decision in A I.R. 1940 Bom. 158.° where 
the effect of Art. 52 with reference to the cause 
of action arising out of a series of transactions 
has been considered, and where it has been ob¬ 
served that the starting point of time is the date 
of the delivery of goods, although the cause of 
action is one for the price of all the goods deli, 
vered. It has been further observed there that 
the Court is bound to check the various items 
which go to constitute that cause of action and 
to apply Art. 52 to deliveries which took place 
more than three years before the filing of the 
suit. It has been contended before me on the 
strength of the aforesaid decision that if the 
same test is applied, as in the Bombay decision, 
part of the claim of the respondent would be 
barred by time. In the Bombay decision the 
question of appropriation was not considered, 
and there is no reference to Ss. 60 and 61, Con- 
tract Act The parties do not appear to have 
raised that question, and I am of the view that 
the Bombay decision can be of no help to the 
appellants in the present case. 

[5] For the reasons given above, I hold that 
the Court of appeal below has correctly decided 
the question of limitation. In the result, the 
appeal fails, and is dismissed with costs. 

D.R. Appeal dismissed. 


A. I. R. (35) 1957 Patna 275 [C. N. 99.] 
Meredith and Ray JJ. 

Bichitranand Sahu and another — Plain¬ 
tiffs — Appellants v. Mir Mahebub Ali — 
Defendant — Respondent . 

Appeal No. 132 of 1941, Deoided on 17-9-1946, from 
appellate decree of Dist. Judge, Cuttack, D/- 19-6-1941. 

(a) Limitation Act (1908), S. 20 _ That payment 
was of interest as sucn can be established by ex¬ 
ternal evidence in absence of endorsement of pay¬ 
ment — No evidence on point — Plaintiff must 
succeed or not on pleadings — Plaint asserting 
that money was paid towards interest—No specific 
denial in written statement — Plaintiff must 
succeed. 

It is not necessary that the endorsement of payment 
on an instrument shall itself show that the payment 
was of interest as such. That can be established by 
external evidence, so that even where the endorsement 
is in blank it may be possible to show that the payment 
was towards interest as such : 16 A. I. B. 1929 P. C. 
297, FoU. [Para 2] 

"Where there is no evidence on the point, the plaintiff 
must succeed on the pleadings or not at all ; and the 
plaintiff must succeed on the pleadings where it is 


clearly asserted in the plaint that a ram of money was 
paid towards interest and this has been nowhere speci¬ 
fically denied in the written statement. [Para 3] 

Limitation Act—(’42-Corn) S. 20 N. 6. 

(b) Civil P. C. (1908), O. 8 R. 5 (Proviso) — 
Proviso should not generally be used to support 
plea of limitation. 

The proviso to R. 5 should not generally be used to 
support a plea of limitation, because such a plea is 
never one which the Courts regard with favour, though 
upon the law of limitation they may have to give effect 
to it. [Para 5] 

C. P. C.—(’44-Corn.) O. 8 R. 5 N. 3. 

CciSBS TCfCTTCd !_ 

1. (’40) 27 A. I. R. 1940 P. C. 63 : I. L. R. (1940) Lah. 
470 I. L. R. (1940) Kar. P. C. 134:187 I. C. 23£ 
(P.C.) 

2. (’30) 571. A. 1 : 16 A. I. R 1929 P. C. 297: 5 Luck, 
1:121 I. C. 193 (PC) 

G. G. Das — for Appellants. 

S. N. Das Gupta — for Respondent. 

Meredith J. — Tnis is a plaintiffs’ second 
appeal against a judgment of affirmance, dismis¬ 
sing the suit. The appellants sued for recovery of 
Rs. 1238 5-0 due on a handnot9 dated 10-12-1926, 
executed by the defendant for rs. 700. It was 
alleged that the defendant had paid Rs. 162 
towards interest on different date?, and had 
noted the payments on the back oi the hand 
note. The hand note specified interest at 24 per 
cent, per annum, but interest was claimed only 
at rs 12 per cent, simple, and rs. 248-10-3 was 
remitted. 

[2l It is unnecessary to consider the defence, 
for it has been disbelieved by both the Courts 
below, who have found that the plaintiffs had 
established their case, but both Courts have held 
that the suit was barred by limitation. The 
account shows numerous payments in the year 
1927, one payment of Rs. 10 on 2-9 1930, one of 
Rs. 10 on 17-8-1933, and One of Rs. 5 on 11-8-1936. 
The payments of 1983 and 1936 are endorsed as 
being towards interest, but that of 1930 is not so 
endorsed. It is not the appellants’ case that this 
payment was appropriated towards principal. 
Therefore, the legal position is that, unless this 
payment of 1930 was a payment of interest as 
such, the claim would be barred by the lapse of 
more than three years between 1927 and 1933: 
see the leading case Rama Shah v. Lalchand 
(a. I. R. 1940 p. c. 63. 1 ) Both the Courts below 
have assumed that it was the plaintiffs’ case 
that they had appropiated the payment towards 
interest, which would, of course, not save limita- 
tion, but a perusal of the plaint shows that that 
was not the plaintiffs’ case. Their case was not 
that they had made the appropriation, but that the 
payment had been made towards interest, that 
is to say, it was a payment of interest as such. It 
has been clearly laid down by the Privy Council, 
see National Bank of Upper India v. Ban$hi - 
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dhar 57 I. A. l 2 that it is not necessary that the 
endorsement shall itself show that the payment 
was of interest as such. That can be established 
by external evidence, so that even where the 
endorsement is in blank it may be possible to 
show that the payment was towards interest as 
isuch. 

[3] Admittedly, in the present case there 
is no evidence on the point. The plaintiffs 
succeed on the pleadings or not at all. It is con- 
tended that they must succeed on the pleadings, 
because it is clearly asserted in para. 2 of the 
plaint that the whole sum of Rs. 162 was paid 
towards interest, and this has been nowhere 
specifically denied in the written statement. I 
am of opinion that this contention is correct. 
Under 0 . 8 , R. 5, Civil P. C. t 

“Every allegation of fact in tbo plaint, if not denied 
specifically or by necessary implication, or stated to be 
not admitted in tie pleading of the defendant, shall be 
taken to be admitted except as against a person under 
disability: Provided that the Court nmy in its discretion 
require any fact 60 admitted to be proved otherwiso 
than by such admission.” 

Futher, under 0. 8, R. 3: 

“It shall not be sufficient for a defendant in his written 
statement to deny generally the grounds urged by tho 
plaintiff, but the defendant must deal specifically with 
each allegation of fact of which be does not admit tho 
truth, except damages.” 

[4] An examination of the written statement 
shows that the assertion that the payments were 
towards interest is nowhere specifically denied, 
or even denied by necessary implication. There 
is a mere general assertion in para. 12 : “The 
facts that tho defendant has not specifically 
admitted should be treated as denied.” This is 
not enough. In para. 4 it is stated: “The plain, 
tiffs' claim is barred by limitation” but that also 
is too general. In para. 5 there is a statement : 
“In reality there was no agreement for payment 
of interest nor was the defendant liable to pay 
the principal.’’ That is obviously a challenge to 
the liability in general, and in particular of the 


sumably he was relying upon the proviso to 
0. 8, R. 5. If so, I must observe that, in my 
judgment, that proviso should not generally be 
used to support a plea of limitation, because 
such a plea is never one which the Courts 
regard with favour, though upon the law of 
limitation they may have to give effect to it. 
There are no equities in favour of the man who 
pleads limitation. 

[6] In the present case I consider that it was 
not established that the claim was barred by 
limitation. The claim was proved and was 
moderately framed, interest being reduced to 
the very reasonable figure of 12 per cent, per 
annum simple and a substantial remission being 
made. I would, therefore, allow this appeal, and 
decree the suit with costs throughout, allowing 
interest pendente lite at the rate claimed, i. e. 
12 per cent, and future interest at the court rate 
of 6 per cent, per annum. 

Ray J. — I agree. 

v.R. Appeal allowed. 

A. I. R. (34) 1947 Patna 276 [C . N. 100.] 
Manohar Lall Ag. C. J. and Ray J. 

Mahadeo Rai and others — Appellants v. 

Ram Ran Bijay Prasad — Respondent. 

Appeal No. 525 of 1944, De’d on 31-7.1946, from ap¬ 
pellate decree of Addl. Sub-Judge, Arrah, D/-17-4-1944. 

Bihar Tenancy Act (8 [VIII] of 1885), Ss. 113 
and 112-A (1) (d)—Subsequent reduction. 

Where first rent is reduced under S. 112-A (1) (d) 
and the second reduction is also made under the provi¬ 
sions of the same section on the same ground the second 
reduction is ultra vires and tho civil Court has jurisdic¬ 
tion to ignore the same in view of S. 113 : 32 A. I. R. 
1945 Pat. 272, Disting. [Para 2] 

Case ref erred : 

1. (’45) 24 Pat. 120 : 32 A. I. R. 1945 Pat. 272, B. D. 

Goonka v. Rajkumar Singh. 

Tarkeshwar Nath — for Appellants. 

Prem Lai — for Respondent. 


specification for payment of interest in the hand- 
note. What is most significant is that in para. S 
the defendant admits that occasional payments 
were made as per plaintiffs* directions. If it was 
intended to deny that these payments were 
towards interest, that was the place to do so 
specifically. On the othor hand, the admission 
that “the payments wore made as directed by 
the plaintiffs” lends some support to the plain- 
tiffs’ case. 

[6] The learned District Judge seems to have 
been sensible of the difficulty. He refers to tho 
pleadings, and says that ho thinks there must be 
something to show that at the time it was 
intended that the payment should be towards 
interest, whereas there was nothing on the record 
to show it. Though he has not said so, pre- 


Judgment. — The only point raised in this 
appeal by the defendants is that the learned 
Subordinate Judge was wrong in coming to the 
conclusion that the second order passed by the 
Rent Reduction Officer in a proceeding for re- 
duction of rent was ultra vires and should be 
ignored. 

[2] The facts found are that at the instance 
of tho appellants the rent of the holding in suit 
was reduced on 20-12-1939, from Rs. 24-3-9 to 
Rs. 21-7-0. This order was passed under the 
provisions of s. 112A (l) (d), Bihar Tenancy Act, 
in case no. 20737. In Case No. 20950 another 
order was passed on 19-1-1940, that is to say, 
within a few days of the first order in whioh 
also the rent of the same holding was reduoed * 
at the instance of the same tenants from Rupees 
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24-3 9 to Rs. 12. This application was also 
made under the provisions of S.112A (l) (d), 
Bihar Tenancy Act. That this is so appears 
clearly from the record : indeed it was conceded 
by the learned pleader on behalf of the tenants 
in the Court below because the learned Subor¬ 
dinate Judge said: , , , , 

“It is also conceded on belialf of the learned pleader 
on behalf of the respondents that one application in case 
No. 20737 was also based under the aforesaid sub-section 

of S. 112A.” 

That being the position, it follows in our 
opinion, that the Bent Reduction Officer had no 
jurisdiction to reduce the rent. If the second 
application contained materials different from 
those upon which the first application was founded 
the matter may have been different. The facts 
found, therefore, in the present case distinguish the 
case in 24 Pat. 120 . 1 In that case the head-notestates 
accurately that where rent was reduced under 
S. 112 and again in the next year the rent was fur¬ 
ther reduced under S. 112A (l) (d), the second re- 
duction could not be held to be ultra vires as 
there was no lack of inherent jurisdiction, be¬ 
cause the first application under which the rent 
was reduced was under S. 112 whereas the second 
application was under an entirely different sec¬ 
tion, namely, S. 112A (l) (d). The position here, 
as we have just indicated, is entirely different. 

I "First rent was reduced under S. 112A (l) (d) and 
ihe second rent reduction was also made under 
jhe provisions of the same section of the Bihar 
Tenancy Act. The learned Subordinate Judge 
das accurately stated the position in his judg¬ 
ment, namely 

"there are two orders passed by the Rent Reduction 
Officer on the same ground. That being the position, the 
civil Court has jurisdiction to ignore the second order 
in view of the provisions of S. 113 of the Bihar Tenancy 
Act.” 

[3] "For these reasons, the appeal fails and is 
dismissed. In the peculiar circumstances of the 
case there will be no order as to costs. 

V.r. Appeal dismissed. 


A. I. R. (34) 1947 Patna 277 [C. N. 101.] 

SPECIAL BENCH 

Manohar Lall, Meredith and 

Shearer JJ. 

Province of Bihar — Petitioner v. Bai 
Shambhu Lal Bose and another — Opposite 
Party. 

Misc. Judicial Case No. 84 of 1945, Decided on 15-1- 
1947, reference made by Board of Agricultural Income- 
tax, Bihar, D/- 8-6-1945. 

Bihar Agricultural Income-tax Act (7 [VII] of 
1938), S. 6 (a)—"Revenue,” meaning of — Agricul¬ 
tural income-tax paid for previous year—Deduction. 

The word "revenue” occurring in S. 6 (a) is limited 
to land revenue only and does not comprise all revenues 
as defined in S. 136, Government of India Aot and 
an asse3see is not entitled to deduct the agricultural 


income-tax paid for the previous year in computing the 
net income for the current year for which he is liable to 

be taxed : 17 A. I. R. 1930 P. C. 209, Ref. 

[Paras 1, 10 and 11] 

It is well settled that income-tax paid by an assessee 
cannot be allowed to be deducted out of the assessable 
income, the reason being that income-tax is a share of 
the Crown in the income of the assessee and cannot be 
treated as an expenditure necessary to earn the income : 
(1904) 2 Ch. 621 ; (1915) 2 Ch. 338 ; 1906 A. C. 10 ; 
(1933) 17 T. C. 59 and 8 A.I.R. 1921 Mad. 298, Rel. on. 

[Para 3] 

The agricultural income-tax is a general tax upon the 
agricultural income and is not a tax upon the land : 25 
A°. I. R. 1938 P. C. 243, Foil. [Para 7] 

It is always dangerous to seek to construe one statute 
by a reference to the words of another : 25 A.I.R. 1938 
P. C. 152, Foil. [Para 9J 

Therefore, in order to construe the meaning of the 
word "revenue” in the Act it is not permissible to look 
to the definition which has been provided for the 
meaning of that word in another statute, not even a 
fiscal statute. Moreover, the scheme of the Act itself 
shows that the word "revenue” in S. 6 (a) must relate 
to the revenue or the jama assessed and paid for the 
land from which agricultural income is derived : 17 
A. I. R. 1930 P. C. 209, Ref. [Para 8 ] 

Cases referred :— 

1. (1904) 2 Ch. 621, Attorney General v. Ashton Gas Co. 

2. (1915) 2 Ch. 338 : 84 L. J. Ch. 914, Johnston v. 
Chestergate Hat Manufacturing Co., Ltd. 

3. (1906) 1906 A. C. 10: 75 L. J. Ch. 1 : 93 L. T. 676, 
Ashton Gas Co. v. Attorney General. 

4. (1933) 17 Tax Cas. 59, Allen v. Farquharson. 

5. (’21) 1 T. C. 120 : 8 A. I. R. 1921 Mad. 298 : 44 
Mad. 489 : 63 I. C. 485 (S. B.), Chief Commr. of 
Income-tax, Madras v. Eastern Extension Australasia 
and China Telegraph Co., Ltd. 

6 . (’38) 1938 I. T. R. 632 : 25 A. I. R. 1938 P. C. 243: 
32 S. L. R. 890 : I. L- R. (1938) 2 Cal. 624 : 65 I. A. 
354 : 176 I. C. 433 (P. C.), Bengal Coal Co., Ltd. v. 
Sri Janardan Kishore. 

7. (’30) 5 I. T. C. 1 : 17 A. I. R. 1930 P. C. 209 : 58 
Cal. 430 : 57 I. A. 228 : 125 I. C. 871 (P. C.), Probhat 
Chand v. Emperor. 

8 . (’38) 25 A. I. R. 1938 P. C. 152 : I. L. R. (1938) 2 
Cal. 381 : 32 S. L. R. 502 : 65 I. A. 263 : 174 I. C. 
564 (P. C.), Nippon Yasen v. Ram Jiban Serougee. 

Government Advocate — for Petitioner. 

S. N. Bose and P. K. Bose — for Opposite Party. 

Manohar Lall J. —This is a reference under 

S. 25 (2), Bihar Agricultural Income tax Act 

(hereinafter referred to as the Act) by the Bihar 

Board of Agricultural Income-tax asking the 

opinion of the Court on the following questions: 

“(a) Whether the word ‘revenue’ occurring in cl. (a) 

: of S. 6 , Bihar Agricultural Income-tax Act 7 [VII] of 

| 1938 refers to and is limited to land revenue only or 

5 whether it comprises all revenue as defined in S. 136, 
Government of India Act. 

(b) Whether the assessees are entitled to deduct the 
agricultural income-tax paid for the previous year in 
computing the net income for the current year for 
{ which he is liable to be taxed.” 

[2] The only facts necessary to state are that 
* for the assessment year 1940-41 relating to the 
1 previous year 1347 Fasli, the assessees, Bai 
j Shambhu Lal Bose and another, claimed to 
,1 deduct the agricultural income tax for which 
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they were assessed in the year before the pre¬ 
vious year and which they paid in the year under 
assessment. The claim is made under s. 6 (a) of 
■-he Act. That sub-clause provides that in arriv¬ 
ing at the assessable agricultural income a deduc¬ 
tion shall he made from the gross amount of 
income of the a3se3see of “the sum actually paid 
in the previous year as revenue to the Crown or 
as rent to a landlord in respect of the land from 
which such agricultural income is derived.” It 
i:8 argued on behalf of the assesses that as he 
has paid agricultural income-tax in the previous 
year, this must be taken to be a sum actually 
paid by him as revenue to the Crown in respect 
of the land from wh.ch the agricultural income 
in the previous year was derived. The assessing 
authorities have overruled the contention upon 
the ground that the word ‘revenue’ in the provi- 
sion must mean the land revenue and cannot 
include the agricultural income-tax. In my judg- 
■ment, this view i3 correct. 

[3] On the general principles and in accor¬ 
dance with the practice which prevails in Eng¬ 
land, it is well settled that income-tax paid by 
an assesses cannot be allowed to be deducted out 
|of the assessable income. The reason for this 
(practice is that income-tax is a share of the 
,Crown in the income of the assesses and cannot 

,bo treated as an expenditure necessary to earn 
ithe income. 

[i] The leading case in England is the case in 
*1004) 2 ch. G 21 1 where Buckley J. observed: 

l lie income tax is part of the profits—nfunoly_such 

part ns the Revenue is entitled to takeout of the profits. 

A sum which is an expense which must be borne 
whether profits are earned or not, may no doubt bo 
deducted before arriving at profits. But a proportionate 
part of the profits payable to tho Revonuo U not a 
deduction beforo arriving at, but n part of the profits 
themselves.” 

ibis was followed by Sargaut J. in (1915) 2 Ch. 

338. - The ca3o in (1904) 2 ch G 21 1 wont up to the 
louse of Lords and tho judgment of Buckley J. 
was affirmed in 190C A. c. 10 . 3 Earl of Halsbury 
..p *P ade tbeso observations at page 12 : 

t'Wwi L V| S * l>lftin En S lish word ; that is what is 
umged with income-tax. But if you confound what is 

• necessary expenditure to earn that profit with the 

indert X i’ T ‘ Ch iS a p,ut of th0 P rofit one can 

h . ow Joe got into tho confusion wh.ch has 

'eitth rn h ° • ? rnC . d f unseI ,lt such VC1 7 considerable 

Profit '? „ r , 0Ut tlmt il is uot 11 <*«*• upon the 

L a eW i ' ll 'o ftnsw<r 13 t,lnt « is- Tne income-tax 
!h? profit tlT n tU T 0fit i : tbc "Inch is taxed is 
the profiV h r ; mad 5’ l } nd >’ 0u ,nust ascertain what is 

have ro rM toT*, 0 W °[ e tbp Ux-von 

ascertain wh„t i Muct tho before you 

vo an U n?-e f 1 10 profil '*■ 1 «"not understand how 
1T income-tax part of the expenditure." 

UHn (1933 17 Tux. cag 59 1 Finlay J. had to 

deSt 61 ’ W ! 6 h0r r th °r ftSSC33 " e COlllt1 claim M a 

SnL! • h ° °° St 0 C0l "' )1 5'' D o solicitors and 
counsels m connexion with an appeal against 
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assessment of income-tax and he made these 
observations at page 63 : 

“Income-tax is not a deduction before you arrive at 
the profits, it is a part of the profits. It is, as has been 
expressed bv some well known person, I cannot re¬ 
member who, but it does not matter, the Crown’s share 

of the profits.What you have got to do is to 

arrive at a correct computation of the profits, and then 
those profits are, or very often are, any how shared out. 
There is one compulsory payment, the Crown’s share; 
they have got to get that and then the profits, in the 
ordinary course, will probably be distributed among 
those entitled to them.” 

[6] The only case in India which I have been 
able to find is the case in 1 1 . T.c. 120. 6 Kumara- 
swami Sastri J. expressly followed the decision 
of the House of Lords in 1906 A. o. 10 . 8 

[7] In 193S i. T R. 632® Sir George Rankin in 
delivering the judgment of the Privy Council 
held that income-tax was not a tax imposed 
upon mines or a part thereof but it was a general 
tax on the income of all persons. Similarly, in 
my opinion, the agricultural income-tax is a 1 
general tax upon the agricultural income and is 1 
not a tax upon the land. 

[s] The claim of the assesses, must, therefore, 
rest upon the statutory direction, and it is argued 
on his behalf that the word ‘revenue’ in S. G (a) 
should include all revenues which are paid to the 
Crown. Attention is also drawn to the definition 
in s. 13G, Government of India Act, 1935, which 
for the purposes of that Act includes in the word 
‘revenue’ not only land revenue but also all 
other taxes and public monies raised or received 
by a province. In my opiuion, in order to con*: 
9true the meaning of the word “revenue” in thei 
Act, it is not permissible to look to the definition 
which has been provided for the meaning of that 
word in another statute, not oven a fricil (sic, 
fiscal ?)statute- Moreover the scheme of the Act 
itself shows that the word ‘revenue’ in S. 6 (a) 
must relate to the revenue or the jama assessed 
and paid for the land from which agricultural: 
income is derived —see the observations of Lord^ 
Russel of Killowen in 5 i.t.C 1." A deduction is 
allowed because the assesses cannot derive any 
income from the land without possessing a right 
to hold the land and use it for agricultural 
purposes. Now, the right to hold the land de¬ 
pends upon his liability to pay rent to the land¬ 
lord where a private person is the landlord or 
the revenue to tho Crown where the zamindar is 
tho landlord. This is an expenditure which lie 
must incur every year beforo he is in a position 
to derive any agricultural income from the land 
which is liable to be taxed. Again, it will be 
observed that the liability to pay rent to the 
landlord or revenue to the Crown subsists for 
all times during which the assessee is in posses¬ 
sion of the land irrespective of the fact whether 
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he derives any agricultural income from the land 
in a particular year. 

[9] Our attention was drawn to the provisions 
of S. 9 (v), Income-tax Act which provides that 
any amount paid on account of land revenue in 
respect of the property shall he deducted from 
the assessable income under the heading ‘pro¬ 
perty’. It was, therefore, argued that where the 
• Legislature intended to confine the word ‘revenue’ 
to land revenue, it has been distinctly stated in 
the relevant enactment. But this argument 
suffers from the same defect which I have pointed 
out above, namely that it seeks to enlarge the 
ambit of the word ‘revenue’ in S. 6 (a) of the 
Act by reference to the ambit of the word 
‘revenue’ in another Act. I am concerned to 
construe the meaning of the word ‘revenue’ in 
the present Act and cannot be guided by what 
has been provided in some other Act. It is 
always dangerous to seek to construe one statute 
by a reference to the words of another: per Lord 
Wright in A. I. R. 1938 P. C. 152. 8 

[10] For these reasons the answers to the 
questions are as follows : 

The word 'revenue’ occurring in cl. (a) of 
S. G of the Act is limited to land revenue only 
and does not comprise all revenues as defined in 
3. 13G, Government of India Act. 

[ 11 ] The answer to the second question is in 
jthe negative. As the assessees have failed in their 
‘contention, they must pay the costs of this re¬ 
ference to the respondent. I would assess' the 
hearing fee at Rs. 150. 

Meredith J.— I agree. 

Snearer J. — I agree. 

V.R. Questions answered . 
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SPECIAL BENCH 

Manohar Lall, Meredith and 

Shearer JJ. 

Province of Bihar — Petitioner v. Maha- 
rani Janki Kuer — Assessee. 

Miso. Judicial Cases Nos. 124 of 1943 and 46 of 1944, 
Decided on 8*1-1947, from order of the Board of Agricul¬ 
tural Income-Tax, Bihar, D/- 22-11-1943. 

(al Bihar Agricultural Income-tax Act (7 [VIII 
of 1938),S.6(a)—Agricultural income—Calculation. 

Where the agricultural income is derived by the 
assessee from all the villages which are subject to the 
payment of land revenue a3 assessed at the time of the 
; permanent settlement, it is not permissible to dissect 
' the lands comprised in the villages and then find out 
that so mu h of the land yielded agricultural income 
and the remainder non-agricultural income. There is, 
therefore, no warrant for the procedure of calculating a 
proportion of the land revenue as being attributable to 
the land from which agricultural income is derived and 
to disallow the remainder of the revenue as being 
attributable to land the income from which was non- 
agrioultural: 17 A.I.R. 1930 P. C. 209, Disting. 

[Para 4] 


(b) Bihar Agricultural Income-tax Act (7 [VII] 
of 1938), S. 2 (a) — Land distribution and mutation 
fees. 

Land distribution fees payable to the landlord under 
S. 88 (a), Bihar Tenancy Act and mutation fees on the 
transfers of a part of a holding are agricultural income 
and cannot be deducted from assessable income : 16 
A. I. R. 1929 Pat. 449 (F.B.), Foil. [Para. 5] 

(c) Bihar Agricultural Income-tax Act (7 [VII] 
of 1938), S. 6 (g)—Scope. 

The repairs of the power house, estate buildings, 
palace stables, elephant line etc., come within S. 6 (g) as 
they are necessary to be maintained for proper discharge 
of the duties of the officers who have to supervise and 
collect the agricultural income. [Para 6 ] 

(d) Bihar Agricultural Income-tax Act (7 [VII] 
of 1938), S. 2 (a)—Trespassers—Damages recovered 
from them-in lieu of rent. 

The income derived by an assessee from the land in 
the occupation of the persons who wrongfully took 
possession of his land and whom he was forced to treat 
as tenants and from whom he recovered damages in lieu 
of rent is income within the meaning of the Act. 

[Para 7] 

Cases referred : — 

1. (’30) 5 I. T. C. 1 : 17 A I. R. 1930 P. C. 209 : 57 
I. A. 228 : 58 Cal. 430 : 125 I. C. 871 (P.C.), Probhat 
Chandra Barua v. Emperor. 

2. (’20) 9 Pat. 1 : 16 A. I. R. 1929 Pat. 449 : 118 I. C. 
593 (F. B.), Rajendra Narayan v. Commr. of Income- 
Tax. 

Govt. Pleader — for Petitioner (in No. 124 of 1943) 
and for Opposite Party (in No. 46 of 1944). 

Baldeva Sahay and Jadubans Sahay —for Assessee 
(in No. 124 of 1943) and for Petitioner (in No. 46 
of 1944). 

Manohar Lall J. — This is a reference by 
the Bihar Board of Agricultural Income-tax 
under S. 25 ( 2 ) for the opinion of this Court as 
to whether certain claims should be allowed to 
the assessee out of his agricultural income. 

[ 2 ] The assessment year is 1941-42. The assess¬ 
ment has been made upon the Bettiah Estate 
under the Court of Wards through its manager. 

[3] Claim No. 1 : — The assessee pays Rupees 
3,96,354 as land revenue to the Government. The 
assessing authorities have disallowed Rs. 17,662, 
in this way. They find that the total agricultural 
and non-agricultural income of the assessee was 
Rs. 29,82,263 in the previous year and that this 
included Rs. 1,33,412 as the sairat or non-agri¬ 
cultural income. Therefore, they have calculated 
the share of the revenue payable for non-agri¬ 
cultural income at Rs. 17,662. The assessing 
authorities profess to follow the decision of their 
Lordships of the Judicial Committee in the 
celebrated case in 5 I. T. c. l. 1 In that case the 
question decided was that non- agricultural income 
derived from lands in permanently settled estates 
was chargeable to tax under the Income tax Act 
of 1922. Lord Russell of Killowen in delivering 
the judgment of the Board observed at page 5 : 

“Their Lordship 3 were unable to ascertain upon what 
footing the appellant had been assessed in respect of the 
income derived from his zamindari, i. e., whether on 


280 Patna Province of Bihar v. Janki Kuer (SB) (Manohar Lall J.) 


the groes income or after some allowance bad been made 
in respect of the jama assessed and paid upon the lands. 
lheir Lordships are of opinion that, in assessing the 
appellant to income-tax in respect of the income derived 
rom his zamindari, his income, profits and gains from 
that source should be computed after making proper 
allowance in respect of the jama assessed and paid.” 

It should be observed that in the Income-tax 
Act there is no special section which allows a 
deduction on account of the jama paid upon 
the land from which non-agricultural zamindary 
income is derived. It is only under S. 9 which 
deals with the head ‘property’ that by sub-cl. (v) 
a deduction is permissible on account of land 
revenue. But non-agricultural zemindari income 
is taxable not under the head ‘property* but 
under other sources’. Foe this reason their 
Lordships followed the general principles which 
require or allow such a deduction to be made. 

[4] In the present case, however, there is a 
statutory direction in s. c, Bihar Agricultural 
Income-tax Act, 1938 (hereinafter to bo referred 
to as the Act). Under S.C (a) of the Act a 
deduction has to be made 

of the sum actually paid in the previous year as 

revenue to the Crown or as rent to a landlord in respect 

of the land from which such agricultural income is 
derived.” 

.The assessee claims that there is no warrant 
for the procedure adopted by the Agricultural 
Income-tax Officer by which he calculated a 
proportion of the land revenue as being attri¬ 
butable to the land from which agricultural 
income is derived. I agree with this contention. 


Item No. 



A. I. R. 

The agricultural income is derived by the assessee 
from all the villages which are subject to the 
payment of land revenue as assessed at the time 
of the permanent settlement. It is not permis. 
sible to dissect the lands comprised in the villages 
and then find out that so much of the land 
yielded agricultural income and the remainder 
non-agricultural income. Upon the plain words 
of the section, the assessee, in my opinion, is 
entitled to claim a deduction. The claim must' 
be allowed. 

[5] Claim No. 2. — The amount received as' 
rent distribution fee and mutation fee on the' 
transfers of a part of the holding has been included 
in the assessable income. Land distribution fees, 
are payable to the landlord under S. 88 (a), Bihar! 
Tenancy Act. The Agricultural Income-tax 
authorities have followed the Full Bench deci¬ 
sion of this Court in 9 Pat. l 2 where it was held 
that mutation fees paid to a landlord upon suc¬ 
cession to a holding or a tenure by inheritance 
are agricultural income. No convincing argument 
has been advanced by the assessee to induce us 
to hold that that decision is incorrect. In my! 
opinion, the assessing authorities have rightly’ 
held that this amount is agricultural income.'; 

I would disallow the claim of the assessee under 
this head. 

fo] Claim No. 3 .—The assessee has not been 
allowed full costs of repairs and maintenance of 
certain buildings. The iteni9 are set out at p. 23 
of the paper-book and may be reproduced here: 


I. 

II. 

VIII. 

XI. 

XIII. 

XVI. 

XX. 

XXI. 

xxin. 


Repairs and maintenance 
of power house. 

Repairs and wiring of 
estate buildings. 

Repairs of Amurkhaim. 

Veterinary hospital repairs. 

Bepairs to palace stables. 

Repairs to elephant line at 
Bettiah. 

Repairs to Forest Officer’s 
Bungalow. 

Repairs to elephant sheds 
at Bagaba. 

Repairs to estate biTngalow 
at Motihari. 


Amount. 

Rs. a. j). 
2,064-4-0. 

446-14-0. 

90-7-0. 

200 - 0 - 0 . 
89-0 0. 

203-0-0. 

132-0-0. 

143-0-0. 

707-0 0. 


Remarks. 

The supplies of electric energy to all the offices at Bettiah 
connected with collection of agricultural income. 

Ilieso are olhees connected with the above purpose. 

In this agricultural produce received from the Farms i 
stocked. 

This is for treatment of siok cattle used in agriculture. 

Tins stable is used for keeping horses used in oonvejin, 
oiliecrs of the Estate going to office. ' 

In rainy season elephants are used for collection purposes- 

llio Forest Officer does additional duty in collecting agri 
cultural income. 6 ^ 

Vide item No. (XVI). 

This is an inspection bungalow where Manager aud othe 
officers stay during inspection of village papers and othe 
work m connection with agricultural income. 


By s. c (g) of tho Act the asscsseo is entitled 
to deduct 

capRd\Tnn 0 r i r m r 1 on tho “^tenance of any 
capital, ftrvstt purchased or constructed before this \ct 

eamo into force, if such maintenance is reouired* in 

connection with the collection of rents duo in respect of 

derived"' ^ ^ SUcb ^Uur.1 ~t 


In my opinion till these items come with 
S. G (g) of the Act as they are neoessary to 1 
maintained for propier discharge of the duties 
the officers who have to supervise and collect tl 
agricultural income. The assessing authority 
in my opinion, were wrong in disallowing th 

claim of the assessee. The Commissioner wi 
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wrong in thinking that the repairs of power 
house, estate buildings, palace stables, elephant 
line etc., could not be held to be required for the 
collection of the rent. I would allow this claim. 

[ 7 ] Claim No. 4—The assessing authorities 

have included in the assessable income the amount 
realised by the assessee as damages against the 
trespassers who were in wrongful occupation o 
pieces of lands of the estate in the previous year. 
The assessee claims that these are not income 
within the meaning of the Act. I do not a | r ® e 
with this contention. The income is derived by 
the assessee from the land in the occupation o 
the persons who wrongfully took possession 
his land and whom he was forced to treat a3 
tenants and from whom he recovered damages 
in lieu of rent. This claim of the assessee has 

been rightly disallowed. 

[8l The decision of the assessing authorities on 

the other heads was not challenged before us. 

Having regard to the fact that the assessee has 

succeeded in the substantial part of his claim, he 

is entitled to three quarters of the costs of this 

Court, and he will also get a hearing fee of Rs. 200. 

He is also entitled to the return of the fees of 

Bs. 100 which he deposited with the Board as fee 

for reference to this Court. 

Meredith J. — I agree. 

Shearer J. — I agree. 
v R# Reference answered. 
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Baldeo Musahar — Appellant v. Emperor. 

Cri. Appeal No. 727 of 1945, Decided on 28-3-1946, 
from order of Sessions Judge, Cbapra, D/- 28-9-iy*&. 

(a) Criminal P. C, (1898), S. 164 (3) _ Absence oi 

questions to deponent—Effect. 

Section 164 (3) enjoins upon the Magistrate, recording 
a confession, the duty of warning the accused in the 
manner stated in the sub-section itself, aDd prohibits 
the Magistrate from proceeding with the recording of 
the oonfession until he has questioned the person mak¬ 
ing it, and, from the answers given, has satisfied him¬ 
self that the confession that is about to be made will be 
a voluntary statement. [Para 2] 

Where the column intended for recording questions 
in the form prescribed for recording of confessions 
contains no questions whatsoever, but merely the 
warning which the Magistrate gave the deponent, 
there is no compliance with that part of the statute 
which requires the Magistrate to question the deponent 
for the purpose of satisfying himself that the statement 
about to be made will be a voluntary one. This is not a 
defect of mere form only and cannot be curqd under the 
provisions of 8 533, Criminal P. C. It is a case where 
there has been a disregard or violation of the manda¬ 
tory provisions of S. 164 and this makes the confession 
inadmissible in evidence. [Paras 2 and 5] 

Cr. P. C. (’46) Chitaley, S. 164, N. 15. 

(b) Criminal P. C. (1898), S. 342 — Admission 
under, whether admissible against co-accused 
(Queere.) [Para 4] 

Cr. P. C.—(’46) Chitaley, S. 342, N. 27. 


1 MMptl. 594 : 23 A. I. R. 1936 P. C. 253 : 

17 Lab. 629 : 63 I. A. 372 : 163 I.C. 881 (P.C.), Nazir 
Ahmad v King-Emperor. 

2. (“23) 45 All. 323 : 10 A.I.R. l92o AH. o 22 . 1. 

1025, Mabadeo Prasad v. Emperor. 

3. (’31) 18 A. I. R. 1931 Nag. 169 : 27 N. L. R. lbo . 

134 T O 686 Ganpat v. Emperor. 

4 (’30) 54 Bom. 531 : 17 A. I. R. 1930 Bom. 3o4 : 1- 1 

I. C. 105, William Cooper v. Emperor. 

5. (’36) 16 Lab. 651 : 23 A. I. R. 1930 Lah. 337 . l-l 

I. C. 898, Dial Sing v. Emperor 

6 . (’40) 27 A. I. R. 1940 Nag. 287 : 190 1. C. 2/3, M.. 

Sumitra v. Emperor. 

Mangleshwar Prasad Sinha — for Appellant. 

K. P. Varma — for the Crown. 

Agarwala J. — Four persons, Bauk Abu 
Bhagrasan Akir, Baldeo Musahar (the appel¬ 
lant), and his father-in-law Dallu Musahar. 
were tried jointly in the Court of the Sessions 
Judge at Chapra, the first three on chargee 
under S. 395, Penal Code, and Dallu Musahar 
under S. 412. They were all convicted, Dallu 
Musahar being sentenced to three years’ rigorous 
imprisonment, and the remaining accused to 
seven years’ rigorous imprisonment each. This 
appeal has been preferred by Baldeo Musahar 
only. None of the identifying witnesses purport 
to have identified this appellant as one of those 
who participated in the dacoity which took 
place on the evening of 14-2-1945, at the house of 
Deocharan Pandey in village Khagram Ckhapor. 
The appellant was arrested on 19th February 
and produced before the Subdivisional Officer on 
that date when he was remanded to jail. On 
21st he is said to have signed a petition addressed 
to the Subdivisional Magistrate (Ex. 5), admit- 
' ting that he had participated in a dacoity on 
’ 14 - 2 - 1945 , and that he was anxious to produce 
f before the Magistrate his share of the booty. 

From the Magistrate’s order-sheet it appears 
g that on 2-3-1945, a petition of the appellant 
6 Baldeo Musahar dated 28th February was put 
up before him, and that he directed the appel- 
:- lant to be produced before another Magistrate, 

»* Mr. Shafi, for the purpose of having his confes- 
n sion recorded. Accordingly, the appellant was 
J produced before Mr. Shafi, wh'o recorded in the 
is order sheet that the appellant had no statement 
ie or confession to make. What the petition of 
lt » 28th February was, is not clear because at least 
one of the dates ii>the original petition appears 
□t to have been tampered with. At the bottom of 
a the petition the date is 21st February, but an 
tie endorsement on it forwarding it to the Subdivi- 
sional Magistrate now bears date 28th February, 
on The figures “28” appear to be in different ink 
5] from the rest of the endorsement and to be 
written over 'some other date. No explanation 
has been tendered with regard to the various 
e 4 ] dates on the petition, or the reason why the 
original date of the endorsement was subsequently 
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altered to the 28fch. I will, however, assume that 
3x. .5 i3 the petition which was sent to the Sub- 
divisional Magistrate as the petition of the 
appellant. When he was questioned about this 
the Court of the Committing Magistrate the 
appellant stated that be wrote it at the instance 

of the Sub.Inspector of Police, but that he had 

O 0 o taken part in the dacoity. With regard to a 
duirec which had been found in the house of 
nis father-in-law Dallu, he stated to the Com- 
mitting Magistrate that the durree was his own. 
Although this petition was the only evidence of 
any value against the appellant, he was not 
asked what his explanation with regard to it was 
when examined by the Sessions Judge under 
S.342 at the trial. The first question which the 
Sessions Judge put to him was : "You have 
heard the evidence of the prosecution witnesses. 
Ua\e you anything to state?" It is not surpris¬ 
ing that the appellant’s reply was that he had 
nothing to state with regard to the evidence of 
the prosecution witnesses, the reason being that 
none of the prosecution witnesses had stated 
anything implicating the appellant in the charge. 
The next question that was put to him was: 
Bid you commit such an offence ?" that is to 
say, the offence with which bo was charged, the 
charge having been read and explained°to him. 
The appellant s reply was that he had not com¬ 
mitted dacoity, that the durree was his own, 
that he had kept it at the house of Dallu, but 

that there was ill-feeling between himself and 
his father.in law owing to some misunderstand, 
mg about his wife having not been sent to his 
home. The only evidence that the petitioner is 
responsible for the petition (Ex. 5 ) is a statement 
or Tej Pratap Singh (p. w. 16). He is the clerk 
or the jail in which the petitioner was detained 
at the time that the petition was sent. This 
witness says that he read the petition and that 
Baldeo Musahar admitted it to be correct and 
put his loft thumb mark on it in his presence. 
I he witness does not state who wrote the peti. 
aon, or at whose dictation it was written, or 
whether it was written at the request of the 
appellant, or that the contents were as suggested 

. y a PP c Hant, Tho petition, of course, is not 
in the handwriting of the appellant. The evi. 
dence of tho jail clerk, therefore, does not carry 
the case °f the appellant any further than tho 
petition itself, and that is not very far. The 

appellant 3 flflmiQQirm J» fUrv 1 


appellants. admission in tho petition that ho 
took part m a dacoity, however, is sought to bo 
couobomted by statements made by his father- 

triv ^ T Da ’V was I’^uced before a 

-Ia„i3tiato during the courso of the investiga. 
t.on to have his confession recorded under s. 164 , 
Criminal P. C. Had the confession of Dallu so 
ecorded been adraissihlo in evidence, it would 


have provided a very strong piece of evidence 
against the appellant. As is usual, however, the 
ignorance or carelessness of the Magistrate who 
recorded the confession, Mr. Shafi, renders the 
document inadmissible in evidence. Although 
this is by no means the first time that this 
Court has found it necessary to invite the atten- 
tion of the magistracy to the provisions of s. 164 , 
Criminal P. C., I will do so in some detail once 
more. Sub-section (3) of s. 164, provides as 
follows: 

‘ A Magistrate shall before recording any such confes¬ 
sion, explain to the person making it that he is not 
bound to make a confession, and that if he does so, it 
may be used as evidence against him, and no Magistrate 
shall record any such confession unless, upon question¬ 
ing the person making it, he has reason to believe that 
it was made voluntarily.” 

[2] This sub-section, therefore, clearly enjoing 
upon the Magistrate recording a confession the 
duty of warning the accused in the manner 
stated in the sub-section itself, and prohibits 
the Magistrate from proceeding with the record¬ 
ing of the confession until he has questioned the 
person making it, and, from the answers given, 
has satisfied himself that the confession that is 
about to be made will be a voluntary statement. 
In the present instance, as in other cases which 
have been coming to this Court for some time, 
in the form prescribed for the recording of the 
confession the space intended for the warning 
and questions referred to in S. 1G4 (3) contains 
only a warning. In the space provided for the 
answer to the questions the only answer re- 
corded is: “I have understood everything. I 
would voluntarily make a statement." To what 
question that is an answer does not appear on 
the record for, as I have already stated, the 
column intended for recording tho questions 
contains no questions whatsoever, but merely 
the warning which the Magistrate gave the de- 
ponent. There has, therefore, been no compliance 
with that part of the statute which requires the 
Magistrate to question the deponent for the pur¬ 
pose of satisfying himself that the statement 
about to bo made will be a voluntary one. The 
efiect of the omission to comply with the re¬ 
quirement has been pointed out by their Lord- 
ships of tho Privy Council, and, perhaps, if I 
now quote rather fully from the judgment in 
which that was done, peradventure it may catch 
the eye of some one who wall induce the Magis¬ 
trate to comply with the law. The case is that 

P- B. T. 594, 1 and it is there said : 

hero a power is given to do a certain thing in a 
certain way, tho thing must bo done in that way or not 
at nil, other methods of performance being ueeessarily 
forbidden .... Sections 164 and 364 must be construed 
together on these lines. Consequently, uo other prooe- 
dure than that wliioh is laid down with such minute 
particularity in the section is permissible. Tho sections 
confer powers on Magistrates and delimit thorn,” 
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[3] The confession of Dallu Musahar not having 
been recorded in the manner required by the 
Legislature is not admissible, and, therefore, 
cannot be used against the appellant. The other 
corroboration of the statement attributed to the 
appellant that he took part in the dacoiby on the 
night of 14th February is a statement that his 
father-in-law Dallu Musahar made when exa¬ 
mined under S. 342 at the trial. When asked whe¬ 
ther he had committed the offence with which 
he was charged, namely, dacoity, he said : 

“I did not commit dacoity. In the month of Katick 
my son-in-law had kept the durree in my house. The 
Sub-Inspector of police of Kalaya recovered it from my 
house in the month of Chait. That durree was stolen 
in a dacoity.” 

[i] He then identified the durree in question. 
Now, whether an admission made by an ac¬ 
cused person when examined under S. 342, Cri¬ 
minal P. C., is admissible against a co-accused 
is a point of some nicety on which the High 
Courts are by no means agreed. Bat, even if an 
admission made~by one accused when examined 
under S. 342 is admissible against a co-accused, 
all that is admissible is the admission. The only 
admissions that Dallu Musahar made in the answer 
to which I have referred are that he knew the 
durree had been stolen in a dacoity and that it 
had been recovered from his house. The rest of the 
statement are merely assertions and not admsi- 
sions. Now, the admissions that the durree was 
recovered from Dallu’s house and that it was 
stolen property do not in the least implicate 
Baladeo Musahar, the appellant, who was not a 
resident of the house from which the durree 
was recovered. It is true that Dallu himself 
claims the durree as his own, but he does not 
admit that it was stolen property, and there is 
no reference to the durree in his petition. There 
is, therefore, on the record of this case no corro¬ 
boration of the statement attributed to the ap¬ 
pellant in Ex. 5 that he participated in the da¬ 
coity, although there would have been such 
corroboration if the confession of his father-in- 
law Dallu Musahar had been.properly recorded. 
The result is that the conviction and sentence 
of the appellant must be set aside. 

[5] Das J_I agree. I should like to add a 

few words about the confession of Dallu. Sub¬ 
section (3) of s 164, Criminal P. G., is in three 
parts, The first part enjoins upon the Magis¬ 
trate recording the confession the duty of giving 
certain cautions to the person about to make the 
confession. The second part contains a prohibi¬ 
tion to the effect that no Magistrate shall record 
any such confession unless upon questioning the 
person making it, he has reason to believe that 
it is being made voluntarily. The third part 
deals with a memorandum which the Magistrate 
recording the confession has to make to show that 


he has complied with the first two parts. In the 
particular case under our consideration, the 
Magistrate has clearly failed to comply with part 2 
of sub-s.(3) of S. 164, Criminal P.C. He had not ask¬ 
ed any questions whatsoever of the person about 
to make the confession, in order to satisfy himself 
that the person was going to make the confession 
voluntarily. It is obvious that without asking any 
questions whatsoever the Magistrate was not in 
a position to be satisfied that the confession was 
being made voluntarily ; yet in the memoran¬ 
dum the Magistrate states that he is satisfied 
that the confession was voluntarily made. There- 
fore, it is not a case where there has been a de¬ 
fect of mere form only, which has caused no 
prejudice and which can be cured under the 
provisions of S 533, Criminal P. C. It is a case 
where there has been a disregard or violation of 
the mandatory provisions of S. 164, Criminal 
P. C., and this makes the confession inadmissi- 
ble in evidence. 

[6] As to the admission made by Dallu in 
answer to the question put to him under the 
provisions of S 342, Criminal P. C., the only rele¬ 
vant admission is that the durree in question 
was stolen property. This admission of Dallu is, 
however, considerably weakened by what he had 
said before the Committing Magistrate. Before 
the latter, Dallu had stated that he did not know' 
that the durree was stolen property. Therefore, 
Dallu’s statement has varied from time to time. 
In such circumstances, one cannot rely on the 
statement of Dallu, apart from the question if 
the statement is admiss*ble in evidence against 
a co accused under S. 30, Evidence Act, about 
which there is some divergence of opinion : see 
45 ALL. 323; 2 A.I R 1931 Nag. 169; 3 54 Bom. 531, 4 
16 Lah. 65l; 5 and A. I. R. 1940 Nag. 287. 6 

d.S./d.h. Conviction set aside. 
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Ray J. 

Bira Ganda — Petitioner v. Emperor. 

Criminal Revn. No. 39 of 1946, Decided on 5-9-1946, 
against order of Sessions Judge, Cuttack-Sambalpur, 
D/- 9-2-1946. 

Orissa Cattle, Goats and Sheep (Movement and 
Transaction) Control Order (1944 1 , R. 6—Discretion 
to grant license for any period shorter than one 
year. 

Rule 6 is imperative and leaves no discretion to the 
licensing authority to grant a license for any period 
shorter than one year. Once the licensing authority 
grants a license, irrespective of his expressing anything 
as to period, it shall, per force of this rule, remain Valid 
for one year from the date of its grant. [Para 2] 

The licensing authority, in granting the license, can 
fix a period of one year which is to be computed from fe 
certain date after the date of grant till another date 
which will make up one year ; but the licensing autho¬ 
rity cannot by way of computing the date where the 
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yetr is to end. himself contravene the Order in the 
sense by granting a license for a period of less than a 
year, and cannot give effect to it retrospectively so as to 
cover a period during which there was no business nor 
nny license prevailing for it. [Pam 2] 

P- C. Cflatterji — for Petitioner. 

A’- 6. It. Marti for Advocate-General 

— for the Crown. 

Order. — This petition is directed against an 
uider of conviction of the petitioner under R. 81 ( 4 ), 
Defence of India Rules for having contravened 
R. 4, Orissa Cattle, Goats and Sheep (Movement 
and Transaction) Control Order, 1944 . He has 
been sentenced to a fine of rs. 30 in addition to 
an oider of confiscation of G7 heads of sheep and 
goats which were the subject-matter of offence 
charged. The charge against him was that on 
19-6.1945 lie was found, without a proper license, 
attempting to carry on business as a dealer in 
67 beads of sheep and goats which he had brought 
from Sonepur State for the purpose of sale°in 
Samhalpur, and that thereby he had contravened 
the provisions of cl. 4 of the Order. This Order 
was framed and promulgated by the Governor 
of Orissa in exercise of the powers conferred by 
suh-r. (- 2 ) of R. SI, Defence of India Rules. 

[2J The accused pleaded not guilty to the 
charge and said that lie had a license which was 
in force at the time of the occurrence. This 
position seems to me to be obviously correct. 
I have examined the license and I find, and it 
has also not been controverted by the Counsel 
for the Crown, that it was granted on 8 - 11 - 1944 , 
that it has been granted for one year which fact 
is clear on the face of the license itself; hut the 
licensing authority under the column "Period” 
added certain words which are the basis of all 
this confusion and the unhappy position of the 
petitioner. He says that the license is valid for 
one year up to 25-6 1945. The period, if calculated 
from the date of the grant of the license up to 
25-o 1945, would make about eight months, a 
period less than a year. Tho question, therefore, 
arises whether the licensing authority had power 
to reduce the period, for which tho license 
is to remain in force, according to his own dis¬ 
cretion. This takes us to R. 6 of tho Order which 
reads as follows : 

I he license shall be valid for a period of one year 

and may be renewed for a period of ono year by an 

application mado to the licensing authority on payment 
of a fee ot Rs. 10.” ” 

The rule is imperative and leaves no discretion 
to the licensing authority to grant a license for 
any period shorter than one year. This rule con- 
veys the interpretation to my mind, that once 
tho licensing authority grants a licenso, irrospec. 
fcive of his expressing anything as to period, it 
(shall per torce of this rule, remain valid for one 
year from the date of its grant. In this view, 
the petitioner had his licenso in force till 3 -ii. 


1945, and, therefore, at any date prior to that 
he cannot be said to have by carrying on the 
impugned trade, contravened the order in ques- 
tion. The learned Magistrate in coming to the 
conclusion that the accused is guilty expressed 
himself in the following manner : 

“Further in the license itself, it has been noted that 
the license is valid for one year upto 25-6-1945. I think 
the Licensing Authority can fix the annual period of 
validity of a license, unless there is specifio direction in 
the Control Order that a license will be valid for a year 
from the date of issue of each individual license.” 

For my part, I have not been able to follow 
what the learned Magistrate means. If what he 
says amounts to saying that he could grant a 
licence with a retrospective effect, he would no 
doubt be making a law himself. Now the period 
of validity of a license must, under all circum. 
stances, and in all contingencies, be computed 
from the date of its grant, or some future date 
which I can easily conceive the law to mean; 
hut Ihero are no words in R. G, quoted above, 
which entitle a licensing authority to grant a 
licence with a retrospective effect, nor is there 
any warrant for this sort of view in the text of 
the Order. I can agree with the learned Magis¬ 
trate that licensing authority, in granting the 
license, can fix a period of one year which is to 
he computed from a certain date after the date 
of grant till another date which will make up 
one year; but I cannot agree that the licensing 
authority, by way of computing the date where 
tho year is to end, can himself contravene the 
Order in the sense by granting a licence for a 
period of less than a year, or can give effect to 
it retrospectively so as to cover a period during 
which there was no business nor any licence 
prevailing for it. 

[3] In my view, therefore, the licence was in 
force at the time of tho occurrence, and, hence, 
the petitioner cannot he said to have contravened 
the rule in question, and to have committed any 
otlence under r. 81 ( 4 ), Defence of India Rules. 
The order of conviction must, therefore, be set 
aside. The fine, if paid, should be refunded, and 
the properties confiscated, or their sale proceeds, 
must be restored to the petitioner. The rule is 
thus made absolute. 

d.s. Buie made absolute, 
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Meredith and Bennett JJ. 

Province of Bihar — Appellant v. Bhim 
Bera and others — Bespondents. 

Government Appeal No. 8 of 1945, Decided on 
24-4-1946, from order of Sessions Judge, Purulia, 
D/-12-M945. * 

(a) Defence of India Rules (1939), R. 119 — Order 
under Defence of India Rules published in Official 

Gazette— Presumption. 
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Where an order of a general nature made by the 
Central or the Provincial Government under th 
Defence of India Rules has been notified in an official - 
publication (Gazette) where all statutory rulesi and 
orders are published normally and usually and it appears l 
that the order has been so published because its publi- s 
cation is essential under R. 119, it may be presumed t 
that the publication was made not merely in partial 
compliance with R. 119 but in compliance with all its { 
provisions including the provision as to the determina- 1 
tion of the most suitable form of publication : 3dIA.1.K. i 

1946 Pat. 1 (F. B.), Foil. [ para °J ! 

(b) Evidence Act (1872), S. 105 -Exception con¬ 
tained in law defining offence-Onus to prove ab¬ 
sence of exception. 

Where the exception is contained in the law defining 
the ofience it is not open to the defence to contend that 
since the ofience is defined subject to the exeception the 
prosecution must prove the complete terms of the 
ofience as defined including the absence of the exception: 

28 A. I. R. 1941 Bom. 278, Bel. on. [Para 6 ] 

(c) Defence of India Rules (1939), Rr. 81 (4) and 
121—Order under Defence of India Rules— Attempt 
to contravene. 

Where an order is made under the Defence of India 
Rules banning the export of rice from one province to 
another and oartmen with bags of rice are found near 
the border of one province intending to cross it they 
can be prosecuted even though they have not actually 
crossed it because having regard to the provisions of 
R. 121 it makes no difference if the cartmen had not 
actually crossed the border so long as their intention to 
do so is established. [Para 7] 

(d) Evidence Act (1872), S. 132 — Prosecution 
witnesses giving evidence subsequently made 

accused—Procedure. . 

Where prosecution witnesses who have given evidence 
against an accused are subsequently made accused in • 
that case it is not sufficient to say that their evidence 
would not be taken into consideration. There should be 
a definite order to expunge it from the record. It is 
wrong to leave their evidence on the record. Further, 
it is desirable that the trial should start afresh before 
another Magistrate. [Para 9] 

(e) Criminal P. C. (1898), S. 342 (4)—‘Accused’ — 

Meaning. . , , 

The word ‘accused’ in S. 342 refers only to a person 
over whom the Court is exercising jurisdiction as such : 
16 Bom. 661; 23 Cal. 493; 19 A. I. R. 1932 Rang. 190 
(FB) and 22 A.I.R. 1935 Bom. 186, Rel. on. [Para 10] 

Where oath is administered to prosecution witnesses 
and their evidence is taken and they are subsequently 
made accused in the case there is no violation of the 
terms of S. 342 as when the oath was administered to' 
them they were not accused, and their evidence was 
admissible. Having been subsequently made accused 
persons their evidence cannot, of course, be used against 
themselves. [Para 13] 

(f) Defence of India Rules (1939), R. 130 — Full 
report in writing by police of facts constituting 
contravention of order under Defence of India 
Rules—Action against persons not mentioned in 
report. 

Where there Ls a full report in writing by the police 
of the facts constituting the contravention of an order 
made under Defence of India Rules, the Magistrate 
taking cognizance of the case upon such report can 
proceed against persons who are not mentioned in re¬ 
port because cognizance is taken of cases, not of 
persons : 33 A. I. R. 1946 Pat. 162; 10 A. I. R. 1923 
Rang. 31 and 21 A.I.R. 1934 Pat. 467, Bel. on. 

' [Para 15] 


(g) Criminal P. C. (1898), S. 192 - Transferee 
Magistrate’s power to summon any further persons 

as accused. 

Once cognisance of the case had been properly taken 
by a Magistrate and the case has been transferred to 
another Magistrate under S. 192, Criminal P. C., then 
the latter Magistrate has full seisin of the case and is at 
liberty to summon any further persons as accused if he 
finds evidence against them. The whole case must be 
taken to have been transferred, that is, the case as 
against not merely the persons actually summoned but 
also as against all others whom the transferee Magistrate 
might consider to be implicated in the offence : 28 
A.I.R. 1941 Cal. 185, Bef. [Para 16] 

(h) Defence of India Rules (1939), R. 130 — Full 
report in writing by police of facts constituting 
contravention of order made under Defence of 
India Rules— Portion of report containing confes¬ 
sion to police by accused—Effect. 

Where there is a full report in writing by the police 
of the facts constituting the contravention of an order 
made under Defence of India Rules, there is no reason 
why the complete report should not be used as a report 
of the facts under R. 130, Defence of India Rules or 
S. 190, Criminal P. C., for the purpose of giving the 
Magistrate jurisdiction to take cognizance of the case 
even if a portion of the report contains a confession to 
the police by the accused. Section 25, Evidence Act 
only says that such a confession cannot be proved 
against the accused. [Para 181 


Cases referred : — T ^ 
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The Standing Counsel and Nizamuddin Khan — 

for Appellant. 

S. C. Mazumdar, S. N. Bhattacharji and Sushil 
Mazumdar —for Respondents. 

Meredith J. — This appeal by Government; 
is against a decision of the Sessions Judge of 
Purulia, acquitting four persons, Bhim Bera, 
Atul Dalai, Bhagirathi Barik and Jadav Barik, 
on appeal. These four respondents are all cart- 
men of Chakulia. They were convicted by a first 
class Magistrate under R. 81 (4), Defence of 
India Rules, and sentenced to six months' rigor¬ 
ous imprisonment each, in the following circum¬ 
stances. On 16-8 1943, Notification No. 11277-P.c.- 
324/43 P. c. was published in the Official Gazette, 
whereby the Provincial Government, in exercise 
of the powers conferred by cl. (a) of sub:r. (2) 
of R. 81, Defence of India Rules, ordered that no 
person shall export or carry or cause to be ex¬ 
ported or carried by rail, river or road any 
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quantity of any of the commodities specified in 
the schedule, or any product thereof, from any 
district in the province of Bihar to any place 
outside the province of Bihar, except with the 
written permission of the Chief Controller of 
Prices and Supplies, Bibar. There was a proviso 
with which we are not concerned. The annexed 
schedule included, inter alia , rice and pulses. 

[2] On the night of 2-12-1943, Amarjit Singh 
(p. w. 3), Inspector of police, Ghatsila, went by 
train to Gidni in Bengal with Havildar Radha 
Prasad Singh (p. w. 6), constable Rameshwar 
Singh (p. \v. 4) and others in order to detect 
cases of contravention of the order just cited. 
They alighted in the small hours of the morning, 
and began to v.alk hack towards Chakulia. The 
boundary village in Bihar in that area, as the 
map shows, is village Bend, the actual border 
being a river on the boundary of that village. 
When the police party got to the outskirts °of 
village Bend they saw four carts coming towards 
Bengal, and driven by the four respondents. 
The carts were found to contain 12 bags of rice 
and 9 bags of dal (pulse). The cartmen and the 
loaded carts were brought to Chakulia, and there 
the Inspector lodged a first information (Ex. l), 
at 9 A. M. This information, while mentioning 
the facts and the names of the cartmen, named 
only ono person, Benarsi Marwari, of village 
Gidni as accused, on the ground (hat he was the 
merchant who had purchased the grains at 
Chakullia to tako them to his godown at Gidni. 
After polico investigation charge-sheet was sub- 
mitted against this man and another Marwari 
presumably the vendor. The Sub.divisionai 
Officer, who had taken cognizauce on the 
polico report, transferred the ease for trial to 
Mr. Saikar, a first class Magistrate, who 
eventually convicted the respondents The 
proceedings then took a peculiar and unusual 
course. On 10-5-1914, the two accused persons 
Benarsi Marwari and Bishwamath Marwari 
wero present, and two prosecution witnes¬ 
ses were examined. These prosecution wit¬ 
nesses were two of the cartmen respondents, 
namely, Jadav Bank and Bhim Bora A very 
astute move was then made by tbe lawyer 
defending the Marwaris. Ho filed a petition for 
mak.ng the two cartmen already examined, and 
who hud just given evidence ngainst the Mar. 
waris accused persons in tho caso. The Court 
bub-Inspector apparently walked straight into 
the trap, and asked that all tho four cartmen 
should bo made accused. This was accordingly 
done, and tho trial thereafter proceeded against 
all six persons. Tho learned Magistrate made no 

f ' orcier 0 *P u ngmg from tho record the 
evidence of the two cartmen already examined 

though be seems to have realised that obviously 
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the evidence of two accused persons could not 
be used in the trial, because in his judgment he 
says “it will be seen that in order to he scrupul¬ 
ously fair to the accused persons, I have not 
considered their evidence at all in this case.’* 

[3] On 28 th July, after all the prosecution 
witnesses had been examined, the learned 
Magistrate, evidently excluding from his mind 
the evidence of the cartmen (p. ws. l and 2) 
decided that there was no prima facie case against 
the Marwaris, and so he discharged them under 
S. 253, Criminal P. C. He then proceeded to 
frame charges against-the four cartmen, and after 
defence they were convicted as aforesaid for 
breach of the Government order already quoted. 
The Magistrate held that on the evidence it was 
clear that the cartmen were taking the grains 
from Bihar into Bengal. On appeal the.question 
of any prejudice to the accused by reason of the 
procedure followed was apparently not raised. 
At all events, the -learned Judge has made no 
reference to this matter in his judgment. He 
acquitted the respondents on three grounds, first 
because the prosecution had not proved due 
compliance with the provisions for publication 
of such orders contained in R. 119, Defence of 
India Rules; secondly, because he thought the 
onus lay upon the prosecution to prove that the 
export was being made without the written per- 
mission of the Chief Controller of Prices and 
Supplies, Bihar, and the prosecution had not 
attempted to discharge that onus; and, thirdly, 
because on the facts he thought it had not been 
established that the cartmen had in fact taken 
the grains across the border. There were discre¬ 
pancies in tho evidence, and they might have 
been arrested within Bihar, in whioh case it was 
not sure that they were crossing the border, or 
in Bengal, in which oase it was not sure that 
they had crossed it. 

[4] In addition to these three questions, we 
have also had to consider the question whether 
the procedure adopted wa9 so illegal as to vitiate 
tho trial, or whether the accused were prejudiced 
thereby. Mr. Mazumdar for the respondents has 
further contended that tho ‘proceedings against 
his clients were without jurisdiction, having 
regard to tho provisions of R. ISO (l), Defence oi 
India Rules, wherein it is provided that; 

"No Court or Tribunal shall take cognisance of any 
alleged contravention of tlie*e Rules, except on a report 
u writing of the facts constituting such contravention, 
made by a publio servant.” 

I shall deal with those points in turn. 

[5] First, with regard to R 119. This question 
is, in my judgmont, set at rest by the decision of the 
b ull Bench of this Court in [Mabadeo Prasad v. 
Emperor], 24 pat, 78I. 1 In that case it was laid 
down that whether or not a presumption under 
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S. 114, illusfc. (e), Evidence Act should he drawn 
must depend upon the facts of each case, but 
that it can properly be drawn where the order 
under the Defence of India Rules is a Govern¬ 
ment order and is published in the Official 
Gazette, which is the normal and accepted 
method of publication for many years in the 
case of such orders: that in such a case the 
Court is justified in presuming that the provisions 
of R. 119 were fully complied with and that the 
publication in the Gazette had been made after 
Government had decided that such publication 
was best adapted for informing persons whom 
the order concerned. The decision of the Full 
Bench was expressed in the following terms: 

“Where an order of a general nature made by the 
Central or the Provincial Government under the Defence 
of India Rules has been notified in an official publica¬ 
tion (Gazette) where all statutory rules and orders are 
published normally and usually and it appears that the 
order has been so published because its publication is 
essential under R. 119, it may be presumed that the 
(publication was made not merely in partial compliance 
with R. 119 but in compliance with all its provisions 
including the provision as to the determination of the 
imost suitable form of publication.” 

The learned Sessions Judge -was, therefore, wrong 
in the view which he took on this point, and his 
decision is doubtless explained by the fact that 
it occurred before the decision of the Full Bench 
and previously there had been a conflict of 
opinion in this High Court and in some of the 
other High Courts. 

[6] With regard to the second point, I con- 
sider that the learned Judge was also wrong. 
The words in the Government order exempting 
persons who have the written permission of the 
Chief Controller are expressed as an exception— 
“except with the written permission of the Chief 
Controller of Prices and Supplies, Bihar.” Under 
S. 105, Evidence Act: 

“When a person is accused of any offence, the burden 
of proving the existence of circumstances bringing the 
case within any of the general exceptions in the Indian 
Penal Code, or within any special exception or proviso 
contained in any other part of the same Code, or in any 
law defining the offence, is upon him, and the Court 
shall presume the absence of such circumstances.” 

The operative words in the present case are 
“within any special exception or proviso con¬ 
tained .in any law defining the offence.” 

The present is a case where the exception is con¬ 
tained in the law defining the offence, and having 
regard to this wording in S. 105 it is not open to 
the defence to contend that, since the offence is 
defined subject to the exception, the prosecution 
must prove the complete terms of the offence as 
defined including the absence of the exception. 
There is weighty authority for this view in the de¬ 
cision of Sir John Beaumont C. J. and Macklin J. 
in [Emperor v. Dahyabhai Savchand] A. I. r. 
1941 Bom, 213, 2 
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[ 7 ] With regard to the third point, it seems 
that the evidence is so clear that the grains 
were being taken from one province to another 
that this Court would not be justified in allowing; 
the learned Judge’s finding to stand even in anj 
appeal against an acquittal. Having regard tc- 
the provisions of R. 121, Defence of India Rules, 
it makes no difference if the cartmen had not 
actually crossed the border so long as their in¬ 
tention to do so was established. Rule 121 provides 
that : 

“Any person who attempts to contravene or abet-?, or 
attempts to abet, or does any act preparatory to, a con¬ 
travention of, any of the provisions of these rules or o: 
any order made thereunder, shall be deemed to have 
contravened that provision or, as the case may be, that 
order.” 

The learned Judge has, in my opinion, made too 
much of minor discrepancies in the evidence 
which were inevitable, and resolved themselves 
mainly into different estimates of distances from 
various points which in no way affected the 
credibility of the witnesses, or the general effect 
of their evidence, and secondly, differences of 
opinion as to whether the spot was actually 
within Bengal or within Bihar. These discre¬ 
pancies, to my mind, rather make it clear how 
close to the actual border, one side or the other, 
the carts must actually have been intercepted. 
Indeed, the Sub-Inspector of Chakulia (p. \Y. 7), 
to whom the spot was pointed out by the 
Inspector, says that, though the place shown lies 
on the Bihar side of the border in village Bend, 
the accused persons were caught at the bridge, 
half of which was in Bihar and half in Bengal. 
I do not understand why the learned Judge says 
that this was a very extraordinary statement 
and nobody’s case. The thana map, which we 
have inspected, shows that the actual boundary 
is a river, and as the road runs across it there 
must have been a bridge. The Inspector himself 
says that when they found the carts they were 
beyond village Bend on the Bengal side, just 
beyond the border of village Bend in Bihar, and 
the cartmen were moving towards Bengal. When 
he says “beyond village Bend on the Bengal 
side” he is no doubt referring to the basti or 
built up area. That statement is, therefore, con¬ 
sistent with his statement that it was within the 
village border in Bihar. This witness also says 
there is one bridge near village Bend. The 
Havildar (p. w. 6) confirms this witness. He 
says they caught the carts in Bihar, and they 
were going from Bihar to Bengal. He says “the 
accused persons were caught 8 or 10 steps from 
the border in Bihar as shown to me by the 
Inspector.” It is true that the constable Ramesh- 
war Singh (p. w. 4) says : “We saw the carts in 
Bengal near the border of Bengal,” but it is clear 
that he has no exact knowledge of the locality. 
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In reply to the Court’s question he said : “The 
border of Bengal and Bihar was one mile. I do 
not know the border of Bengal and Bihar.’’ It 
is clear from his evidence also that the carts 
were caught near a river. He says : “We crossed 
i river alter catching the accused persons,” and 
'•hen he corrects himself: “We caught them after 
crossing the river." 

[8] If the cartmen were not really going from 
Vlihar to Bengal, one would expect them to say 
whence in fact they were coming and where they 
were going. They have made no attempt to do 
=o. When questioned orally they all said they 
would file a written statement. The written 
statement merely tries to pick the prosecution 
evidence to pieces, and point out discrepancies. 
There is no attempt to 9tate what in fact were 
-he real movements of the accused if they were 
not those alleged by the prosecution. I consider 
shore is no room for doubt on the point, and it 
was fully established that the grains were bein a 
taken across the border. 

[9] I now turn to tho question of the examina¬ 
tion of the two cartmen as witnesses. I want to 
make it clear, in tho first place, that the course 
adopted was not, in my opinion, either prudent 
or desirable. The most blameworthy people in 
oases of this kind are the merchants who do the 
exporting, deliberately violating the law for their 
own profit in times of difficulty and food short¬ 
age. The cartmen had given evidence against 
zhe Marwari accused, which needed serious con¬ 
sideration and which, if found to be true, might 
have justified their conviction. By the course 
adopted the only evidence against the Marwaris 
was lost. That course need not have been adopt- 
ed. If necessary, the cartmen could have been 
tried afterwards in a separate trial. Secondly, if 
it was considered necessary to make the cartmen 
accused persons, then it was not sufficient to 
say that their evidence would not be taken into 
'consideration. There should have been a definite 
'order to expunge it from the record and that 
should have been dono. It was quite wrong to 
leave their evidence on the record as r. ws. 1 and 
2 , numbering tho remaining witnesses from 
P. W. 3 onwards. Further it was desirable that 
the trial should have started afresh beforo 
another Magistrate. It appears from the order- 
sheot that tho record was returned to the Sub- 
Divisional Officer, but, apparently at the request 
of the accused, was sent back to Mr. Sarkar for 
concluding tho trial, as the accused did not wish 
a trial de novo. It is not clear from tho order- 
sheet whether this was done at tho instance of 
the Marwari accused, but I think that must have 
been the case as that course was in their in- 
forests and no one olse's. 

[ 10 ] Having said so much, I am further of 


opinion, having carefully considered the legal 
position, that there was no definite illegality; 
Section 342, sub-s. (4) says: “No oath shall be 
administered to the accused,” but when the oath 
was administered to the two cartmen they were 
not accused. The charge-sheet had not been sub- 
mitted against them, and they were not then on 
trial. Their trial commenced only when they were 
made accused persons. Therefore, there was no 
violation of the terms of s. 342. [Queen-Empress 
v. Mona Puna] 1G Bom. GGl 3 is authority for the 
view that the word “accused" in s. 342 refers only 
to a person over whom the Court is exercising 
jurisdiction as such. That was a case where the 
police arrested several persons, one of whom 
Hari made certain disclosures to the police, 
whereupon the police discharged him and made 
him a witness, and at the trial he gave evi- 
deuce against his accomplices who were all con- 
viefced. It wa9 held that the evidence of Hari 
was admissible, though he had been illegally 
discharged by the police. In [Jhoja Singh v. 
Queen-Empress] 23 Cal. 493 4 it was also pointed 
out that the word “accused” means a person 
over whom the Court is exercising jurisdiction. 

[11] There is a Full Bench case of the 

Rangoon High Court, which is instructive on the 
point under consideration. I refer to [King- 
Emperor v. Nga Po Min] 10 Rang. 511. 6 There a 
number of persons were being tried jointly. One 
of the accused cited another as his defence wit- 
ness, and the latter was duly sworn and gave 
evidence. Both persons were convicted. Here 
there w’as a clear breach of the provisions o! 
S. 342 (4), and it was accordingly held that the 
evidence of the accused upon oath was inadmis¬ 
sible and had been wrongly received. But it was 
pointed out that "* 1 

“the effect of non-compliance with the statutory rules 
of procedure must vary according to the gravity and 
tho result of tho breach, and the test in eaoh case is 
whether the proceedings have resulted in a miscarriage 
of justice. If the accused is materially prejudiced by the 
breach of procedure, or if another mode of trial is sub¬ 
stituted for that prescribed by the Legislature, in either 
caso there has been a failure of justice. But a deeision 
which i9 just and reasonable on tho merits cannot be 
disturbed, merely because a flaw in the procedure is 
found which is not fundamental and which has not 
worked any injustice.” "I* 

[ 12 ] [Keshav Yasudeo Kortikar v. Emperor! 
59 Bom. 355 6 is another case in which it waa 
held that the “accused” referrod to in S. 842 
means an accused person under trial who ha9 to 
be questioned by the Court in respect of the evi¬ 
dence against him. In that case the charge sheet 
contained the names of two persons as accused 
who were not sent up for trial and were cited as 
witnesses. It was held that the two persona 
could not properly be said to be accused persona, 
and, therefore, there was no provision ol 
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law which could make their evidence inadmis- 

Sib [ 13 ] It seems to me to follow clearly from 
these rulings that when the two cartmen were 
examined they were not accused persons, and 
their evidence was admissible. Having been 
subsequently made accused persons, their evi¬ 
dence could not, of course, be used against them¬ 
selves. That is expressly provided in S. 132, 
Evidence Act, which lays down that while a 
witness shall not be excused from answering 
questions upon the ground that the answers may 
incriminate him, at the same time no such 
answer which a witness shall be compelled to 
give shall subject him to any arrest or prosecu¬ 
tion, or be proved against him in any criminal 
proceeding except a prosecution for giving false 
evidence by such answer. The evidence, however, 
has not been used against the two cartmen, and, 
therefore, there has been no violation of S. 132, 
Evidence Act. 

[14] It is quite true that the Court cannot do 
indirectly what is directly prohibited by the law, 
and, therefore, if the practical effect of what was 
done would be to prejudice the accused the trial 
would be vitiated. I find myself unable to hold, 
however, that there has been a prejudice or mis¬ 
carriage of justice. The Magistrate says that he 
excluded the evidence of the two cartmen 
altogether from consideration. Let us assume 
that he could not put it completely out of his 
mind. The question then is whether upon the 
remaining evidence the Court could properly 
have held that the guilt of the accused was not 
established. I have already indicated my view 
that the evidence of P. \vs. 3, 4 and 6 amply 
establishes the contravention by the cartmen of 
the Government order. There is, therefore, no 
question of any prejudice or miscarriage of 
justice. Had the two cartmen never been exa¬ 
mined as witnesses, the result of the trial must 
have been Exactly the same. 

[ 15 ] There remains the question raised under 
B. 180, Defence of India Rules. True, there was 
no written report in writing in which the cart- 
men were made accused, but there was a full 
report in writing by the police of the facts con¬ 
stituting the contravention. Cognizance is taken 
of cases, not persons. In the present case cogni¬ 
zance was taken of the case by the learned Sub- 
divisional Officer, and he did so upon a report 
which fulfilled the conditions specified by R. 130. 
I pointed this out in [Rameshwar Lai Daroga v. 
King-Emperor (1945 P. W. N. 183 7 )]. The same 
thing was pointed out by a Full Bench of the 
Rangoon High Court in [Nga Chan Tha v. 
Emperor (a. I. R. 1923 Rang. 31). 8 ] There, refer¬ 
ring to s 190, Criminal P. C., the learned Chief 
Justice said: 
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“It is to be noted that the section provides that cog¬ 
nizance may be taken of any ofience and that no refer¬ 
ence is made to the offender. Indeed the identity of the 
offender is in no wav involved, for a complaint may ha 
presented with a view to action being taken against 
some person or persons unknown. When, therefore, pro¬ 
ceedings are initiated on a complaint, or on a police 
report, the Magistrate can legally take cognizance of the 
ofience and the requirements of S. 190 of the Code ara 

complete.” 

[16] But it is said as against the cartmen cog¬ 
nizance was taken not by the Sub-divisional 
Officer but by Mr. Sarkar. The trial Magistrate 
had no jurisdiction to do so. That is not the 
case. Once cognizance of the case had been pro¬ 
perly taken by the Sub-divisional Officer and 
the case had been transferred to Mr. Sarkar 
under S. 192, Criminal P. C., then the latter 
Magistrate had full seisin of the case and was 
at liberty to summon any further persons as 
accused if he found evidence against them. The 
whole case must be taken to have been trans 
ferred, that is, the case as against not merely the 
persons actually summoned but also as against 
all others whom the transferee Magistrate might 
consider to be implicated in the offence : see 
Hafizar Rahaman v. Aminul Haque (44 C. W. N. 
1114) 9 

[ 17 ] A Division Bench of this Court has also 
pointed out that cognizance is taken of an offence, 
and not of individual offenders: see Mathura 
Singh v. Emperor (15 P. L. T. 438). 10 In that case 
the Court went so far as to hold that even where 
the transferring Magistrate had stated that his 
intention was only to transfer the case as against 
the persons summoned by him that made no 
difference. The intention of the transferring 
Magistrate once he transfers the case is irrelevant. 

[18] Mr. Mazumdar further argues that por¬ 
tion of the first information is a report of a con¬ 
fession to the police by the cartmen. This must 
be excluded, and if it be excluded there is no 
sufficient report of the facts. I do not agree that if 
it be excluded, there is no report of the facts. Tha 
facts are reported independently of the statement 
said to have been made to the police by the 
cartmen. But apart from that, I see no reason 
why the complete report should not be used as a 
report of the facts under R. 130 or S. 190, Cri¬ 
minal P. C., for the purposes of giving the Sub- 
divisional Officer jurisdiction to take cognizance 
of the case. Section 25, Evidence Act, only says 
that such a confession cannot be proved against 
the accused. The judgments of the Courts below 
show that the statements of the cartmen reported 
in the first information have not been used 
against the accused in any way. The finding 
that the cartmen were crossing the border has 
been based on the evidence of the witnesses, and 
not on any statement made by them to the 
police. 
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[19] In short, the acquittal by the learned 
Judge cannot be justified, and the appeal must 
be allowed and the convictions made by the 
learned Magistrate be restored. At the same time 
it seems to me that these cartmen were not the 
persons chiefly responsible for breach of the 
Government order. The main culprits and those 
deserving a severe punishment would be the per- 
sons under whose orders these simple cartmen 
were acting. The case has now become very 
stale, the breach of the order having taken place 
more than two years ago. No severe punishment 
of the respondents is, therefore, either necessary 
or desirable. The Provincial Government, no 
doubt, thought it necessary to file this appeal not 
so much to secure punishment of the cartmen as 
to get an authoritative decision upon the impor¬ 
tant points of law' involved. It seems that these 
cartmen have actually undergone 23 days’ im¬ 
prisonment after their convictions. In my opi¬ 
nion, that is sufficient to meet the ends of justice. 

[20] In the result, therefore, while allowing 
the appeal and convioting the appellants under 
R. 81 ( 4 ), Defence of India Rules, I w’ould impose 
a sentence of only 23 days’ rigorous imprison¬ 
ment each, that is to say, the imprisonment 
already undergone. The respondents should, there¬ 
fore, now' bo discharged. 

Bennett J —A number of important points 
of law have been raised in this appeal upon 
which I should ordinarily have felt it desirable 
to state my own reasons for concurring in the 
order proposed by my learned brother, but I find 
myself so fully in agreement with the views 
which he has expressed that any expression of 
my own views would be merely repetition. I can, 
therefore, restrict myself to saying that I agree 
with the views on the law expressed by my learned 
brother and with the order proposed by him. 

D.S. Appeal allowed. 

A. I. R. (34) 1947 Patna 290 [C. N. 106.] 
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Gauri Shankar Rai and others—Petitioners 
v. Emperor. 

Cri. Revn. No. 38G of 1946, Decided on 14-5-1946, 
from order of District Magistrate, Ckamparan. D/- 
29-1-1946. 

(a) Criminal P. C. (1898), S. 144 — Duration of 
order. 

Limiting the duration of order under tho section, 
except under special circumstances referred to in the 
section, to two months is with regard to.orders that are 
valid and ordors that are made absolute. [Para 5 ] 

If a proceeding initiated under S. 144, is cancelled ns 
being defective, that will not prevent tho Magistrate 
from initiating another valid proceeding and passing 
therein an effective order to enure in its operation for 
tho statutory ponod of two months : 12 A. I R 1025 
Cal. 625 and 23 A. I. R. 1936 Pat. 59, Ref. ’[p,*^ 5 ] 

Cr. P. C. — (’46) Chitaley, S. 144, N. 14. 


(b) Criminal P. C. (1898), S. 403-Scope. 1 

Section 403 in effect intends to lay down that gene- I 
rally no accused shall be vexed with more than one I 
trial for offences arising out of the same set of facts. I 

[Para 7] l 

The bar of autre fois acquit is not confined to cases I 
falling within Ss. 236 and 237, Criminal P. C. ! 

[Para 9} f 

Hence, where accused persons are tried under Ss. 147 
and 323, Penal Code, and acquitted by a competent 
Magistrate, they cannot be tried again under S. 188, 
Penal Code for disobeying an order under S. 144, Cri¬ 
minal P. C., on the same facts and the same occurrence. 

[Paras 10 & 11} 

Cr. P. C. — (’46) Chitaley, S. 403, N. 1. 

Cases referred :— 

1. (’25) 12 A. I. R. 1925 Cal. 625 (626) : 86 I. C. 810 : 

29 C. W. N. 411, Ashutosh Roy v. Harish Chandra. 

2. (’36) 23 A. I. R. 1936 Pat. 59 (60) : 160 I. C. 945, 
Inderdeo Narajan v. Durga Prasad Singh. 

3. (’35) 22 A.I.R. 1935 Mad. 56 (58) : 58 Mad. 513; 

153 I. C. 322 

4. (’26) 13 A.I.R. 1926 Lah. 639 : 8 Lah. 52 : 96 I. C. 
875. 

5. (’181 5 A.I.R. 1918 Cal. 406 (407) : 45 Cal. 727 : 43 
I. C. 614. 

Prcm Lall — for Petitioners. 

Baldeva Sahay and R. P. Patriar— 

for Opposite Party. 

Order. — This motion is directed against an 
order passed by the Sub-divisional Magistrate, 
Bettiah, complaining against the petitioners for 
having committed an offence under S. 1S8, Penal 
Code. 

[2] The complaint is to the effect that the 
petitioners were served with an order under 
S. 144, Criminal P. C. on 20-7-1945, restraining, 
them from going over the Bhikhampur zirat 
lands in dispute or to commit any breach of 
peace over the same which was made absolute 
by an order dated 9-8-1945, and that the peti¬ 
tioners in disobedience of the said order entered 
upon the land in question forming themselves- 
with others into an unlawful assembly armed 
with deadly weapons and committed a riot and 
caused bodily injuries to the persons of the first 
party who were lawfully employed implougbing- 
the lands on behalf of Parsa Farm. 

[3] The petitioners in moving this Court fot 
quashing the proceedings advanced two conten¬ 
tions, namely, ( 1 ) that the prohibitory order 
under S. 144 commenced to operate from 9-6-1945* 
and was spent up by 17-8 1945, which is alleged 
to bo the date of occurrence in the complaint 
referred to and any subsequent order of 18-7-1945, 
alleged to have been served on the petitioners 
on 20-7 1945, is without jurisdiction as it offends 
against the principle that there can be no succes¬ 
sive orders under S. 144, Criminal P. C., having 
tho eftcct of extending its duration for more than 
two months, and (2) that the proceeding initiated 
upon the complaint of the Sub divisional Magis¬ 
trate, referred to above, is barred by the princi¬ 
ples of autre fois acquit. This latter contention 
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is based upon the undisputed fact that these 
petitioners were tried under ss. 147 and 323, 
Penal Code on the self-same facts and the same 
occurrence, and were acquitted by a competent 
Magistrate by his order dated 4-12-1945. 

[ 4 ] The facts relating to and relevant for the 
first contention are as follows : The Sub-divi¬ 
sional Magistrate of Bettiah passed an order 
against the petitioners as members of the second 
% party on 9-6-1945, under S. 144 by which he res- 
trained them from going over the Bhikhampur 
zirat lands in dispute between the parties or to 
commit any breach of peace over the said lands. 
In pursuance of the notice the manager of 
Lauriya Farm, as representing the first party, 
appeared and gave an undertaking not to dis¬ 
turb the status quo on 16-6-1945. On the follow¬ 
ing date fixed for hearing the parties, that is, on 
28 - 6 - 1945 , the Magistrate heard arguments for 
both sides and reserved orders. On 18 th July he 
rescinded the order under S. 144 with the following 

observations: , tj , 

“Perused record. The learned lawyer for the second 
party has argued that notices under S. 144, Criminal 
P. C., have not been served on them in respect of the 
disputed land and so the proceeding is not maintain¬ 
able.” 

I have looked at S. 144 notice served on the 
second party, and I find that no mention of 
plots or of the area involved in dispute has been 
mentioned. He, however, got another written 
order under S. 144, Criminal P. C., served on 
both parties in relation to the lands specifically 
mentioned therein. After both parties showed 
cause and were heard, the learned Magistrate 
made the order absolute against the members of 
the second party, namely, the petitioners, and 
rescinded the order against the first party. 

[ 5 ] On these facts, it is contended that as the 
original order prohibiting the parties from enter¬ 
ing upon the land was passed on 9-6-1945, the order 
must be taken to have spent its force by 9-8-1945, 
and the petitioners, therefore,by entering upon the 
land and committing riot, if it is granted that 
they have done so, have not disobeyed any law¬ 
ful order that was then in force. In support of 
this argument, it is pointed out that the issue of 
a second prohibitory order by the Magistrate on 
18-7 1945, was in the Miscellaneous case No. 63 
and the order absolute was passed in the self¬ 
same case. In my judgment, this contention is 
ill-founded because what S. 144 means by limit¬ 
ing the duration of such order, except under 
special circumstances referred to in the section, 
to two months is with regard to orders that are 
valid and orders that are made absolute. If the 
preliminary order is rescinded either against one 
of the parties or against both, it becomes ineffec¬ 
tive for all purposes since the date of rescission. 
So this order which originated on 9-6-1945, ceased 
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to exist as a prohibitory order under S. 144 on 
and since 18 - 7 - 1945 . There was no order in force 
since 18-7-1945 till 9-8-1945, as it is urged by the 
learned counsel for the petitioners. The first 
order which commenced operating on 9-6-1945, 
was found on the contention advanced on behalf 
of the petitioners, to be one not in accordance 
with law. That contention may or may not be 
sound, and it may be that so far and so long 
that order was in operation, both parties 
understood what the lands in dispute were 
and in relation to which they had been pro¬ 
hibited entrance upon, yet the Magistrate 
either rightly or wrongly rescinded the order. 

I am not satisfied on consideration of the 
authorities cited by the learned counsel, namely, 
29 C. \V. N. 411 1 and A. I. R. 1936 Pat. 59 2 that 
when the Magistrate for some reason or other 
cancels a proceeding he is prevented from start¬ 
ing another proceeding if the emergency of 
maintaining peace still continues. This is not a 
case in which a prohibitory order under S. 144 
has been fully in operation for a statutory period 
of two months by way of avoiding the law. The 
Magistrate took recourse to another proceeding. 
No case has been cited to me which establishes 
the point that if a proceeding initiated under 
S. 144 , Criminal P. C., is cancelled as being de¬ 
fective, that will prevent the Magistrate from 
initiating a valid proceeding and passing therein 
an effective order to enure in its operation, for 
the statutory period of two months. In my view, 
therefore, there is no substance in this point. 

[6] With regard to the second point, it is to 
be stated at the outset that if the petitioners are 
put on trial on the complaint filed by the Sub- 
Divisional Magistrate, the terms of which have 
been set forth above, they will be tried twice 
over again on the same facts and on the same 
occurrence. The question that is raised is that 
even though the circumstances of the case do 
not bring it within the four corners of S. 403, 
Criminal P. C., as a matter of prudence and 
wisdom underlying the policy of administration 
of criminal law, no accused shall be tried twice 
on the same facts and on the same occurrence 
in the absence of any statutory provision to the 
contrary. Section 403, Criminal P, C., lays down 
in sub-s. (l) that : 

“A person who has once been tried by a Court of 
competent jurisdiction for an offence and convicted or 
acquitted of such offence shal], while such conviction or 
acquittal remains in force, not be liable to be tried 
again for the same offence, nor on the same facts for 
any other offence for which a different charge from the 
one made agamst him might have been made under 
S. 236, or for which he might have been convicted 
under S. 237.” 

In view of this sub-section, it is contended that 
the bar of autre fois acquit is confined to the 
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circumstances provided for in the said sub section ’ 
and once a case falls outside the pale of that 
sub-section, there is nothing in the criminal law 
to prohibit a second trial even though it be on 
the same facts and for the same occurrence. 

[7] As at present advised, I am not inclined 
to accept this proposition for more than one 
reason which I am mentioning below. The sec. 
tion in its constituent parts enacted as different 
sub sections and an explanation goes to provide 
not only what cannot be done but also what 
can be done. On close examination of these sub¬ 
sections and on consideration of the principle 
behind the section as a whole, it seems very 
(clear to me that the section in effect intends to 
'lay down that generally no accused shall be 
jvexed with more than one trial for offences aris- 
ing out of the same set of facts. In sub s. ( 2 ) of 
the section it is provided that on a case falling 
under sub-s. (1) of s. 235 a person acquitted or 
convicted of any offence may bo afterwards tried 
for any distinct offence for which a separate 
charge might have been made against him. This 
brings me to sub-s. ( 1 ) of s. 235 which runs as 
follows: 

“If, in ono series of nets so conneoted together ns to 
form the same transaction, more offences than one are 
committed by the same person, ho may bo charged with, 
and tried at one trial for, every such offence " 

Under this sub-section different offences as 
contemplated, do not arise out of the same set 
of facts. They do arise in one series of acts so 
connected together as to form the same transao. 
tion, that is to say, when there is a series of acts 
connected together as to form the same transac¬ 
tion, different acts committed in course of the 
same transaction may give rise to or bring into 
existence different offences. The acts are different 
and necessarily tho facts which amount to the 
acts must be different though the different offences 
arising out of the different acts may form the 
subject-matter of separate charges in one trial; 
that does not mean that either tho facts .or acts 
are identical. In my view, therefore, sub-s. ( 2 ) 
of S. 403 does not militate against the view that 
the mischief aimed at by the section is “trying 
the accused persons over again on the same facta.” 
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section that where the consequences had already 
hap[>ened, or were known to the Court to have 
happened, it would not be permissible to try the 
accused over again for the separate offence which 
is constituted on account of the consequence 
happening. A case contemplated under this sub. 
section does not fall under s. 236 or S. 237, 
Criminal P. C., referred to in sub-s. (l) of s. 403. 

[9] I would next consider sub-s. ( 4 ). This sub-# 
section is an enabling one and provides that if 
the Court by which a person was tried and either 
acquitted or convicted of any offence constituted 
by any acts be not competent to try the person 
for another offence constituted by the same acts, 
th^n the person concerned may be tried over 
again for an offenee constituted by the same acts. 
The Legislature has been cautious enough to use 
the word “may” in sub-s. (4) leading to the 
inference that the principle of natural justice 
must be kept in view while permitting a second 
trial in the eventuality referred to in the section. 
This also inferentially leads one to think that 
what the section aims at, is that no accused 
should be vexed with more than one trial for 
offences constituted by tho same set of facts. 
Sub-section ( 5 ) makes the matter further clear. 
This sub-section provides, inter alia, that “Nothing 
in this section shall affect the provisions of S. 26, 
General Clauses Act, 1897, or S. 188 of this Code." 
Section 26, General Clauses Act, runs: 

"Where an act or omission constitutes an offence 
under two or more enactments, then the offender shall 
bo liable to be prosecuted and punished under either or 
any of thoso enactments, but shall not be liable to be 
punished twice for tho same offenco.” 

In my view, this very strongly emphasises the 
view that I am taking of the principle under, 
lying s. 403, Criminal P. C. I have no hesitation 
in holding that the bar of autre fois acquit i9 
not confined to cases falling within S3. 236 and 
237, Criminal P. C. In case the section is so 
construed, I am inclined to think that the section 
like S. 11, Civil P. C., is not conclusive on the 
principles of autre fois acquit, or if I may say 
so, the principle of res judicata in the adminis. 
tration of criminal law. To illustrate myself 
I will call attention to sub-ss. ( 2 ) and (3) of S. 235. 


[8] Then let us examine sub-s. (3) which says 
that: 


A person convicted of any offence constituted by any 
a°t causing consequences which, together with such act, 
constituted a different offenco from that of which he 
was convicted, may be afterwards tried for such last 

mentioned offence, if tho consequences had not happonod, 

or were not known to tho Court to have happened, at 
tho time when he was convicted.” 


The last portion of the subsection beginning 
with tho words “if tho consequences had not 
happened, or were not known to the Court to 
have happened, at tho time when he was con¬ 
victed” is decisive. It is implicit in the sub- 


It may be noticed that sub-s. ( 2 ) of S. 403 
excepts cases falling under S. 235, sub-s. (l) from 
the bar and pre-eminently, as I have already 
said, on the ground that a case contemplated 
therein does not involve more than one trial on 
the same facts. Sub-section (2) of S. 235 has rather 
contemplated cases in which if the acta alleged 
constitute an offence falling within two or more 
separate definitions of any law in force for the 
time being by which offences are defined or 
punished, the person accused of them may be 
charged with, and tried at one trial for each of 
such offences. It would be absurd to contend 
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that a man can be tried once for the acts alleged 
for one offence falling under one definition of 
any law constituted by the acts and after his 
conviction or acquittal, he may be again subjected 
to another trial for another offence defined under 
any other law in force and constituted by the 
same acts. Cases are easily conceivable in which 
the same acts may constitute not only two but 
a number of offences under the Penal Code as 
well as under any other special law. Can it be 
conceived that while the Legislature provides 
that all the offences constituted by the same acts 
can be tried in one trial, it will be open to the 
prosecution to have the luxury of trying the man 
over and over again for the same acts but for 
different offences as defined by law in force. The 
learned counsel for the petitioners has referred 
me to the following cases, namely, [Rangachariar 
v. Venkatasami Chettil 58 Mad. 513. 3 [Fatteh 
Muhammad v. Emperor] 8 Lah. 52, 4 and [Man- 
hari Chowdhuri v. Emperor] 45 Cal. 727. 6 Except 
some observation in 58 Mad. 513 3 at p. 516 and 
8 Lah. 52, 4 the other cases might not be strictly 
in point but they illustrate the view that I am 
making out, namely, that the intention of the 
Legislature in enacting S. 403 is that an accused 
should not be vexed with more than one trial on 
the same facts. 

[10] The learned counsel, Mr. Baldeo Sahay, ap- 
pearing for the opposite party (private), the Crown 
not being represented before me, urges that sub- 
b. (4 ) of S. 403 makes it clear that if the Magis- 
trate was not competent to convict the petitioners 
under S. 188, Penal Code, an offence arising on 
the same facts, they can certainly and ought to 
be tried for the latter offence. He further sub¬ 
mits that in order to constitute an offence under 
S. 188, it is not necessary for the prosecution to 
go so far as to establish that the petitioners were 
members of an unlawful assembly armed with 
deadly weapons and that they committed rioting. 
If the prosecution succeeds in proving that the 
petitioners entered upon the land with the inten¬ 
tion of committing such acts, or with such conse- 
quences as are referred to in S. 188 which may 
fall far short of offences of rioting, the petitioners 
could be lawfully convicted under S. 188. That 
the Magistrate was not competent to convict the 
accused persons under S. 188 on the same facts 
is based upon his submission that a trial for an 
offence under s. 188 has to be initiated only by a 
complaint by the Magistrate whose order has 
been disobeyed. From the facts submitted to me, 
it appears that the Magistrate made his com¬ 
plaint on 22-11-1945, and the trial of- the accused 
persons for the same occurrence and on the same 
facts on which they could have been convicted 
under S. 188, Penal Code, was still proceeding be- 
fore the trial Court. In fact that was the date when 


the prosecution witnesses of the case of rioting 
against the petitioners in the Court of the second 
class Magistrate were cross-examined. The bar, 
therefore, to the trial of these persons for an 
offence under S. 188 was thereby removed, and 
the prosecution should have found its way to 
transfer the case arising out of this complaint to 
that Court which then could have charged them 
under S. 188 either alternatively or in addition 
to a charge of rioting. This procedure is permis- 
sible under S. 235 sub-8. (2), Criminal P. C., 
which has just been noticed. Under the circum¬ 
stances, the prosecution cannot be allowed to 
have the luxury of taking another chance of 
getting the petitioners convicted after failing to 
substantiate the charges of rioting and assault 
based upon the same facts. I have had the ad¬ 
vantage of reading the order of acquittal of 
the petitioners of the charge under S. 147 read 
with S 323, and the learned Magistrate after 
coming to a finding that on the alleged date of 
occurrence the near and dear relations of the 
petitioners died of cholera and that cholera was 
prevailing in epidemic form in that place holds 
it impossible that such an occurrence should 
have taken place. 

[ill Under the circumstances, I am clearly 
of opinion that it is against the principles of 
administration of (criminal) justice to allow the 
contemplated trial based upon the belated com¬ 
plaint of the Subdivisional Magistrate to take 
place'to the extreme harassment of the peti¬ 
tioners. It would in fact amount to allowing 
an indulgence to the prosecution to have the 
luxury of prosecuting, whatever be the result, 
the accused persons. I find it remarkable that 
the learned District Magistrate though served 
with notice of this motion has not thought it 
his worth while to get the Crown represented in 
order to oppose the motion. This also throws a 
flood of light upon the circumstances of the case. 
In conclusion, I would quash the proceedings in 
the Court below arising out of the complaint of 
the Sub-divisional Magistrate referred to above 
dated 22-11-1945. The rule is made absolute. 
D.S./d.H. Rule made absolute. 
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Manohar Lall and Imam JJ. 

Deopati Kuer and another — Appellants v. 
Mahabir Prasad Singh and others — Respon¬ 
dents. 

Appeal No. 120 of 1944, Decided on 24-4-1946, from 
original order of Sub-Judge, Gaya, D/- 4-4-1944. 

(a) Civil P. C. (1908), O. 21 R. 89 (1) (Patna Amend¬ 
ment)—Purchaser from judgment-debtor—Right to 
apply. 

The registration of a sale deed is an integral 
part of the transaction of the sale and without its 
registration the purchaser acquires no title. It follows 
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that a private purchaser from a judgment-debtor has no 
title to maintain an application under 0. 21, R. 89, if 
on the date of the application the sale deed has not 
been registered : 27 A. I. R. 1940 Pat. 565, Applied. 

_ [Para. 21] 

C. P. C. — (’44-Com.) 0. 21 R. 89, N. 12. 

(b) Civil P. C. (1908), O. 21 R. 89 (1) (Patna Amend¬ 
ment) — The material point of time at which the 
Applicant must have an interest in the property sold 
is the date of application and not the date of sale. 

r 15l 

C. P. C. - (’44-Com.) 0. 21 R. 89, N. 12. 

(c) Civil P. C. (1908), O. 41 R. 27 - Subsequent 
events. 

Where an application under 0. 21, R. 89 made by a 
purchaser from a judgment-debtor is rejected as no 
interest has vested in the purchaser on the date on 
which the application is rejected, the sale deed not 
having been registered, and it is only at the appellate 
stage that the purchaser is able to show that interest 
nas passed to him, the sale deed having been registered 
m the meantime, the case is not a case where the litiga¬ 
tion will be shortened by taking notice of event subse- 
quent to the judgment of the trial Court and the 
appellate Court is bound to refuse to take into consider¬ 
ation the fact that at a later date the sale-deed has been 
registered : 20 A I.R 1933 P. C. 101, Bel. on; 6 C.L.J. 
74, 8 C. L. J. 116 and 28 A.I.R. 1941 F. 0. 16, Ref. 

c p P IUAn , . ^ [Paras 19 & 20 ] 

C. P. C. — (44-Com.) 0. 41 R. 27, N. 16 Pt. 1. 

Cases referred : — 

tV 88 L 1920 All. 204 : 93 I.C. 

9 24 /Mm o" a 1 ,? 1 J?!’ u l’H Mna v - Baldeo Sahai. 

2 AIi Khan A ' 186 1 13 °* 134, Isbar Das v * Asaf 
3 ; f, 21 cjo7 4 /p ni q 34 !, 8 A * L 1921 Mad ‘ 157 : 63 

}' ( V 0 nV r ; t S “ ndaram v. Mamsa Mavutbar. 

4. ( 20) oi I. C. 7o3 : 7 A. I. R. 1920 Mad 410, 
Jngannadhan v. Ramabrahman. 

5 T TO lv> \ 1 A - L R - 1914 49 : 22 

fi 1 ' ® ub T bar , ft yu<l« V. Lakshminarsamma. 

26 C ‘ J - 127 : 4 A. I. R. 1917 Cal. 281 : 86 
Oiu, tjosto Behari Biswas v. Sankar Nath. 

7 oJn 22 J 49 . Ca i- 4r,1 T : 9 A .I.R. 1922 Cal. 271 : 68 I. C. 
b 2 i Kr, P a La,a v - Harendra Lai Das. 

8 ; < 16 ' 40 ®°“- 557 : 3 A. I. R. 1916 Bom. 57 : 37 
O 1 'i i, 1111311 ™'' 8 Laxman V. Govind Dada. 

I C ‘iw p 0m ; 2 ,f : l? A - 1 K - 1931 Bom. 277 •• 132 
10 ,'., 7 ,', ^rsbottamGokul v. Sundar Rajaji. 

*42 j c 839 a Na L n/ir 7 | 6 : Vu' L 1917 Pat ' 159 : 

ll“ piqi ® 39, Na " d Kishora Jbft v , p am00 Minn 

IC 873 A ’ I R - 1919 Pa ‘- 601: 51 

12 i'07?’6 C U T ba T nwa " l ‘Shoo Shankar Lall. 
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turns upon the proper construction to be pkoell 
upon the amendment to sub-r. (i) 0 f r. S 9 of 


A. I. R. 

o. 21 , Civil P. C., as made by the Patna High 
Court. 

[2] The facts are these. On 21-10.1943 the 
judgment-debtor executed a sale deed in favour 
of the appellant Deopati Kuer with regard to a 
property which would be styled as lot No. l, but 
the deed was not registered. On 24 1-1944 the 
properties of the judgment-debtor in lot No. l and 
lot No. 2 were sold in execution of a money decree 
and the respondent became the auction-purchaser. 
Lot No. 2 was sold to Babu Kamla Prasad Singh] 
the second appellant by the judgment-debtor 
after the sale of 24 1-1944. On 25th January, 
Deopati Kuer filed a petition before the Court, 
which held the sale, that she should be allowed 
to make a deposit under o. 21 , R. 89, Civil P. C., 
of a sum of Rs. 410 together with compensation 
of Rs. 20 so that the sale of lot No. l which had 
been sold in auction may be set aside. The Court 
directed the applicant to produce her kebala at 
once, but instead of producing it she only filed 
a registration ticket. On 5-2-1944, the Court beiDg 
informed that the kebala had not yet been regis¬ 
tered directed the applicant to state if she 
had paid any money for the purchase, and if so 
to produce the money receipt. Upon this Deopati 
Kuer produced an unregistered Bai-beyana deed 
together with a receipt and a petition that the 
original kebala may be sent for from the registry 
office and to allow her to deposit the decretal 
amount to the extent of the share of judgment, 
debtor 1 so that the sale of property No. 1 might be 
set aside. The Court after hearing the applicant 
came to the conclusion that the kebala had not 
been registered as the judgment-debtor was 
reported to be ovading appearance before the 
Sub-Registrar, and, therefore, under S. 54, T. P. 
Act, the mere execution of the kebala did not 
create any interest in or charge over the pro. 
perty covered thereby, hut 

“in this case, however, more things have happened 
besides the contract and even if tho applicant cannot 
bo considered to have got a charge over the properly, he 
must bo deemed to have acquired some interest in the 
property which will be affected if the sale of the pro¬ 
perty is confirmed and he is not allowed to deposit” 

as prayed for before the expiration of 30 day 9 
from the date of the sale. As the auction-pur- 
ohaser had not been heard, he on 10-2-1944 put 
in a petition objecting that Deopati Kuer had no 
locus standi to deposit the decretal money and 
compensation and so the order of 8 - 2-1944 may 
be recalled. On 12-2-1944 the order of the Court 
states that the entire decretal amount with com¬ 
pensation was sought to bo deposited by two 
chalans and the auction-purchaser objected to 
the sale being set aside unless the kebala show¬ 
ing purchase by the applicant is produced, but 
as the kebala was filed in tho registry office for 
compulsory registration by the judgment- debtor, 
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the Court directed that the amount should be 
kept in deposit and if in course of one month 
from that date the applicant produced the kebala 
the sale would be set aside. On the other hand 
if the kebala had not been registered, the sale 
would be confirmed and the amount in deposit 
would be given back to the applicant. The 
amount having been deposited on 24th February 
the decree-holder applied on 20th March that he 
might be allowed to withdraw the amount, but 
the Court rightly directed that this should await 
the confirmation of the sale. 

[ 3 ] On 4 - 4-1944 the Court observed that the 
application of Deopati Kuer had been pending 
for a long time for production of the kebala but 
she had taken no steps and was absent on re¬ 
peated call. Her application was, therefore, 
rejected for default. 

[ 4 ] On the same date the Court considered 
the application of Babu Kamla Prasad Singh 
who had purchased lot No. 2 on 18-2-1944. 
Kamala Prasad Singh had filed a petition in 
which he prayed that the sale-deed dated 

21 - 10-1943 in favour of Deopati Kuer be called 
for from the registration office and further that 
the deposit made by Deopati Kuer might be 
•treated as a deposit made by him and the sale 
should be set aside. The Court rejected the 
application of Kamala Prasad Singh on the 
ground that the sale took place in January 1944 
and thirty days after the sale had expired on 

22- 2-1944. The application on bahalf of Kamala 
Prasad Singh to set aside the sale had been filed 
six weeks after the date fixed under the Limita¬ 
tion Act, and, therefore, the application was 
rejected as being time-barred. The result was 
that the Court confirmed the sale. The present 
appeal is against this order. 

[6] It is clear that Kamala Prasad Singh, 
the second appellant has no grievance because 
his application to set aside the sale was filed 
more than thirty days after the date of the sale 
and, therefore, in his case the provisions of 
O. 21, R. 89 have clearly not been complied 
with. His appeal must, therefore, be dismissed. 

[6] With regard to the appeal of Deopati 
Kuer, the matter requires further consideration. 
It is convenient to set out the terms of the old 
S. 310A, the relevant provisions in sub-cl. (l) of 
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The amended rule : “Where immovable property haa 
been sold in execution of a decree, the judgment-debtor 
or any person deriving title through the judgment- 
debtor, or any person holding an interest in the property 
at the date of the application under this rule, may 
apply to have the sale set aside . . . .' _ 

The case law on the true construction and 

the ambit of the provisions in S. 310A and R. S9 (1) 
is voluminous, and the different High Courts 
are in sharp conflict with each other. 

[7] The Allahabad view is now represented by 
the case in 48 ALL. 188 1 where it was held that 

“a judgment-debtor whose property has been attacbea 
and sold has until the confirmation of the sale a right 
to make an application under 0. 21, R. 89, Civil E.. U, 
to have the sale set aside, but he cannot, by selling 
such property to a third party, enable the purchaser 

so to apply.” - 

The Bench of three Judges did not approve ot 
the earlier decision in 34 ALL. 186." 

[8] The Madras High Court has examined a 
large number of cases in the Full Bench case in 
44 Mad. 554 3 and has come to the conclusion 
that a judgment.debtor who, after the court 
sale, transfers his interest in the properties sold 
in execution of a decree retains sufficient interest 
within the meaning of R. 89 to allow him to 
apply under the rule and that the purchaser or 
such properties after the court sale is precluded 
from applying under the rule. There is an 
interesting discussion in 541. C. 753 4 by Sadasiva 
Aiyar J. and in 38 Mad. 775. 6 

[9] The Calcutta view may be illustrated by 
two cases. In 26 C. L. J. 127 6 Sir Ashutosh 
Mookerjee held that a transferee of immovable 
property from the judgment-debtor after attach¬ 
ment of property in execution of a decree for 
money is competent to make an application for 
cancellation of an execution sale under R. 89. 

[10] In 49 cal. 454 7 Sanderson C. J. pointed 
out that the decisions of the various High Courts 
went to show that there was a considerable 
difference of opinion as to the meaning of the 
terms of R. 89. After referring to the cases he 
came to the conclusion that in his view the pur¬ 
chaser of an immovable property from a judg¬ 
ment-debtor subsequent to the sale thereof in 
execution of a decree could not apply to have 
the execution sale set aside on deposit under 
R. 89 principally on the ground that the subse¬ 
quent purchaser was excluded by the express 
terms of the rule and that the interest, if any, 


R. 89 and the corresponding amended provisions 
by this Court: 

Section 310A : “Any person whose immovable pro¬ 
perty has been sold under this Chapter, may at any 
time within thirty days from the date of sale apply to 
have the sale set aside ...” 

Buie 89 (1) : “Where immovable property has been 
sold in execution of a decree, any person, either owning 
such property or holding an interest therein by virtue of 
a title acquired before isuch sale, may apply to have the 
sale set aside. ...” 


which he held in the property was not by virtue 
of a title acquired by him before r the execution 
sale. 

[11] As to the Bombay view. The oft cited 
case is 40 Bom. 557, 8 In that case it was observed 
that the change brought about by R. 89 should 
be understood as embodying the desire of the 
Legislature to make it clear that a purchaser 
acquiring title before the auction-sale was com- 
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petenfc to apply under this provision of the law, 
and it was held that 

'a judgment-debtor whose property has been sold at a 
court sale in execution of the decree against him has a 
right to apply to have the sale set aside as a person 
owning the property sold in execution of the decree 
S n . the meaning of R. 89 of 0. 21, Civil P. C. of 
. .° 8, in spite of the fact that he has transferred his 
interest in the property after the Court sale.” 

[12] In 55 Bom. 239° Madgavkar J., after con- 

siaermg a number of cases came to the conclu¬ 
sion that 

“a money decreer-holder who had attached the judg¬ 
ment-debtor s immovable property after it was ordered 
to be sold in execution of a mortgage decree cannot apply 
to set aside the sale held in execution of the mortgage 
decree as he is not a person holding an interest in°the 
property by virtue of a title acquired before such sale 
within the meaning of 0. 21, R. 89, Civil P. C.” 

[13] I now como to the Patna cases. 2 Pat. 
L. J. G7C. In that case it was observed that a 
person who is out of possession of certain immo¬ 
vable property but is litigating to establish his 
title thereto is not entitled to make a deposit in 
Court to set aside a sale of such property held 
in execution of a decree although the deposit 
was made when the Code of Civil Procedure of 
1908 had come into operation. The learned Judges 
appear to have thought that the case was covered 
by s 310A of the old Code of Civil Procedure* 
This case which was cited on behalf of the res¬ 
pondents is of remote assistance. 

[14] The case in 4 rat. L. J. 340 11 is of mate¬ 
rial assistance. In that case Mullick J. pointed 
out the distinction between tho wording of s. 310A 
of the former Civil Procedure Code and the 
wording of R. 89 introduced by the Act of 1908. 
He held that the amending words "any person 
either owning such property or holding an interest 
therein by virtuo of a titlo acquired before such 
sale, have, by lotting in porsons who are not 
parties to the execution proceedings, clearly 
widened tho operation of the rule. The learned 
Judge thon examined the case in 34 all. 186, 2 
38 Mad. 775 6 and 40 Bom. 657 8 and was of the 
opinion that tho object and scope of the rule had 
been correctly stated in the judgment of the 
Bombay Court. He also thought that R. 89 should 
not be limited to a person so qualified to mako 
an applicate at the time it is presented, because 
if this is done, tho judgment-dobtor, who is cer- 
tainly one of the porsons for whose benefit tho 
rule was enacted, would become incompetent to 
make the application, and observed at p. 344 : 

think that tho qualification must refer to the 
wit 'their'Lortr dy , bC [° r ° owner8bi P P^sed. I Wee 

f » ” “s' a: zdk 

Jwala Prasad J. who gave a separate judgment 
bsorved at p. 345 that the question wns not free 
from difficulty as it led to great divergence of 
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opinion in the different Courts in India and felt 
very great difficulty in making up his mind. He 
concluded however, in these words : 

“After a careful consideration of the object and scope 
of the rule, as well as upon a true construction of it I 
have come to the conclusion that the judgment-debtor 
is not deprived of his right to have the sale set aside 
under the aforesaid rule, which he undoubtedly had 
under the old Code. The words in the present Code: 
Any person either owning such property or holding an 
interest therein by virtue of a title acquired before such 
sale’ have been substituted for the words in the old Code: 
'Any person whose immovable property has been sold.’* 

The property may be owned by the judgment-debtor, 
or it may be owned by some other person, and sold as 
the property of the judgment-debtor. It is with a view 
to allow suoh persons other than the judgment-debtor, 
as well as those who, as co-sharers, or as mortgagees^ 
may have held some interest in the property by virtue 
of a title acquired before the sale, that the aforesaid 
amendment was made. The object of the amendment 
in the present rule is, therefore, not to curtail the rights 
of the judgment-debtor but to widen tho scope of the 
rule by allowing persons other than the judgment-debtor 
to come in. The words in the rule, therefore, if not 
repugnant otherwise should be so construed as to give 

fi * n J en ^ on °* the Legislature. It is obvious 

at the intention of the Legislature was not to take 
cognizance or notice of any event subsequent to the sale, 
lor the rule expressly recognises only such interest in the 
property as may have been acquired before such sale. 
Any act committed by the judgment-debtor afleoting the 
property will not, therefore, be takon notice of by the 
. o, ln an application under R. 89, and henoe the 
judgment-debtor’s disposing of his property will not 
deprive him of the right to come in under that rule 

.It is obvious that any person owning immovable 

propei ty at tho time of its sale in execution of a decree 
nmy apply to have the sale set aside. The judgment- 
debtor who has made the present application to set 
aside the sale under R. 89 will, therefore, clearly come 
under the said words. If it was intended that the owner 
of tho property, such as the judgment-debtor owning tho 
property at the date of tho sale, should not be allowed 
to apply on account of his having parted with the pro¬ 
perty by sale or otherwise subsequent to the execution 
sale, it would have been clearly stated in the rule. In 
the absence of a clear restriction upon the right of a 
judgment-dobtor which he had at the time of the B&le 
it would be manifestly unjust to refuse the judgment- 
debtor the benefit of the rule. It would be beyond the 
scope of R. 89 to enquire into any transaction subse¬ 
quent to the sale and to find out the motives for suoh a 
transaction.” 

[15] There is no case of this Court on the 

Amended rule us it stands today. Fortunately 

tho terms of tho amended rule are so clear that 

it is no longer necessary to consider the sharp 

conflict of the views of the various High Courts 

which are found in the illustrative cases which 

I have noted above. By the amended rule the 

judgment-debtor can make an application under 

R. 89 (thus getting rid of the difficulties pointed 

out by the Madras and the Calcutta Courts) and 

Also any person who holds an interest in the 

property at the date of the application. It will 

o noticed that the material point of time is the 

date of the application and not the date of the 
sale. 
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[16] The real question for decision then in the 
present case is whether appellant 1, Mt. Deopati t 
Kuer, comes within the express terms of the i 
amended rule. It is argued on behalf of the ap- \ 
pellant that she is a person who derives title ] 
through the judgment-debtor as a result of the 
kebala executed in her favour on 21 .10-1943. It < 
was argued, on the other hand, on behalf of the i 
respondents that by the kebala no title vested in 
the appellant on the date of the execution sale, 
and therefore, on the date of the application it 
must be held that she had no title. To this the 
appellant’s reply is that after the document has 
been registered the title relates back to the 
dates of the execution and as this was before the 
auction sale it must be held that on the date of 
the application, the appellant deriving title from 
the judgment-debtor had a right to make the de¬ 
posit. 

[17] Now it is conceded that on the date of 
the application under O. 21, R. 89 the appellant 
had no title as it is clear that under S. 54, T. P. 
Act, title only passed to the vendee on the registra- 
tion of the document. Moreover, in this case, the 
vendor refused to register the document and, 
therefore, proceedings had to be taken in the 
registration department for a compulsory registra¬ 
tion. In these circumstances the situation is 
somewhat akin to 2 Pat. L. J. 676 10 noticed above. 
It is also to be observed that up to the date 
when the learned Subordinate Judge dismissed 
the application of the appellant, namely on 
19-4-1944, the kebala in favour of the appellant 
had not been registered—it was actually regis- 
tered on 27-10-1944 and was produced in this Court 
only in February, 1946 after repeated adjourn¬ 
ments had been given. How could the executing 
Court on 4-4-1944 assume or recognise that any 
title had passed to the appellant ? The registra¬ 
tion might have been refused. But it is argued 
that we should take notice of the events that 
have happened since the date of the order under 
appeal and should give relief to the appellant. 
As a general rule, a Court of appeal in consi¬ 
dering the correctness of the judgment of the 
Court below, will confine itself to the state of the 
case at the time such judgment was rendered, and 
will not take notice of any facts which may 
have arisen subsequently. But the Court will 
in exceptional cases depart from this rule speci¬ 
ally where, by so doing, it can shorten litigation 
and best attain the ends of justice by preserving 
the rights of the parties : See the discussion by 
Mookerjee J. in 6 C. L. J. 74 12 and the illustra- 
tions given by him at pp. 78 and 79. 

[18] To the same effect is the case in 8 c. L. J. 
116. 13 Several cases on this point are noticed in 
a recent decision of the Federal Court in 1940 
F. C. R. 110. 14 
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.fRfin in the [19] But the present ease does not fall within 


the exceptions of this well-recognised rule as-it is 
not a case where the litigation will be shortened 
by taking notice of events subsequent to the 
judgment of the trial Court, but this is a ease 
where, as I pointed out above, the Subordinate 
Judge on the date he passed the order under 
appeal could not have received the deposit 
as no interest had vested in the appellant on 
that date. It is only at the appellate stage that 
the appellant is able to show that interest has 
passed to him. The situation may be considered 
from the analogy of what happens to the vesting 
of a sale on confirmation as provided by the 
Code of Civil Procedure. 

[20] In the case in 6 I. T. C. 392 15 one of the 
points for determination was whether the profits 
must be deemed to have arisen to the assessee 
on the confirmation of the sale or on the date 
of the sale. Lord Macmillan, who delivered "the 
judgment of their Lordships observed as follows 

at p. 399: _ 

“The decree is only a step towards realisation, and 
the date of the decree is therefore plainly not the date 
of realisation. Nor on the date of the sale does the pur¬ 
chaser obtain an indefeasible right, for under 0 . 21 , 
Rr. 89, 90 and 91 the sale may be set aside on various 
grounds. It is only where no application is made under 
these rules, or such application is made and disallowed 
that the Court under 0. 21, R. 92 makes an order con¬ 
firming the sale, whereupon ‘the sale shall become ab¬ 
solute.’ It is then that the process of realisation is 
completed and any profit or income is realised by the 
decree-holder. This is so whether the property is pur¬ 
chased by the decree-holder himself or by a third party, 
for the right to set o 2 conferred on the purchasing de¬ 
cree-holders must be dependent on the sale being ren¬ 
dered absolute by confirmation. No doubt S. 65 of the 
Code provides that ‘where immovable property is sold in. 
execution of a decree and such sale has become absolute, 
the property shall be deemed to have vested in the pur¬ 
chaser from the time when the property is sold and not 
from the time when the sale becomes absolute.’ But 
this provision does not come into operation unless and 
until the sale has become absolute. The actual date of 
realisation is not affected by this retrospective vesting of 
the property.” 

In my opinion, the situation is exactly the same 
where the document has been registered later on 
i and its registration effects a retrospective vesting 
i of the property in the purchaser from the date 
[ of the execution. Where the Court has to make 
r a decision after determining the rights of the 
L parties on a certain date, it can only give relief 
if the person has the requisite qualification on 
i that date. Here, as I have pointed out several 
i times above, on the date when the deposit was 
j sought to be made under R. 89, the Court was 
bound to decide that the applicant has no in¬ 
terest by virtue of a mere execution of a sale- 
deed in his favour where the statute requires a 
i registered sale-deed to pass title from the vendor. 
0 An application could have been made in the 
name of or by the judgment-debtor. In my. 
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opinion, in the present situation, we are bound 
to refuse to take into consideration the fact that 
at a later date the lcebala has been registered. 

[ 21 ] In A.I.R. 1940 pat. 565 16 Harries C. J. and 
Dhavle J. pointed out that 

‘the words of S. 65, Civil P. C., make it clear that the 
property does not actually vest in the purchaser at the 
time of the sale, but once the sale is confirmed it is 
deemed to have vested in him as and on from that date. 
Confirmation of a sale is an integral part of the transac¬ 
tion of sale and without confirmation the purchaser ac¬ 
quires no title. Consequently, an order prohibiting sale 
also prohibits confirmation of the sale which had already 
taken place and which had not been confirmed before 
the prohibitory order was passed.” 

To adopt this language, here also the registra¬ 
tion of a sale-deed is an integral part of the 
transaction of the sale and without its registra- 
tion, the purchaser acquires no title. It follows 
that on the date when the application was made 
under R.89, the appellant had no title to*maintain 

A A 


it. 


[ 22 ] The appellant cannot expect any sympathy 
from this Court when it will be recalled that on 
4-4-1944 she was not present and no pairvi was 
made on her behalf. The learned Subordinate 
Judge recorded the order “ She has not taken 
any step and is absent on repeated call. Her 
application is, therefore, rejected for default.” 

[23] Having considered the matter from every 
point of view, I am unable to give any relief to 
the appellant. Her application was rightly dis¬ 
missed by the learned Subordinate Judge. The 
appellant has not argued that her application 
should not have been dismissed for default as 
she had sufficient cause for not being present on 
that date. I will dismiss this appeal, but in the 
circumstances I will direct that each party will 
bear his own costs in this Court. 

Imam J.—I entirely agree. 

Appeal dismissed. 
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Beeyor J. — This is an appeal by the 
decree holder against a decision of the Addi. 
tional Subordinate Judge of Chapra, reversing a 
decision of the Munsif passed under s. 47, Civil 
P. C., on a petition objecting to execution of the 
decree. 

[ 2 ] The decree-holder brought a suit on the 
basis of a mortgage bond, and he impleaded as 
defendants the executant of the bond and his 
sons. The trial Court dismissed the suit as 
against the sons, holding that tho claim was 
barred by limitation as against them. On 
appeal by the decree-holder, the first appellate 
Court dismissed the entire suit, but on second 
appeal to this Court it was pointed out that the 
lower appellate Court had failed to consider or 
notice an admission in the written statement of 
the executant, and the original Court was 
directed to pass a personal money decree against 
the oxecutant for an amount which was to be 
ascertained by that Court, and the original 
Court having ascertained the amount passed a 
decree accordingly. That is the decree which it 
is now sought to execute. 

[8] The judgmeut-debtor has died, and the 

decree holder has brought his sons on the reoord 

as his legal representatives and is seeking to 

execute bis decree as against a share of the joint 

family property which would represent the 

share obtainable by the father, the original 

judgment-debtor, on a partition prior to his 
death. 

[l] The sous, who are now impleaded as the 
legal representatives of the original judgment- 
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debtor, have objected that as the suit was dis- v 
missed against them the decree cannot now be e 
executed against them, or against any property v 
in their hands. The decree-holder has urged t 
that this view of the law is incorrect, a-nd fur- a 
ther that this contention of the sons is barred s 
by the principles of res judicata. The executing 1 
Court held that the decree was not capable of c 
execution against the sons, but that this claim of 
the sons was in its turn barred by res judicata. 1 
On appeal the Subordinate Judge reversed the i 
decision on the question of res judicata , but 
upheld the decision that the decree was not ' 
capable of execution against the sons. He, there¬ 
fore, allowed the appeal and the objection peti¬ 
tion of the sons, with the result that the 
decree-holder’s application for execution would 
fail. Hence the present appeal to this Court by 
the decree-holder. 

[ 5 ] Before us the decree-holder has challenged 
the finding of the lower appellate Court on the 
question of res judicata , and he has also chal¬ 
lenged the finding that the decree is not capable 
of execution against the sons. 

[6] Now, if the objection be not held to be 
barred by the principles of res judicata , I think 
this case would need a very careful examination 
in order to determine whether the decision of 
the Privy Council in 172 1 . C. 5 1 would apply 
to the facts of this case so as to prevent the 
decree-holder from executing his decree in the 
manner sought; but as I have come to the conclu¬ 
sion that this contention on the part of the sons 
of the original judgment-debtor is barred by the 
principles of res judicata I do not think it is 
'necessary to examine this matter further. 

[ 7 ] In order to explain how the plea of res 
judicata arises I must refer to certain proceed¬ 
ings in the execution case. The decree-holder 
filed his execution petition on 28-5-1943, against 
the sons, the father the original judgment.debtor 
being dead by that time, though we are informed 
that there was a previous execution case against 
the father during his life-time. On 20-1-1944, the 
sons filed an objection under S. 47, Civil P. C., 
claiming that the decree was incapable of execu¬ 
tion as against them. That application was dis¬ 
missed for default in presence of the decree-holder 
on 6-5-1944, and on 11-5-1944, the decree-holder 
was directed to file requisites for valuation by 
18-5-1944, which he did. The sons applied under 
O. 47, R. 1, and S. 151, Civil P. C., to set aside 
the order, dated 6 5-1944, dismissing their applica¬ 
tion for default, but that petition was rejected 
on 17-7-1944. Then the sons filed another Misc. 
case no. 371 of 1944 on 22-7-1944. That also was 
dismissed, and an application for restoring that 
petition was filed on 11-12-1944 and was in turn 
itself dismissed for default on 10-3-1945. Mean- 
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while, on 21-12-1944, the application objecting to 
execution out of which the present appeal arises 
was filed. It is to be noted _ at once that 
two previous applications or objection petitions 
against execution had been filed by these same 
sons and had both been dismissed for default. 
Both dismissals took place in the presence of the 
decree-holder. 

[8] The learned Munsif in holding that the 
plea was barred by the principles of res judicata 
relied on a decision of this Court in 11 ind. Rul. 
pat. 187. 2 That was a case in which a money- 
decree was obtained on the footing of a mort¬ 
gage in which respect the facts are similar to 
those now before us. Property was sold in exe¬ 
cution of that decree, and certain objections 
were put in by the judgment-debtor as to the 
validity of the excution proceedings. On two 
occasions the question whether the sale was a 
valid sale, that is to say, whether the executing 
Court had jurisdiction to sell the property in 
execution of a money-decree was mooted but not 
decided, yet objection petitions were all dis¬ 
missed; and the property having come into the 
possession of the purchaser a suit was brought 
claiming a declaration that, there having been 
no sanction of the Commissioner under the 
Chota Nagpur Encumbered Estates Act, the sale 
to the defendant was void. It was held that the 
objection having been raised under S. 47, though 
not decided, operated as res judicata. In the 
judgment reference is made to Expl. IV of S. 11, 
Civil P. C. It seems probable, however, that this 
is a clerical error for Expl. V. That decision 
seems to be in point in the present case. Still 
more certainly the decision of this Court in 
2 pat. 759 3 will apply to the facts of the present 
case. In that case a judgment-debtor objected to 
the execution of a decree on the ground that the 
application was barred by limitation. His objec¬ 
tion was dismissed for default. It w 7 as held that 
he was not entitled, when a subsequent applica¬ 
tion for execution was made, to object that the 
previous application was time barred. This deci- 
, sion was based on a decision of the Privy 
Council in 8 Cal. 51. 4 

[9] In a later decision of this Court in 11 Pat. 

: 607 b the previous decision in 2 Pat. 759 3 was 

: distinguished and the ground of distinction was 
r that in the case in 11 Pat. 607 6 the order of 
r dismissal was passed in the absence of both 
3 parties. It seems to me that the very ground of 
- distinction adds weight to the decision in 2 Pat. 
1 759 3 in a case in which the order of dismissal 

s. for default on the part of the judgment-debtor 
s was passed in the presence of the decree-holder. 

,t [10] It seems to me also that this ground of 
n distinction is easily explainable on the principle 
t- enunciated by the Privy Council in 34 c. W. N. 
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201. 8 It was there laid down that the terms of 
S. 11, Civil P. C., are not exhaustive of circums¬ 
tances in which the rule of res judicata applies. 
In the course of their judgment their Lordships 
quoted from the judgment of Sir Lawrence 
Jenkins in 43 I. A. 9l 7 as follows : 

“In view of the arguments addressed to them 
their Lordships desire to emphasise that the rule of 
res judicata, while founded on ancient precedent, is 
dictated by a wisdom which is for all time. It hath 
been well said’ declared Lord Coke, ‘interest reipublicce 
ut sit finis litium ,—otherwise great oppression might 
be done under colour and pretence of law’. Though 


That decision was, however, explained by Wort J. 
in the case in 11 Iud. Rul. Pat. 187 2 already cited, 
and that decision cannot be taken as weakening 
the authority of the decision in 2 Pat. 759, 3 which 
I find clearly covers the facts of the present 
case. 

[15] For these reasons I would allow this 
appeal with costs throughout, and allow the 
decree-holder’s application for execution to 
proceed. 

Meredith J. — I agree, and have nothing 
to add. 


the rule of the Code may be traced to an English 
source, it embodies a doctrine in no way opposed to the 
spirit of the law as expounded by the Hindu commen¬ 
tators. Vijnanesvara and Nilakantha include the plea 
of a former judgment among those allowed by the law, 
each citing for this purpose the text of Katyayana, who 
describes the plea thus : ‘If a person though defeated 
at law sue again he should be answered, ‘you were 
defeated formerly.’ This is called the plea of former 
judgment: (see the Mitakshara Vyavahara), Book II, 
Chap. I, edited by J. R. Gharpure, p. 14, and the 
Mayuka, Chap. I, S. 1, p 11 of Mandlik’s edition). 
And so the application of the rule by the Courts in 
India should be influenced by no technical considera¬ 
tions of form, but by matter of substance within the 
limits allowed by law.” 

[11] It has always been recognized in warfare 
that if one side flees and leaves his opponent in 
command of the battle field ho stands defeated, 
but if both sides retire there has been no decision 
and neither can claim to bo the victor. Exactly 
the same principle should be applied to the 
mimic warfare of tho Courts. 

[12] Tho next case I will consider is 12 Pat. 
179 h in which it was held that a previous appli¬ 
cation for amendment of a decree having been 
rejected without adjudication on merits, the dis¬ 
missal of that application did not operate as a 
bar, on the principles of res judicata , to the 
hearing of tho subsequent application. Thatdeci- 
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of 1945, Decided on 11-4-1946, from 
appellate decree of Addl. Dist. Judge, Monghyr, D/- 
15-9 1944. 

Registration Act (1908), S. 17 (1) (c) — Mortgage 
consideration partly promised — Receipt for such 
sum. 

Where at the time of the execution of the mortgage 
the consideration was partly paid and partly promised 
and it wn9 agreed that in the event of tho mortgagee’s 
failure to pay the promised amount on the date fixed 
tho mortgagor would be entitled to realise it with 
interest thereon. 

Held that the paymeut of this promised sum had j 
nothing to do by way of creation or declaration or^ 
extinction or limitation of the mortgage. The unpaid 
balance of the mortgage money was to be considered as 
a debt duo from the mortgagee to the mortgagor with® 
stipulation to carry interest from after the specified 
date. Tho receipt granted by tho mortgagor in acknow¬ 
ledgment thereof could be viewed in the light of an 
acknowledgment of payment or satifaotion of a debt 
and would not, therefore, require registration under 
S. 17 (1) (c). [Para 18] 

Registration Act — 


Despondent. 

Appeal No. 5 


sion, however, appears to bo based on the prin¬ 
ciple of the decision in 11 rat. 607, 6 because tho 
order of dismissal for default was passed in the 
absence of both parties. 

[13] The question of constructive res judicata 
in execution proceedings was also considered by 
this Court in 13 rat. 8G,° where tho decision in 
2 rat. 750 :i was again followed. 

[14] On behalf of tho judgment-debtors wo 
were referred to the decision in 1 rat. 593, 10 
wherein Dawson-Miller C. J. stated: 

“I further think, however, that although the doctrine 
laid down in S. 11, Civil P. C. relating to res judicata 
may be applied and rightly applied in certain proceed¬ 
ings in execution arising out of tho same judgment so 
as to put an end to litigation and may possibly be 
applied in certain cases whero separate suits have been 
brought raising points which have already been decided 
in execution eases fought between tho same parties, still 
I do not think that the special rules laid down in the 
explanation lo that section which go beyond the ordi- 

nary doctrine of res judicata mielit to be applied gene¬ 
rally in execution case-.” 


(’45*Com.) S. 17 N. 70. 
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Ray J. — This is a plaintiffs’ second appeal 
in a suit for redemption of a mortgage and fot ^ 
recovery of Rs. 745-5 being the amount due to 
them from the defendant as per account given 
in the plaint. 

[ 2 ] The plaintiffs’ case was that the mortgaged 
property, a house, was mortgaged with posses¬ 
sion by them to the defendant for a sum of 
Rs. 2500 by a registered mortgage bond dated 
5-4-1935. Out of the consideration money Rs. 1000 
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•only was paid at the execution and the balance, 
it was stipulated, was to be paid in October 1935, 
in default whereof the plaintiffs mortgagors 
would be entitled to realise it with interest 
at one per cent per month, but the defendant 
did not pay the amount though he continued to 
be in possession of the house. The plaintiffs, 
therefore, claim that by adjusting the propor¬ 
tionate amount of rental of the house that 
would have gone to satisfy the stipulated interest 
on the principal sum of Rs. 1500, had that been 
paid, against the principal sum of Rs. 1000, it is 
found that after satisfying the mortgage money 
a balance of rs. 745/5, as claimed by . them 
would be due to the plaintiffs. On this basis, the 
plaintiffs claim that it should be declared that 
the mortgage dues having been fully satisfied, 
the mortgage stands redeemed; that they should 
be put in possession of the property; and besides, 
the defendant should be ordered to pay them 
rs. 745/5 being due to them as above, being the 
amount due in respect of rent of the house for 
the period for which the defendant was in 
occupation after the satisfaction, resulting in 
redemption, of the mortgage. 

[ 3 ] The plaintiffs’ claim is resisted by the 
defendant on the ground that the balance of 
consideration for the bond, that is, the sum of 
RS. 1500 was duly paid to the plaintiffs on 25-9-1935, 
and in acknowledgment thereof, plaintiff 1 
granted a receipt. It was, hence, contended that 
the plaintiffs’ claim for redemption was without 
any foundation and that the suit was premature 
inasmuch as according tb the terms of the mort¬ 
gage bond it was to expire not before April 1945, 
the present suit having been instituted on 21-9-1942. 

[ 4 ] The trial Judge held in favour of the 
defendant’s plea of payment and dismissed the 
suit for redemption as premature. The plaintiffs 
took up an appeal to the District Judge and the 
same was disposed of by the Second Additional 
District Judge who in agreement with the trial 
Judge dismissed the plaintiffs’ suit. Hence, the 
plaintiffs have preferred this second appeal. 

[5] Before dealing with the point raised in 
this appeal, it is necessary to notice the findings 
of fact recorded by the lower appellate Court. 
He observed: 

“In para. 5 of document the defendant has been given 
the option of rebuilding or repairing the house for 
carrying on his business and the plaintiffs do not con¬ 
tend that the house or a portion of it has been rebuilt 
by the defendant. The question is whether the defendant 
would do all this without having paid Rs. 1500 and the 
plaintiffs would allow him to make the necessary 
alterations in the house and oontinue in possession of 
it though he had not paid a major portion of the 
consideiation money. In my opinion, the probabilities 
are wboly against the ca^e set up by the plaintiffs, and 
it is not possible to disbelieve the defendant’s statement, 
supported as it is by a receipt whioh has been found by 


the Handwriting Expert to bear the signature of 
plaintiff 1 that he had paid Rs. 1500 on 25-9-1935, 
that is, before the expiry of the period fixed in the bond 
for payment of this portion of the consideration money 
... I fully agree with the learned Munsif that the 
evidence of the Government Handwriting Expert who 
has found the signature on the receipt to be of 
plaintiff 1 should be preferred to the evidence of the 
Handwriting Expert who was called at the instance of 
the plaintiffs. The evidence of the Handwriting Expert, 
the probabilities discussed above and the evidence of the 
scribe and the other D. Ws. together lead me to hold 
that the receipt in question is a genuine document and 
that Rs. 1500 had actually been paid by this defendant 
on 25-9-35”. 


[6] With regard to whether the plaintiff was 
entitled to maintain a suit for redemption at the 
date of its institution, the learned Additional 
District Judge held: 

“The terms embodied in the bond clearly go to show 
that the mortgagee can continue in possession at least 
till April, 1945. The plaintiffs can redeem the mortgage 
at any time after April 1945, and before April 1946, but 
in no case can they file a suit for redemption before 
May 1945 The defendant is to continue in uninterrup¬ 
ted possession and one of the important recitals in the 
bond is that neither the mortgagors would be entitled 
to claim anything from the mortgagee on account of tho 
profit from the house during the period of the mortgage 
nor would the mortgagee be emitted to recover any¬ 
thing from the mortgagors as interest for this period. 
There is no substance in the contention of the plaintiffs 
that the income of the property was fixed at Rs. 25 and 
the claim on that basis is absolutely unfounded. Plain¬ 
tiffs are therefore entitled to no relief at present and the 
suit has been rightly dismissed by the learned Munsif.” 

[7] The learned counsel appearing for the 
plaintiff appellants urges that the findings of the 
learned Courts below are vitiated and hence 
cannot be taken notice of by this Court in second 
appeal inasmuch they are based upon a piece of 
inadmissible evidence namely, the unregistered 
receipt Ex. A (l), his contention being that the 
payment of money which would affect an in¬ 
terest in immoveable property of the value of 
more than Rs. 100, as the mortgaged property in 
suit is, could be proved only by a registered in¬ 
strument, and in this view Ex. A (l) should not 
have been relied upon by the learned Courts 
below. Exhibit A (l) being ruled out, no other oral 
evidence would also be admissible to prove this 
payment. For this contention he prays in aid 
the decisions in A. I. R. 1934 Lah. 970 1 and the 
dicisions in 4 Bom. 235 2 and 3 Mad. 53 3 have been 
cited in reply by the learned counsel for the 
opposite party. The cases need a brief considera¬ 
tion. 

[8] In A I. R. 1934-Lah. 970 1 the facts were that 
four oral mortgages were previously entered into 
between the parties. The receipt in question 
recited the fact of creation of those four oral 
mortgages and acknowledgment of consideration 
on that account. The receipt, therefore, came 
within the express "terms of the provisions of 
S. 17 (l) (c), Registration Act. If the decision 
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rested there, it will not go far to support the 
contention of the learned counsel for the appel¬ 
lants. Their Lordships in course of the decision 
while disapproving the authority of 3 Mad. 53 s 
made certain observations which no doubt support 

the learned counsel’s contention. Their Lordships 
observed: 


It does not appear to us to matter whether that con¬ 
sideration was paid at the time or paid later. ... With 
great respect we consider that the learned Judges have 
misconceived the terms of S. 17 (1) (c). If they were 
right m this conclusion, S. 17 (1) (c) would be unneces¬ 
sary for S. 17 (1) (b) would cover such a document. ... 
It is clear therefore that S. 17 ( 1 ) (c) must be very 
much voider than the definition given to it in the 
Madras decision In our opinion S. 17 ( 1 ) ( c ) is per - 
fcctly clear and the simple meaning of it is that any 
document winch records the receipt of money due on a 

T r ^'n°? ° n an » other instrument indicated in 
S. 1< (7) (6) comes within it." (The italics are mine). 


It is the italicised portion of the judgment 
which is very far reaching in its effect. 


[9] The next Lahore case in A. I. R. 1938 Lah. 
497* simply follows the case just mentioned. In 
that case too the receipt contained the terms of 
the mortgage and the report shows that there 


H. c. R. l at pp. 4 and 5 from which I select the 
following passage as relevant: 

“The clause appears to me to apply to instruments of 
acknowledgment of payment made on account of some 
such act of the party receiving payment, as is neces¬ 
sary to effect the change desired in the rights of the- 
respective parties ; as an instrument acknowledge 
repayment of the amount due on a mortgage in which 
the legal estate having been conveyed a reconveyance 
becomes necessary ; or an instrument acknowledging 
the payment of a sum of money on account of the 
extinction of a right of easement, in which some act of 
the party receiving the money is necessary to effect the 
extinction of the right residing in him. When no act of 
the party receiving the payment is necessary to effect 
the change of rights aimed at, the payment, I conceive 
does not properly come within the term 'consideration’.*' 

In my judgment the view expressed in the 
aforesaid quotation accords with good sense. 

[ll] The facts of the case in 4 Bom. 235* were 
similar to the last mentioned case in 3 Mad. 53.* 
The receipts of which admissibility was under 
consideration were in respect of several sums 
paid on account of the mortgage debt. Sargent 
C. J. held that their non-registration did not 
offend against S. 17 (l) (c), Registration Act of 
1877. He said: 


was no other regular deed of mortgage executed 
between the parties prior to the receipt. Under 
such circumstances, following the previous Divi- 
sion Bench decision of the same Court, it was 
held by a Single Judge of the Lahore High Court, 
that the receipt being (to use the words of the 
learned Judge) the ‘solo repository of the transac- 
tion of the mortgage the terms of which were 
embodied in it must be held inadmissible in 
evidence.’ Conhning the authority of these>deci- 
sions to what they actually decided, I do not 
think they support the learned counsel’s argu¬ 
ment to any very great extent except for the 
observations already quoted in italics with which 
I am to deal presently. 


‘Tho use of the technical term 'consideration* implies 
that the person himself to whom the money is paid, 
limits or extinguishes his interest in the land in con¬ 
sideration of such payment, whereas such limitation 
or extinction, (if there can be said to be any), as results 
from the payment on account of the mortgage debt is 
the legal consequenoe of such payment, and not 
the act of the mortgage.. . . Undoubtedly the payment 
reduces tho sum due at the time on the mortgage, and 
thus modifies the account between the mortgagor and 
mortgagee ; but it does not operate to limit or confine 
within narrower limits the right or interest of the 
mortgagee in the land, wlffbh is simply to have the 
payment of the principal and interest secured on the 
mortgaged premises by some one or other of the re¬ 
medies available for the purpose.” 

[ 12 ] One of the implications of the decisions 
reported in 3 Mad. 53 s and 4 Bom. 235 s no doubt 


[ 10 ] In 3 Mad. 53 3 there was a hypothecation 
bond dated 0-10 1873. Later, a part of tho mort¬ 
gage money was paid on 3-11-1877 and a receipt 
given therefor by the mortgagee. The question 
arose whether this receipt answerd tho descrip, 
tion of a receipt within the meaning of s. 17 (l) 
(c), Registration Act. Their Lordships held that 

it did not. Innes J., who dolivered the leadin" 
judgment, said: ° 


Now, a mero receipt does not acknowledge 
receipt or payment of a consideration. A consithrat 

n7 P c°nwv met f m ? 6iVen 0r (lono or Thorne on acoo 

o h b ° g,V0U ° r dono or forborne on 
other side. Tho payment of money duo, which a rec< 

acknowledges is not a payment on account of an JSh 

to bo given, done or foreborno by the person to wli 

A ‘ d ’ U sm . ip, y extln 8 ul8 hes protatito the dobt d 
A mere receipt, therefore, does not acknowledge 
receipt or payment of a consideration ” g 


Hig Lordship quoted with approval from his 
own previous judgment reported in 7 Madras 


is that unless the receipt by itself acknowledges 
receipt of payment of consideration as dis¬ 
tinguished from payment or receipt of what is 
duo by the time as a debt and contains terms 
amounting to creating, declaring, assisting, limit¬ 
ing or extinguishing any interest to or in im¬ 
movable property of a value of Rs. 100 or 
upwards it does not require registration. There is 
no precedent, however, cited before us whiob 
deals with a case similar to the present one. In 
the case before us, the mortgage deed had created 
a mortgage-interest in immovable property 
within tho meaning of S. 17 (l) (c). That mort- 
gage deed also contained an acknowledgment 
of consideration as all deeds of transfer general¬ 
ly do in this country. The question, that in such 
a case arises, is whether any subsequent pay¬ 
ment of the balance of the consideration money 
and its acknowledgment would either in law 
or in fact, amount to acknowledgment of ''the 
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consideration on account of the creation of an 
interest in immovable property.” Clauses (b) 
and (c) of s. 17, sub-s. (l) are complementary. 
Clause (b) contemplates instruments (reading 
the section so far as it is material for the purpose 
of the present case) creating an interest in 
immovable property and cl. (c) contemplates 
instruments acknowledging receipt or payment of 
consideration on account of such creation. The 
two documents, taken together make up the 
whole transaction. Besides, one of the purposes 
of enacting cl. (c) may be to prevent endeavours 
to evade the law of registration by passing a 
receipt containing such recitals as would pro¬ 
perly find place in a regular deed. A case is 
easily conceivable as it very often happens that 
the creation of interest and acknowledgment of 
receipt or payment of consideration on account 
of such creation are contained in the same docu¬ 
ment. In such cases it is not easy to understand 
why the Legislature should insist upon the 
necessity of registering a receipt the object of 
which, as understood between the parties, is to 
create evidence of payment of money due on 
account of consideration. In my judgment, 
where such is the case, a receipt acknowledging 
balance of consideration money is not a receipt 
acknowledging consideration on account of the 
creation of an interest in immoveable property. 
The word ‘consideration’ has been defined in the 
Contract Act. There it will be found a promise 
to pay or to do a thing is also a consideration. 
Where it is settle^ between the parties that the 
consideration money will be paid later, there the 
. promise to pay is the consideration and subse¬ 
quent payment is nothing but a discharge or 
fulfilment of that promise. It has not been 
established in this case that the receipt (Ex.-A l) 
contains any such recital as would go to declare 
or create an interest in immoveable property. 
On the contrary, the mortgage has already been 
created and given effect to by the registered 
document of 5-4-1934. No fresh interest, there¬ 
fore, can be said to have been either declared or 
created, or otherwise dealt with by the alleged 
receipt. In view, however, of the facts of this 
particular case and the view that I am taking as 
to its bearing upon the question of law, the ques- 
. tion in the abstract form in which it has been 
raised need not be finally decided for the purpose 
of this case. 

[13] At the time of mortgage the considera¬ 
tion was partly paid and partly promised. It 
was then agreed that in the event of the mort¬ 
gagee’s failure to pay the promised amount by 
October, 1935, the mortgagor would be entitled 
to realise it with interest thereon at Rs. 1 per cent, 
per month. From this stipulation it is clear that 
the payment of this sum had nothing to do by 


way of creation or declaration or extinction or 
limitation of the mortgage. The unpaid balance 
of the mortgage money was to be considered as 
a debt due from the defendant to the plaintiff 
with a stipulation to carry interest from after 
a certain specified date. The receipt, therefore, 
can be viewed in the light of an acknowledgment 
of payment or satisfaction of a debt. This dis¬ 
poses of the learned counsel’s only argument! 
advanced before us. 

[14] It was represented to us that the plain¬ 
tiffs had deposited in Court the entire mortgage 
money on 21-5-1945, and it was, therefore, urged 
that the relief of the redemption of the mortgage 
may be granted on the basis of such deposit. As 
this was beyond the scope of this appeal, the 
parties were given time to come to terms bub 
unfortunately they have not been able to adjust 
their differences. This Court has no materials 
before it to hold that a valid deposit has been 
made by the plaintiffs so as to enable them to 
redeem the mortgage. This is outside the scope 
of this suit, and, therefore, of this appeal, and 
we cannot, therefore, accede to this request of the 
learned counsel. 

[15] In the stated circumstances, there is no 
other alternative but to dismiss this appeal. The 
appeal, therefore, fails and is dismissed with 
costs. 

Fazl Ali C. J. — I agree. 

D.H. Appeal dismissed . 
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SPECIAL BENCH 

Manohar Lall, Meredith and 

Shearer JJ. 

Ram Ranbijaya Prasad Singh — Decree- 
holder — Appellant v. Darsu Pandey — Judg¬ 
ment-debtor — Respondent . 

Appeal No. 277 of 1945, Decided on 12*2-1947, from 
appellate order of Sub-Judge, Arrah, D/- 11-5-1945. 

(a) Bihar Tenancy Act (8[VIII] of 1885), S. 162A, 
Proviso (3) —Sale of portion of land is void. 

The terms of the section itself must be examined in 
order to find out whether the violation complained of 
affects the jurisdiction of the Court to sell the property 
or whether its non-compliance is no more than an 
irregularity or illegal exercise of jurisdiction. The last 
proviso to S. 162A is a clear direction of the statute that 
the Court is not authorised to sell a portion of a plot 
comprised in a holding and this goes to the jurisdiction 
of the Court whioh sells the property. The sale of a 
portion of a plot must, therefore, be held to be without 
jurisdiction and, therefore, null and void. 

[Paras 4, 5 and 6] 

(b) Bihar Tenancy Act (8 [VIII] of 1885), S. 162A, 
Proviso (3)—Object—Waiver. 

The last proviso to S. 162A seems to have been inserted 
as a matter of publio policy so as to prevent excessive 
subdivision of plots, and is not merely for the benefit oi 
the judgment-debtor and therefore, cannot be waived 
by him, and it is distinguishable from the provisions of 
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S. 163A which are purely for the benefit of the judg¬ 
ment-debtor and can be waived by him. [Para 4] 
(c) Bihar Tenancy Act (8 [VIII] of 1885), 
S. 162A, Proviso (3)—“Plot”—Meaning. 

The “plot” in proviso means the survey plot. It is 
true that the word “plot” and not “survey plot” is used 
in S. 162A, but it is for a very simple reason There 
may be cases where no survey record of rights has been 
prepared in a particular case and it is to cover those 
cases that the word plot has been used in S. 162A. 

. [Para 6] 

Sarjoo Prasad, Kanliaiyaji and Prnn Lall — 

for Appellant. 

Kailash Tin//—for Respondent. 

Manohar Lall J.—This appeal has been re¬ 
ferred to a Special Bench for a decision of the 
question whether the sale of a portion of a plot 
comprised in a holding contrary to the provision 
of the last proviso to s. 162A, Bihar Tenancy 
Act is void. 

[2] The facts are these. The appellant obtain¬ 
ed a rent decree against the respondent judg¬ 
ment-debtor and put it into execution on 
14-2-1941. On 21-4-1941 the Court decided that 
the true valuation of the holding sought to be 
sold, namely 19.G2 acres, was Rs. 200 per acre and 
directed that this should be inserted in the sale 
proclamation which was issued. The date fixed 
for sale was 21-7-1941. On 16-7-1941, the judg¬ 
ment-debtor put in an application for fixing the 
proper value of the land, but by an order dated 
25-7-1941, the application of the judgment- 
debtor was rejected, the Court observing that the 
proper value of the land had already been fixed 
and the judgment-debtor should have appeared 
and objected when the notice was served upon 
him. On 28 7-1941 the sale was held of 1.6G acre 
out of survey plot 1GG for Rs. 838-11-8. The 
decree-holder became the auction-purchaser and 
his decree was thus satisified. No objection 
having been raised the sale was confirmed on 
28-8 1941. On 24 1-1944 the judgment-debtor put 
in an application for setting aside the sale upon 
the ground that the sale was of a portion of the 
plot and, therefore, against the clear provision 
of s 162 A, the last proviso. On behalf of the 
decree-holder it was objected that there was no 
evidence on the record to show that a portion 
of the plot had been sold and thore was nothing 
in the Bihar Tenancy Act to show that a plot 

meant a survey plot. The learned Subordinate 
Judge, however, held : 

• 7u 7° a r J? 8e ? C0 of an y definition for the word ‘plot’ 
m the B. T. Act, the plot mentioned in S. 162A oer- 
tamly means a 8 urvey plot. From the record of the 
oxecution case, I find that l.GG acre of land out of plot 
No. 166 w'uch consists of 2.07 acres of land had been 
bold in the execution. Thore is, thoreforo, no doubt that 
a portion of the plot was sold in the execution. But in 
the proviso to S 162-A B. T. Act, a Court has no 
jurisdiction to soil a portion of a plot. Tho salo of a 
portion of p.ot No. 166 was, therefore, «Wr« Zs Li 

Hence the appeal to this Court. 


[3] We have looked into the original sale 
proclamation. It shows that a number of plots 
including plot 166 were advertised for sale. The 
area of plot 166 is given and on the back of the 
sale proclamation the entries show that the 
decretal amount is Rs. 330-15-0 and the execution 
costs are Rupees 7-12.3 making a total of Rs, 
338-11-3. It also shows that 1’66 acres out of survey 
plot 166 ha3 been knocked down in favour of 
the decree-holder for Rs. 338-11-3. This bid was 
accepted by the Court. 

[4] The proviso io question enacts “Nothing 
in this section shall be deemed to authorise the 
sale of a portion of a plot comprised in a hold¬ 
ing”. This i3 a clear direction of the statute that 
the Court is not authorised to sell a portion of 
a plot comprised in a holding and this goes to 
the jurisdiction of the Court which sells the 
property. This proviso seems to have been in- 
serfced as a matter of public policy so as to 
prevent excessive subdivision of plots, and isnoB 
merely for the benefit of the judgment-debtor, 
and, therefore, cannot be waived by him, and it 
is distinguishable from.the provisions of S. 163a] 
which are purely for the benefit of the judgment- 
debtor and can be waived by him. 

[5] It is argued on behalf of the decree-holder 
that at the utmost this was an illegality com¬ 
mitted by the executing Court which had juris, 
diction to sell the property and that the violation 
of the express terms of s. 162 A will not render the 
sale void. I have already, while delivering the 
judgment of the Special Bench in Miso. Appeal 
No. 105 of 1946, elaborately considered the ques- 
tion as to when a sale should be declared void or 
voidable only where it is made against the 
provision of a statute. It is unnecessary to 
repeat those observations here. The terms of the 
section itself must be examined in order to find 
out whether the violation complained of affects 
the jurisdiction of the Court to sell the property 
or whether its non-compliance is no more than 
an irrogularity or illegal exercise of jurisdiction. 
In the present case, the terms of the proviso are 
explicit as it distinctly takes away the jurisdiction 
of the Court to sell a portion of a plot. The 
words are clear: "Nothing in this seotion shall 
be deemed to authorise the sale of a portion 0 ! 
a plot comprised in a holding.” It does not say 
that 'the Court shall not sell' but it says the 
Court is not authorised to sell. 

[6] It was then argued on behalf of the 
decree-holder that there is nothing to show that 
the plot in the proviso means the survery plot 
and, therefore, it is suggested that the portion 
of plot 166 which has been sold may still be a 
complete plot in possession of the judgment- 
debtor. But the answer to this argument is that 
this is a question of fact and has never been 
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raised in the Courts below. Moreover, under S. 148 
(bi), Bihar Tenancy Act, it is distinctly provided 
that where a suit is for the rent of land situated 
within an area for which a record-of-rights has 
been prepared and finally published, the plaint 
shall further contain a list of the survey plots 
comprised in the tenancy. Such a list is always 
given in rent suit plaints and was given in the 
plaint of the present suit. Such a list is also 
given in the execution petition and i3 given in 
the sale proclamation. It must be assumed in the 
absence of any evidence to the contrary that the 
statements in the execution petition and sale 
proclamation are correct and represent the true 
situation. It is true that the word “plot ” and 
not ‘ survery plot” is used in S._162A, but it is 
for a very simple reason. There may be cases 
where no survey record of rights has been pre. 
pared in a particular area and it is to cover 
those cases that the word plot has been used in 
S. 162 a. In my opinion, the Courts below have 
taken the correct view of the matter and the sale 
of a portion of plot must be held to be without 
'jurisdiction and, therefore, null and void. It 
follows that no title has passed to the auction, 
purchaser, and the application to set aside the 
sale having been made within three years of the 
date of the sale is within time. 

[ 7 ] I would dismiss this appeal, but in the 
circumstances without costs. 

Meredith J. — I agree. 

Shearer J. — I agree. 

v.R. ' Appeal dismissed . 
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Bennett and Ray JJ. 

Emperor v. Jamuna Singh and others — 
Appellants. 

Criminal Appeals Nos. 125 and 127 of 1946, Decided 
on 24-6-1946, from decision of Addl. Sessions Judge, 
Darbl^nga, D/• 21-2-1946. 

(a) Criminal P. C. (1898), S. 164 (3) — Pre¬ 
sumption as to warning to accused—Evidence Act 
(1872), S. 80. 

The Magistrate’s mere Admission, in cross-examination 
that he tilled up the form of questions and answers re¬ 
quired by S. 164, Criminal P. C., in recording confes¬ 
sion as a matter of routine is not sufficient in itself 
substantially to throw doubt on the statement, which 
the Magistrate certified by bis signature to the prescrib¬ 
ed memorandum, that he had given the prescribed 
warnings to the accused that he was not bound to 
make the statement. This circumstance is not sufficient 
in itself to displace the presumption which tbe Court is 
directed to make by S. 80, Evidence Act. [Para 10] 

(’46-Com.) Criminal P. C., S. 164, N. 13, Pt. 4. 

(b) Criminal P. C. (1898), S. 164 (3) — Form of 
questions. 

Section 164 (3) does not lay down any specific form 
of words in which tbe Magistrate is required to give 
the ne’essary explanation. It is sufficient that before 
the confession was made it was brought home to the 
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mind of the accused that he was not bound to make a 
confession. [Para 10] 

(’46-Com.) Criminal P. C., S. 164, N. 13, Pt. 8. 

•(c) Criminal P. C. (1898). S. 164 (3)—Direction 
that accused should be warned that he is not 
bound to make statement if imandatory— Repugn¬ 
ancy with Evidence Act (1872), S. 29. 

(Per Bennett J Ray J., contra).—Directions given in 
the opening phrase of S. 164 (3), to warn the accused that 
he is not bound to make a statement are not mandatory 
but directory and the failure of the Magistrate to give 
tbe warning would not by itself be sufficient to render 
the confession inadmissible. In this way S.29, Evidence 
Act, and S. 164 (3), Criminal P.C., can be read together: 
23 A. I. R. 1936 P. C. 253, Expl.; Case law con¬ 
sidered. [Paras 11, 37, 38, 39j 

(Per Bennett J \ Ray J. contra )—Even if the direc¬ 
tion is mandatory, the questions and explanations, such 
as (1) “why do you want to make a statement?” (2) 
“your statement may be used in evidence against you;” 
and (3) “think over the matter again” impliedly oon- 
veyed to tbe accused that he wa3 not bound to make a 
statement. [Paras 11 and 47] 

(’46-Com.) Criminal P. C., S. 164, N. 13, Pts. 3, 5. 

(d; Evidence Act (1872), S. 24—Voluntariness of 
confession — Burden of proof. 

It is incorrect to say that the burden of proving 
circumstances invalidating a confession lies upon the 
accused. Tbe word used in S. 24 is “appear” and not 
“prove,” and it is sufficient to exclude a confession 
under that section if there are circumstances ; in evidence 
which afford a well-grounded conjecture that the confes¬ 
sion was not voluntary. [Para 14] 

(e) Penal Code (1860), S. 149 — Common inten¬ 
tion—Proof—Approver’s evidence — Change of in¬ 
tention — Burden of proof as to — Penal Code 
(1860 , S. 34. 

In considering whether tbe alleged common intention 
was or was not established, the Court must look to the 
evidence as a whole and not merely to that of one of 
the witnes-es even where that witness is an approver. 
The common intention of an unlawful assembly may 
also properly be gathered from its acs, and in this 
sense S. 149 differs from S. 34, Penal Code, in that 
whereas S. 34 connoies a pre-arranged plan, S. 149 
does not. To establish that an unlawful assembly had a 
particular common object within the meaning of the 
latter section, it is sufficient to show that at any 
moment before the commission of the act in question, 
the behaviour of that assembly was such as to justify 
the imputation of a common object to commit that act. 
Of cour-e, where a pre-arranged plan is established, the 
burden of proving that the common object of that plan 
was abandoned in favour of some other purpose is on 
the prosecution. [Para 16] 

(f) Evidence Act (1872), S. 114, illust. (b) — Cor¬ 
roboration — Extent of. 

Tbe minimum corroboration which the law ordinarily 
requires of the evidence of an accomplice is evidence of 
at hast one material fact pointing to the guilt of tho 
accused person. The weight of such corroborative evi¬ 
dence which is necessary in any case, depends upon the 
particular facts and circumstances of that case. 

* [Para 17] 

(g) Criminal P. C. (1898), S. 342 — Scope and 
object—Duty of Judge. 

It is the duty of the presiding Judge under S. 342 to 
cause the accused’s attention to be drawn to any vital 
point in the evidence against him and ask for an ex¬ 
planation, and upless that is done no inference against 
the accused can be drawn upon that evidence. The 
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general question, "What have you got say?" does not 
suffice to discharge the duty : 20 A. I. R. 1933 P. C. 
124, Pel. on. ' [Para 18] 

Before the accused is examined under S. 342 the 
section should be read out to him and particularly it 
should be explained to him both that he is under no 
obligation to tender any explanation of the matters as 
to which he is about to be questioned and that the 
Court will be at liberty to draw such inferences as it 
may think just both from any such refusal and from 
any explanation he may give. His attention should 
then be drawn to the vital parts of the evidence against 
him and he should be asked whether he desires to 
furnish any explanation as to nhy that evidence should 
not be believed. [p ara 18 ] 

(’46-Com.) Criminal P. C„ S. 342, N. 14, Pt. 1 and 
N. 15, Pt. 1. 

*(h) Criminal P. C. (1898), S. 342 — Scope- 
Written statement, no substitute for examination— 
Non-compliance with section not necessarily fatal. 

Per Bennett J. — Section 342 (1) is designed to 
ensure that every accused shall be given the oppor¬ 
tunity of explaining every vital point in the evidence 
against him. Seotion 342 (2) is designed to ensure that 
the Court may draw all proper inferences from the 
accused’s answers and refusals to answer, and the pro¬ 
visions of this sub-seotion are defeated by the mere sub¬ 
stitution of a written statement for the accused’s 
examination under S. 342 (1), since the Court is no¬ 
where authorised, and indeed, it would be at least 
comparatively unsafe, to draw inferences against an 
accused upon the basis of what his counsel has seen fit 
to include or to omit in the written statement. 
However harmless in its inception may have been the 
practice of putting in a written statement on behalf of 
the accused as a kind of aido memoire for the benefit 
of tho Court, when that practice grew, as it has grown, 
into a trial procedure alternative to that laid down by 
the Criminal P. C., it became entirely illegal; illegal, 
because tho Code lays down a procedure whioh is to bo 
exclusively followed, and, illegal, because the practice 
is, at any rate in part, specifically designed tp avoid the 
procedure laid down by the Code. This does not mean 
that a failure properly to question an accused person 
under S. 342, Criminal P. C. necessarily vitiates a trial, 
ihe trial will only be vitiated if it is reasonably ap¬ 
parent either that tho accused has been prejudiced by 
being deprived of his right under S. 342 (1) of giving 
his personal explanation upon some one or more specific 
and vital point in tho evidence against him, or, that the 
Crown has been prejudiced by the fact that the Court 
has precluded itself from drawing an otherwise justifi¬ 
able inference under S. 342 (2) by a failure to examine 
the accused upon the point. No doubt this latter case 
will be rare, but its possibility illustrates the full 
scope and purpose of S. 342 : 

SEStts «?5S ‘it 

ftKfSw- "■ ■*“ r “- ™ >*&•»: 

' “land 6 CriminR ‘ P- S> 342 ’ N - 18 ’ Us. I 

-MraSfMSr SST— 

acquittal of thoLe°° £ V* 0 
want of evidence held 

eumstances of the case, operate to prevent th« 
mutation of tho death sentence which would have been 


granted if those directly responsible for the murders had 
been convicted and sentenced to death. [Para 28] 

(j) Evidence Act (1872), S. 29 — Scope — Extra 
judicial confession. 

Per Ray J —Section 29 covers the field of confessions 
other than those dealt with in its preceding sections, or in 
other words, extra judicial confessions. Any other view 
as to the meaning of the section, would lead to repug! 
nancy between it and the preceding sections and may 
in certain conditions of things, lead to absurdity. * 

Section 29 was meant to dispel doubts with regard to 
extra judicial confessions made under circumstances 
similar to those which make judicial confessions in¬ 
admissible and with respect to confessions relevant 
otherwise than as confessions for example, as admis¬ 
sions under conditions not requiring proof of guilt. 
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Jaleshwar Prasad — for Appellants. 

Qovt. Pleader — for the Crown. 

Bennett J. — This is a reference by the 
learned Additional Sessions Judge of Darbhangft 
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tor confirmation of the sentence of death passed 
by him upon Jamuna Singh, Sardanand Jha, 
Baldeo Chaudhri and Lala Singh. There are also 
appeals by the condemned persons which have 
been taken and heard together with the refer¬ 
ence. 

[2] The four appellants together with two 
other persons, Deo Narain Gurmatia and Suraj 
Narain Singh alias Thahar Babu, were all tried 
together upon charges under ss. 148, 302/149 and 
896, and in the case of Deo Narain Gurmatia 
under S. 302, Penal Code. Deo Narain Gurmatia 
and Suraj Narain Singh alias Thahar Babu were 
acquitted, but the four appellants were found 
guilty of the charges under Ss. 302/149 and 396, 
Penal Code, and were sentenced to death. 

[3] The case for the prosecution was that on 
5-9 1944, Junior Sub- Inspector Udit Narain Jha 
left Darbhanga Sadr Police Station to execute 
processes under ss. 87 and 88, Criminal P. C., 
against one Ramlochan Singh of Andama who 
was an absconder. J. S. I. Udit Narain Jha left 
the police station at 2-30 P. M. with constables 
Suraj Narain Singh (P. W. 7) and Abdul Wahid 
(p. w. 9) on a tumtum belonging to Dil Moham¬ 
mad (p. W. 8). The J. S. I. had a fully loaded 
five chambered revolver, no. 49886, in a holster 
with a Sam Brown belt and five spare bullets, 
which were the property of S. I. Jagdish Pande 
(p. \V. 24 ) who had lent them to J. S. I. Udit 
Babu. The two constables were armed with 
shot-guns and cartridges. They reached An¬ 
dama between 4-30 and 5 P. H., where they 
met six chaukidars, who had been sent on 
ahead, namely Ramdhari Dusadh (P. W. 12), 
Sukhdeo Dusadh (p. W. 15), Ramcharan Dusadh 
(p. W. 16), Tunia Dusadh (P. W. 13), Khusilal 
(p. W. 14) and Kamala Dusadh, the latter 
being the chaukidar of village Andama. They 
all went to the house of Ramlochan Singh, son 
of Sonedhari Singh of Andama, which was 
pointed out to them by Kamala Dusadh. Ram¬ 
lochan Singh was not there but his father was. 
S. I. Udit Babu attached various properties, 
including nine kewaries, one pair tetalia and 
some dried chillies. Kamala Dusadh pointed 
out one pair of bullock which were tied at the 
house of another person and they were also at¬ 
tached. Kamala Dusadh then brought a bullock, 
cart and the attached articles were loaded on 
it. In the meantime, on 5-9-1944, a party of 
members of the Azad party, including the six 
appellants, who had been collecting arms else¬ 
where, had arrived at Beruaghat, about one 
mile northeast of Andama, and had contacted 
Kapileshwar Singh, the younger brother of 
Ramlochan Singh, and through him had ob- 
tained food and provisions. Later, they heard 
through Kapileshwar of the arrival of the police 
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party and the attachment of the articles be¬ 
longing to Ramlochan and his family. After 
consultation amongst themselves they decided 
to attack the Sub-Inspector, the police men and 
the chaukidars, to tie them up and take away 
their guns and revolvers. Therefore, at dusk 
they moved west from Beruaghat through an 
orchard and then across some fields and a road 
running north from Andama to join the Dar¬ 
bhanga Beruaghat Road and into a mango 
orchard lying south of that road. The mango 
ochard in question is about two bighas in area 
and is situated at a solitary place. Between the 
road and this orchard there is a small embank¬ 
ment lined with sisam trees. The orchard is 
about one mile north of Andama village. The 
northern side of the orchard is about eight laggas 
in length. The party of the members of the 
Azad party, according to the approver Kapile¬ 
shwar Singh (P. W. 1), consisted of the six 
accused and himself. When they reached the 
northern boundary of the orchard they lined the 
embankment, Deo Narain Gurmatia and Suraj 
Narain Singh standing to the east of the line 
and then, going west, appellant Lala Singh, 
then appellant Sardanand Jha, then appellant 
Baldeva Chaudhri, then the approver Kapile¬ 
shwar (P. W. l) and then the appellant Jamuna 
Singh. Suraj Narain had light and a rope in 
his hand, Deo Narain Gurmatia had a gun, Lala 
had a light in his hand, Sardanand Jha had 
a gun, Baldeva Chaudhri had a gun, the ap¬ 
prover Kapileshwar had a gun, and the appel¬ 
lant Jamuna Singh had a light and a rope. 
They agreed that when the police party should 
come opposite to them, Deo Narain Gurmatia 
should fire from the east, Sardanand Jha should 
fire from the west, that they would all of them 
call upon the police party to surrender and, if 
they did not surrender that they would fire at 
their legs and would snatch away the guns and 
the Sub-Inspector’s revolver. When the police 
party left Andama it was already dark. They 
were followed by a large crowd of villagers 
who were protesting against the attachment of 
the bullocks and other property belonging to 
Ramlochan Singh’s fan^Jy and trying to bribe 
S. I. Udit Narain Jha To release the attached 
articles. They found that the road leading from 
Andama and Beruaghat Road had been cut in 
two places. They had to halt to mend the road, 
which they did with the help of an electric torch 
carried by S. I. Udit Narain Jha. There was 
also a lantern on the bullock-cart. By the time 
the police-party arrived at a point opposite the 
ambush, itnvas already 7-30 P. M. At this point 
or shortly before, the villagers, who had been 
following them turned back to Andama. As 
they v reached that point, Suraj Narain Singh 
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flashed his torchlight on the Sub-Inspector who 
thereupon also flashed his torch in the direction 
of the orchard. Upon this 8 or 4 torchlights 
were flashed and two shots were fired from the 
orchard in quick succession. S. I. Udit Babu was 
hit and felled from the tumtum on to the road. 
The pony shied and the tumtum overturned into 
the fields adjacent north of the road. Further 
shots were fired and the tumtum driver Dil 
Mohammad and constable Abdul Wahid were 
injured. The members of the police party ran 
away in all directions and they hid in the fields 
in the vicinity of the place of occurrence where 
there were standing paddy crops. A number of 
dacoits then came on to the road. Further shots 
were fired and at least one constable Suraj 
Narain Singh returned the fire with two shots 
from the paddy field in which he had concealed 
himself. The dacoits on the road with the help 
of their torchlights removed the belt and revolver 
from the body of Sub-Inspector Udit Narain 
Jha. After this the dacoits all went off towards 
the east. 

[4] The fard-beyan of constable Abdul Wahid 
(P. \v. 9), which has been treated as the first 
information report in the case, was recorded at 
Darbhanga Hospital at 3 a. M. on 6 9 1944, by 
Rai Bahadur Ram Narain Singh, Superinten¬ 
dent of Police. On receiving, information from 
the Superintendent of Police, S. I Jagdish Pande 
loft Andania with an armed for^e. Ho first met 
the tumtum driver Dil Mohammad on the way 
at Chandan patti at 3 15 AM. and recorded his 
statement, lie then proceeded to Jogiara Hat 
where he met Suraj Narain Singh constable and 
Ramdhari, Sukbdeo, Khusi, Ramcbaran and 
Tunia chaukidars, and ho there recordod their 
statements ci minencing to do so at 4 a. M. He 
thon proceeded to Andama taking the constables 
and the chaukidars with him. On reaching the 
place of occurrence ho found the bullock-carfc 
l>ing across the road and tho articles attached 
by S. 1. Udit Babu still present therein, but the 
two bnlloeks bad disappeared. He found the 
body of the Sub Inspector on tho road with 
gunshot in juries thereon. The tumtum was found 
north of the dead body in tho fields about 6 or 7 
yards away. The tumtum was overturned the 
pony was underneath and tho basta of S. I. Udit 
Babu was found under the tumtum together 
with a short-Knn v\bich had been given to cons¬ 
table Abdul Wahid. S I. Jngdis-h Pando inspected 
tho orchard and found indistinct foot-prints 
lending from there to Beruaghat and from Beru. 
ftghat thereto, and also to and from Andama. 
lie sent tho body of S. I. Udit Babu for post¬ 
mortem examination and about li a. m. ho found 
the body of Kamala Dusadh clmukidar in a 
field about 300 yards northwest of the plaoo of 
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occurrence. His body too had gunshot wounds. 
The Sub-Inspector found the two breaches on 
the road between the place of occurrence and 
village Andama and then wenttoBeruaghataand 
there, about 300 yards south of the temple of 
Ram Fadarath Das, he found 20 plantain leaves 
with remains of rice, pulse, vegetables and curd on 
them. On the same day in addition to the police 
and chaukidar witnesses and the tumtum driver, 
he also examined Chaudhri Deohar (p. w. 17), 
Dorhai Mallah (r. W. 20), Jhingur Dusadh 
(P. W. 19), and on 7-9-1944, he examined Gobind 
Missir (p. W 21 ). On 8-9-1944, he found two 
bullocks in the char near Andama with gunshot 
injuries. On 15-10-1944, at 1 A. M. an armed 
police force led by S I. Zakaria (p. w. 47) and 
A. S. I. Gaya Prasad (P. \V. 46) raided the house 
of one Ramlakhan Salaita of village Nihri, 
police station Laukaha, and in one of the rooms 
of that house the appellant Jamuna Singh and 
another person named Upendra Missir were 
arrested. Jamuna Singh when arrested was in 
possession of a D. B. B. L. gun and one live re* 
volver-cartridge was found in Upendra Missir'a 
pocket. After their arre9t and at about 8 A. M., 
whilst completing tho search of the house, they 
found a five-cbambered fully loaded revolver in 
a holster concealed under the earth in the same 
room as that in which the appellants Jamuna 
Si ugh and Upendra Missir had been arrested. 

A piece of the strap was protruding from the 
ground. A seizure list (Ex. 82) was prepared by the 
A. S. I. at the dictation of the Sub-lnspector and 
was signed by Muhammad Jan Laheri, (P. \Y. 44) 
and Lalji Salaita (p.w.48) both of village Nihri, 
who wero witnesses of the searoh and the re¬ 
covery. On inspection it was found that at two 
places the number on the revolver and also the in- 
scription ‘‘Mahendra Narain SiDgh P T. O. 1930" 
had been erased, apparently by filiug, but the 
No. 49886 was left at one plaoe inside the re- 
volver, having apparently beeu overlooked. 

[ 5 ] The appellant Jamuna Singh was arrested 
on 16-10.1944, aud at a test identification parade 
held on.7-11 1944, he was identified by P. W.’s9, 
12, 19,14, 15 ,16 17,19, 20 and 21 as a member 
of the attacking party. 

[6l On 12 11-1944, the appellants Sardanand 
Jha and Lala Singh were arrested together at 
Benares by Dallu Singh lP.W.41). Suraj Narain 
Singh was arrested on 24-11.1944, at the same 
place in Benares by Narendra Nath Dubey 
(p. w. 40). Appellant Baldeva Chaudhri was 
arrested on 26-11 1944, in company with Ram 
Loohan Singh at Samaspur, police station 
Shakra, by Agar Singh (p \Y. 3). Deo Narain 
Gnrmatia was arrested on 10-1.1945, by Nirsu Jha 
(p. w. 26 ) in Calcutta. On 28.M945, the appel¬ 
lant Baldeva Chaudhri was brought before a 
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Magistrate and his confession taken under S. 164, 
Criminal P. C. On 3-2-1945, the approver Kapile- 
shwar Singh was arrested in Muzaffarpur, and 
on 23 and 24-2 1945, he was taken before a Magis¬ 
trate and his confession recorded under S. 164. 

[7] A test identification of appellant Sarda- 
nand Jha and Lala Singh was held on 30 3-1945. 

A further test identification was held on 2-4-1945, 
of appellant Baldeva Chaudhri. On the same 
day a further test identification was held of 
Baldeva Chaudhri together with the approver. 

[8] The case for the appellants, which was 
argued by Mr. Jaleshwar Prasad with his usual 
ability and restraint, was that the alleged con¬ 
fession of Baldeva Chaudhri should not have 
been admitted in evidence, that the evidence of 
the approver Kapileshwar Smgh (P. W. l) could 
not be relied upon to any substantial extent, that 
Kapileshwar Smgh had been instigated by the 
police to falsely implicate the appellants as 
political suspects, that the circumstances pointed 
to an act of revenge by the villegers of Andama 
for the processes under Ss. 87 and 88 , Criminal 
P. C.,that Kapileshwar to protect his co villagers 
would have been willing, therefore, to fall in with 
the police suggestions, that none of the test 
identifications could be relied upon and that in 
the case of Jamuna Singh the circumstances^ of 
the finding of the revolver stolen from S. I. Udit 
Narain Jha did not, in any way, implicate 
Jamuna Singh as one of the persons who had 
taken part in the incident in question. 

[9] It will be convenient to consider in rela- 
tion to the case against all four appellants, first, 
the admissibility of the appellant Baldeva 
Cbaudhri’s alleged confession, and secondly, the 
weight to be accorded to the evidence of the 
approver Kapileshwar Singh, and thereafter to 
consider the individual cases of each of the' 

. appellants. 

[ 10 ] A number of grounds were relied upon 
by Mr. Jaleshwar Prasad for his contention that 
Baldeva Chaudhri’s alleged confession should 
not have been admitted in evidence. He pointed 
out, firstly, that although the Magistrate who 
took that confession on 28-1-1945, had signed the 
prescribed memorandum that he had explained 
to Baldeva Chaudhri that he was not bound to 
make confession, yet there was no mention of 
that explanation in the questions asked by the 
Magistrate for the purpose of ascertaining whe¬ 
ther Baldeva Chaudhri was prepared to make a 
statement of his own free will and that in cross- 
examination the Magistrate had admitted that 
he asked no other questions and that he had 
filled up the form as a matter of routine. Pro¬ 
vided that the Magistrate has explained to the 
person about to make a confession that he is not 
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bound to make a confession, there is no necessity 
for him to include a statement to that effect in 
the questions which be as>ks in order to ascertain 
whether the accused is prepared to make a state¬ 
ment of his own free will and the admission by 
the learned Magistrate that he asked no ques- 
tions for that purpose, other than those recorded, 
does not, on the face of it, carry the matter 
further, since the explanation required by the 
opening words of S. 164 (3), Criminal P C., is not 
a question. Nor do 1 think that the Magistrate s 
mere admission in cross-examination that he 
filled up the form as a matter of routine is suffi¬ 
cient in itself substantially to throw doubt on 
the statement, which the Magistrate certified by 
his signature to the prescribed memorandum,! 
that he bad given the prescribed warnings. I do 
not think that the above-mentioned circum¬ 
stances are sufficient in themselves to displace 
the presumption which the Court is directed to 
make by S. 80, Evidence Act, 1872. Nevertheless' 
some substantial doubt is thrown upon the 
certificate in the prescribed memorandum by the 
fact that in the questions asked by the Magistrate 
in order to ascertain whether the accused was to 
make a statement of his own free will is included 
the following statement: “Your statement may 
be used in evidence against you”. If the Magis¬ 
trate had given the warning prescribed by the 
opening phrase of S. 164 (3),which includes 
the warning that any statement made may 
be used as evidence against the accused, it 
is difficult to understand why he only repeated 
half of that warning in the questions asked 
to ascertain whether the accused was prepared 
to make a statement of his own free will, and 
the inference is that no warning or explana¬ 
tion was given other than that which he included 
in the said questions. Section 164 (3), Criminal 
P. C., however, does not lay down any specific’ 
form of words in which the Magistrate isj 
required to give the necessary explanation. It is 
sufficient that before the confession was made it 
was brought home to the mind of the accused 
that he was not bound to make a confession. The 
actual questions and answers asked by the 
Magistrate in order to ascertain whether the 
accused was prepared to make a statement of' 
his own free will were as follows: 


Questions. 


ct 


I am a Magistrate. Have you got 
to make any statement?”. 

“Are jou making statement not at 
the instigation and pressure by any 
one?” 

“Wby do you want to make a 
statement?” 

Your statement may be used in 
evidence against you?” 


Answers. 

“Yes, Sir”. 

“Yes, Sir, I am 
stating of my own 
accord.” 

“I want to give out 
the true fact.” 

“Yea Sir ,1 under¬ 
stand it. I shall 
make statement.” 
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Think over the matter again. (After two hoars of 

I give you time, two hoars.” time granted for 

reflection). 

" I shall make 
statement.” 

In para. 7 of the memorandum the Magistrate 
stated hi3 reasons for believing that the state¬ 
ment 'was voluntarily made in these W’ords: 

The accused is literate and insists for making 
confession in spite of repeated warning as above.” • 

[ll] Having regard to the answers given by 
Laldeva Chaudhri to the last three questions 
asked by the Magistrate, as above set out, I am 
of opinion that it can hardly be suggested that 
he did not fully realise that he was not bound 
to make a confession and that, therefore, the 
requirement of the first phrase in s. 164 (3), 
Criminal P. C., has been satisfied. If the case 
depended on a decision on this point I should 
hesitate long before I dissented from the view of 
my learned brother who has formed a contrary 
opinion; but, even if I am wrong, I am very 
doubtful whether the failure of the Magistrate in 
accordance with the opening phrase of S. 164 (8), 
jCriminal P. C., to warn the appellant Baldeva 
jChaudhri that he was not bound to make a con¬ 
cession, would of itself suffice to render the con¬ 
fession inadmissible. As will be seen later, I am 
of the opinion that the confession is inadmissible 
on other grounds and it is not, therefore, desir¬ 
able that I should express a final opinion on the 
point in this caso. I think it right, however, in 
deference to the arguments which were addressed 
to us, to point out that in none of the cases relied 
upon by Mr. Jaleshwar Prasad for his contention 
that this failure of the Magistrate operated to 
make the confession inadmissible, namely, tho 
decision of the Privy Council in A I. R. 1936 P.C. 
263 1 and the two decisions of a Division Bench of 
this Court, namely, A. I. R. 1940 Pat. 1 GS 2 and 
A. 1 . R. 1946 pat. 169, 3 was the attention of their 
Lordships called to nor did their Lordships in any 
way consider the effect of S. 29, Evidence Act, 
1872, and in the first two cases above referred to, 
this specific point did not arise. There are, in 
my view, the following fivo woighty matters 
which would havo to bo considered and discard- 
, ^ before following the decision of the Division 
Bench of this Court in A. I. R. 1946 rat. 1G9, 8 
namely, firstly, tho principle that a provision in 
a subsequent statute, which doos not refer to a 
provision in pari materia in a former statute, 
must not be taken to repeal tho former provision 
unless the two provisions are so inconsistent and 
repugnant to each other that they cannot staud 
and be read together; secondly, the principle that 
the test as to whether in such a case the two 
statutes can be read together, is whether some 
application may bo made of tho words in the 
later statute consistently with tho acceptance of 


the 'words in the earlier statute; thirdly, that the 
opening phrase of 8. 164 (3) which was introduced 
by the 1923 amendment, can be given some 
application, if the direction there given to a 
Magistrate taking a confession is read as being 
directory only and not as being mandatory and 
that S. 29, Evidence Act, and S. 164 ( 3 ), Criminal 
P. C., can, therefore, be read together; fourthly, 
that the manner in which the first phrase of 
S. 164 (3), was introduced by the 1923 amendment, 
when compared with the then existing and imme¬ 
diately following negative and mandatory provi¬ 
sion, lends considerable support to the proposition 
that the opening phrase, introduced by the 1923 
amendment was intended to be directory only, 
since, if the Legislature had intended that it 
should be mandatory, the natural form of the 
amendment would have been to inolude the pro. 
vision in the existing and immediately following 
negative and mandatory provision, and the sub- 
section would then have read, “No Magistrate 
shall record any such confession unless he has 
previously explained to the person making it that 
he is not bound to make a confession and that, 
if, he does so, it may be used as evidence against 
him and unless, upon questioning the person 
making it, he has reason to believe that it was 
made voluntarily etc., etc.”; fifthly, because no 
fundamentally useful purpose would be served by 
holding that the provision in S. 164 ( 3 ) introduced 
by the 1923 amendment is mandatory since the 
explanation which the Magistrate is there direct¬ 
ed to give is nothing more than one, amongst 
other means, of ensuring that the confession is 
made voluntarily, but that purpose is ensured 
by the mandatory and then existing provision 
whioh immediately follows the 1923 amendment; 
the greater purpose of this latter provision 
therefore includes for all practical purposes the 
lessor purpose of the former provision. 

[12] Mr. Jaleshwar Prasad next contended 
that the confession was inadmissible because the 
Magistrate had made no sufficient inquiry as to 
the voluntary character of the confession he was 
about to make. (His Lordship considered the 
contention of the learned counsel and ooncluded 
that tho Magistrate had discharged the mandatory 
duty put upon him by provision 2 of S. 164 (8), 
Criminal P. C., and then proceeded further) : 

[13] Thirdly, Mr. Jaleshwar Prasad contended 
that tho circumstances showed that the confes¬ 
sion had been obtained by some form of improper 
inducement, threat or promise, and was, there, 
fore, inadmissible under S. 24, Evidence Act, 
1S72. He emphasised, firstly, Baldeva Chaudhri's 
lengthy detention in an interrogakion-camp in 
conjunction with the admission in cross^xamina- 
tion by p. w. 42, Kedarnath Sharma, the then Sub. 
inspector in charge of that camp, that although 
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he said it was not his duty to interrogate persons 
in the camp yet it was his duty to elicit informa¬ 
tion from them by any method he thought proper; 
secondly, the fact that Ramlochan Singh, who 
was arrested with Baldeva Chaudhri and also 
taken to this camp, and Kapileshwar Singh, who 
was later taken to that camp, all confessed, 
whereas no other accused made any confession, 
thirdly, he referred to the terms in which Baldeva 
Chaudhri in his examination under S. 342, Cri¬ 
minal P. C., had retracted his confession. It will, 

I think, be convenient to set out this latter 
statement in full: 

“In connection with 1942 disturbances I was brought 
to Samastipur under arrest. Ramlochan Singh was in 
the same jail. We were both sent together from there 
to Patna Camp Jail. There I came to know Ramlochan. 
The police kept oppressing me in various ways after I 
was acquitted. On 26th December 1944,1 was arrested 
and brought to Sakra police station. Ramlochan Singh 
was also brought there. On 27-12-1944 Jagdish Pandey, 
Bedanand Jha and Deonandan Prasad arrived at Sakra 
police station. Kedar Sharma and Nirsu Jha and others 
also came there from Muzaffarpur. They began pressing 
me to make a statement. I said I knew nothing about 
the affair. Kedar Sharma and Bedanand Jba and 
Jagdish Pandey then began assaulting me, till I beoame 
unconscious. When I recovered they again threatened 
to kill me unless I disclosed everything. I still protested 
my ignorance of the whole affair. Then, they forcibly 
pulled out my moustache and made me drink urine. On 
the evening of 27th December I was taken to Muzaffar¬ 
pur and kept in the town police station and I was kept 
there for one week. During this time I was similarly 
maltreated by the police and threatened with hanging 
but I always refused to make any statement. One day 
Nirsu Jha and Kedar Sharma took me away in a truck 
and kept me locked up in a room. Ramloohan Singh 
was shut up in the next room. From there Ramlochan 
told me that it was advisable to do as the C. I. D. peo¬ 
ple said, but I refused. One day Ramlochan was taken 
away. When he returned he told me that his relations 
and many people of Andama had been falsely impli¬ 
cated in the murder case and that the whole village 
had been looted by the police. He advised me that the 
only way I could escape was to do according to the wish 
of the C. I, D. When I thought over this I became upset 
when I was again much beaten by Nirsu Jha and others 
and threatened with hanging and became very weak. I 
consented to do as they said. They then gave me a copy 
of a statement and told me that I should have to depose 
to that effeot before the Magistrate. I said that it was 
entirely false. Then they again beat me and put dung 
and urine iDto my mouth. Then I was made to memo¬ 
rise the statement which was given to me. After 2-3 
days l was sent to jail and was told that I should be 
produced before Magistrate and made to say all these 
things. I assented. On 25-1-45 I was sent to jail and on 
27-1-45 Nirsu Jha and Kedar Sharma took me to 
the Magistrate. On the way I refused to become appro¬ 
ver. Then they took me back to the same place in which 
I was formerly and there began beating me again very 
severely of which the scars are still visible. Then I said 
I was willing to make a statement before the Magis¬ 
trate that day. In the evening I was taken back to jail. 
On 28-1-45, Kedar Sharma again took me to the Magis¬ 
trate and I did not dare to refuse to make a statement. 
Then I made a false statement to*the Magistrate out of 
fear of the C.I.D and I signed on it as directed by the 
Magistrate. Then I was again sent to jail. Afterwards the 
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c. I. I). frequently visited me and pressed me to turn 
approver but I refused. Then they stopped coming to 

gpg pq p t * 

I am quite innocent. My so-called confession was 
false and obtained by police torture and brutality. I 
have no acquaintance with Kapileshwar.” 

fourthly, the apparently evasive answers given 
by Kedar Nath Sharma (p. w. 42) in his cross- 
examination as to the circumstances surround¬ 
ing the confession. In the course of his cross- 
examination Kedarnath Sharma stated inter 

Q/ltCl ! 

“I learnt from some jail-warder that Baldeva was 
ready to make a confession. I took him from the jail to 
the Magistrate. I do not remember if on the first day, 
he was produced before the Magistrate he did not con¬ 
fess I produced him before the Magistrate once. I do 
not remember if I produced him before the Magistrate 
on both occasions. It is not a fact that in camp I was 
always pressing Baldeva to confess. It is not a fact that 
I pulled out Baldeva’s moustache. I do not know when 
he appeared before the Magistrate he had the mous¬ 
tache. I do not know how long he was kept outside jail. 
He made confession after being in jail for 4 or 5 days. 
During this time I learnt that he wished to confess. 1 
cannot say the name of the warder from whom 1 
learnt this, nor on which date it was. I do not remem¬ 
ber if I verified this from Baldeva before petitioning the 
Magistrate. 1 understood the confession would be about 
the Arms Act case. I was not anxious that he should 
make the confession. I do not remember if Baldeva was 
kept out of jail for 4 hours for the first time he was 
taken out of jail. I did not tell him that he was still in 
my power although he had been sent to jail. I came to 
know Baldeva had confessed. I did not see confession. 

I did not want to see it.” 

[ 14 ] The learned Sessions Judge, to whom we 
are indebted for an admirably clear statement of 
the facts and analysis of the-evidence, rejected the 
plea that the confession had been improperly 
adduced, partly because he considered that the 
onus of proof of invalidating circumstances rest¬ 
ed upon the accused, partly because he observed 
that it was impossible to credit that the Magis¬ 
trate at the time of questioning Baldeva Chau- 
dhuri and recording his statement would not have 
detected that the accused had been severely 
beaten only on the previous day, partly because 
the fact that Baldeva Chaudhuri was taken from 
the jail on 27-1-1945, and kept outside the Jail for 
several hours although not produced before the 
Magistrate, was a matter readily susceptible of 
both oral and documentary proof. In view of 
the apparently obvious evasions by Kedar Nath 
Sharma (P. \V. 42) in regard to the happenings 
on 27-1-1945, when, a3 Baldeva Chaudhuri alleged 
in his statement under S. 342, Criminal P. C„ he 
was taken from the jaiband beaten until he agreed 
to make a statement and the apparent means 
thereby provided of testing, firstly, whether there 
was any truth in Baldeva’s statement, and 
secondly, the purpose behind Kedar Nath 
Sharma’s apparent evasions, we ^xionsidered it 
proper in the interest of justice, there heing no 
objection either by Mr. Jaleshwar Prasad on be- 
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half of the appellants or on behalf of the Crown, 
to bear additional evidence as to whether or not 
Baldeva Chaudhury was, in fact, taken out of 
jail on 27-11945. We, therefore, called Ramdeo 
Ojha, who has been Assistant Jailor at Muzaf. 
farpur District Jail, since 5 5 1944 . This witness 
produced the jail register maintained by the 
gate.warder for the period from 21 - 1 - 1945 , to 
8 2 1945. This register showed that Baldeva 
Chaudhim was brought to jail at 10 P. M. on 
25 1-1945, by Kedar Nath Sharma (p. w 42) and 
fourconstable3, that on 27th January, he was taken 
out of the jail at 3-40 P.M. by two constables for 
the^ purpose of being taken to the Subdivisional 
Oflieers Court and that he was brought back at 
5-30 P. M. on that day by Kedar Nath Sharma 
and the same two constables. Tho register fur- 
ther showed that on 28-1-1945, the date on which 
Baldeva Chaudkuri finally made his confession 
to the Magistrate, he was taken out of the jail at 
9-32 A. JV1. for the purpose of being taken to the 
Subdivisional Officer's Court and was brought 
back at 0-25 P M. by Kedar Nath Sharma and 
the five constables. Tho Magistrate, who took 
his confession, has noted that he was brought to 
him at 9-30 A. m. on 28th January. The witness 
stated that tho Magistrate’s house was 4 miles 
from the jail, and it is, theroforo, apparent that 
Baldeva Chaudhuri must have been taken there 
by car. These entries in the jail-register lend 
substantial support to part of Baldeva Chau, 
dhuri’s statement under s. 342, Criminal P. C., 
and they cast the gravest suspicion on the rea¬ 
sons for Kedar Nath bharma’s apparent evasions 
in cross-examination. Baldeva Chaudhuri was 
not, so far as wo know, produced More tho 
Magistrate on 27-1 1945. and ho was brought back 
to the jail by Kedar Nath Sharma. To my mind, 
it is unlikely that Kedar Nath Sharma had real¬ 
ly forgotten this incident at tho dato of the trial. 
If ho had not forgotten, what was he concealing? 
It is possible that out of ignoranco and a mis- 
taken impression that he would theroby assist 
the prosecution case ho desired to conceal his 
etlorts to obtain the confession. But it is also 
possible that he was trying to conceal what tho 
naturo of these efforts was. Tho learned Sessions 
Judge was, I think, to some oxtonfc incorrect in 
stating that, tho burden of proving circum- 
stances invalidating a confession lies upon the 
accused. The word used in s. 24 , Evidence Act, 1872 
[J9 appear and not “prove,” and it issuldicient to 
.exclude a confession under that section if there 

are circumstances in ovidenco which afford a 

well ground, d conjecture that the confession was 
not voluntary. Having regard to all the circum- 
stances above stated, and in particular to tho 
inferences ansmg from a comparison of the en- 
trios in tho jail.register with the statements of 
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the appellant Baldeva Chaudhuri under S. 842 , 
Criminal P. C., as above stated, I am of opinion 
that there is in the record matter upon which a 
well-grounded conjecture that Baldeva Chan, 
dhuri’s confession was not voluntary can and 
should be made, and that the confession was 
therefore inadmissible in evidence. 

[15] (His Lordship then considered the evi- 
dence of the approver and continued): It seems 
to me, therefore, that the suppressions in the 
approver s evidence do not necessarily or even 
substantially affect the probable truth of his state- 
mont on the two essential points. Nevertheless, this 
is very clearly not one of those very exceptional 
cases where the circumstances are suoh as to 
remove all the grounds upon which the evidence 
of an accomplice can be regarded with suspicion 
and so justify a conviction on his evidence alone. 

[1G] Before turning to the separate case of 
each appellant, I will first deal with an argument 
raised by Mr. Jaleshwar Prasad that the con. 
viefcions under s 302/149, Penal Code, cannot stand 
because on the basis of the approver’s story the 
common intention to kill the police officers 
alleged in the charge cannot be substantiated. 
In considering whether the alleged common in- 
tention was or was not established, we must 
look to the ovidenco as a whole and not merely 
to that of one of the witnesses. It is true that 
the approver speaks, and he is the only wit- 
ness to speak with any pretension to knowledge, 
of the agreed common object of the attacking 
party. But the common intention of an unlaw, 
ful assembly may also properly be gathered 
from its acts, and in this sense S. 149 differs from 
S. 34, Penal Code, in that whereas S. 84 connotes 
a pre-arranged plan, s. 149 does not To establish 
that an unlawful assembly had a particular 
common object within the meaning of the latter 
section, it is sufficient to show that at any 
moment before the commission of the act in 
question, the behaviour of that assembly was 
such as to justify the imputation of a common 
object to commit that act. Of course, where a| 
pro arranged plan is established, the burden of 
proving that the common object of that plan 
was abandoned in favour of some other purpose 
is on the prosecution. The evidence of the ap- 
povor on this point was as follows: 

" I told Suraj Narnia that my properties were being 
attached including my bullocks and hewars eto. Suraj 
Namin told mo to go apart from where they were. They 
mado mo go 2 or 3 laggas apart and they all began 
consulting each other. There were only the six accused 
persons there. After consultation they called me and 
^uruj Naraiu told me that they would tie up the police 
and take their guns and revolver. We waited till dusk, 
hen wo left that orchard and came to another orchard. 

*rom that orchard Andama is visible. When we 

saw the police party we left the orchard and went to 
beruaghat. We met Sarda Pandit there. We told Sard* 
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Pandit that the police party was coming. Then Sarda 
Pandit said that the Sabarsa incident, where 5 or 6 
members ol the Az»d Party were shot by the police, 
should not be repeated here. Suraj Narain, Deo Narain 
and others again consulted amongst themselves.. After 
consultation we went to a mango gachhi belonging to 
Shiblal Singh .... At Beruagbat it had been decided 
after Sarda Pandit spoke of the Sonebarsa incident that 
when the police party should come, they should form a 
line from east to west and that the armed men should 
open fire from the east and west sides and the others 
should call on them to surrender. 4 fter the bul¬ 

locks and the bullock cart bad gone ahead when the 
S. I. od tumtum came level with Deo Narain Gurmatia 
and Suraj Narain who were on the eastern, side Suraj 
Narain flashed his torch on theS. I. and Deo Narain 
Gurmatia tired buth barrels of his gun at the S I.”. 

Of the first two shots, one was directly res¬ 
ponsible tor the death of the Sub-Inspector Udit 
Narain Jha, and the other wounded him in the 
ear. It is clear that both shots were deliberately 
aimed at him. Acts speak louder than words, and 
the ordinary inference from these two shots 
fired from ambush would be that this party had 
formed a common intention to kill the police. It 
is possible, however, that Deo Narain Gurmatia, 
if it was he who fired at the Sub.Inspector, or 
if, not, whoever did so, went further than the 
pre-arranged plan, and it is possible to read the 
approver’s evidence as meaning that the. com¬ 
mon object was to fire to frighten the police and 
then to call upon them to surrender. Even, how¬ 
's ever, if the appellants are given the benefit of 
the doubt upon this point, I do not think my¬ 
self that the convictions under S. 802/149 should 
in any way be vitiated. It would have been 
open to the Court to have framed an alternative 
charge alleging a common object to commit 
dacoity and forcibly to steal the guns of the 
police and the revolver of the Sub-Inspector in 
circumstances where each member of the un¬ 
lawful assembly knew that death was a likely 
result, and it was, therefore, open to the Court, 
and ; is, therefore, open to us to convict the accused 
of that offence I have no doubt whatsoever that in 
the circumstances of the case each member of 
the atta king party, which was armed with guns, 
and who all of them knew that the police party 
was armed with guns, must be deemed to have 
known that death was a likely consequence of the 
carrying out of their common object to steal 
the guns. If, as this alternative common object 
connotes, the intention was not to tire to kill in 
the first instance, each member of the party 
must have realised the possibility that the police 
would do their duty and fight and return the 
fire and that in the ensuing fight the death of 
one or more of the police party was likely. 
Moreover, the accused were also charged and 
convicted under S 396, Penal Code, which section 
also carries the death sentence. The point of the 
contention, therefore, in the circumstances of 
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this case, has a little more than academic in¬ 
terest, except as to sentence. 

[17] Turning to the case against each particular 
appellant, I will first take the case against^ 
Baldeva Chaudhri. The minimum corroboration 
which the law ordinarily requires of the evidence 
of an accomplice is evidence of at least one 
material fact pointing to the guilt of the accused 
person. The weight of such corroborative evi¬ 
dence which is necessary in any case, depend? 
upon the particular facts and circumstances of 
that case. The corroboration of the approver’s evi- 
dence relied upon as against Baldeva Chaudhri 
is bis identification by Chaudhri DeoharP. W. 17. 
Mr. Jaleshwar Prasad has urged that the evi¬ 
dence of this witness is not to be relied upon be¬ 
cause at the trial he said that Ramlocban whom 
he had seen in the party of 20 to 25 men going 
from Beruaghat to Shiblal’s orchard was the 
Ramlocban son of Jamuna and not Ramlocban 
Singh the brother of Kapileshwar, whereas he 
clearly told the police that he had seen Ram- 
lochan Singh with his brother Kapileshwar Singh 
and that both bad guns. This witness’s state¬ 
ment was taken by the invesngating officer on the 
day after the occurrence, and the fact that he has 
allowed himself to be influenced by the prosecution 
to fall in with the approver’s statement that 
Ramlochan Singh was not present, does not in 
my opinion substantially detract from that part 
of his evidence which was not contradicted by 
his statement to the police. Mr. Jaleshwar Prasad 
also urged that the note made by the Magistrate 
holding the test identification in para. 7 of the 
identification chart as to the connection in which 
this witness identified Baldeva Chaudhri, namely, 
“as a member of a mob of 10 to 12 persons 
whom he had seen moving in village Andama 
on the alleged date of gun-firing’’, was prima 
facie inconsistent with his evidence, and threw 
doubt on his statement in evidence that he had 
identified Baldeva Chaudhuri as one of the 7 to 8 
persons, of whom 4 to 5 had guns, -who were 
ahead of the party which at 7 p. m. on the night 
in question went from Beruaghat to Shiblal’s 
orchard. This suggestion can only possess force 
if there was a possibility that at the test identifi- 
cation parade the witness was referring to some 
other mob of persons than those to whom he was 
referring in evidence. In cro^s-examination the 
witness denied that he had told the Magistrate 
that he had seen the suspect Baldeva Chaudhuri 
moving in Andama with 10 to 12 others. It is to 
be remarked that in para. 7 of the test identifi¬ 
cation chart the instructions to the Magistrate as 
to what should be recorded by him as to the con¬ 
nection in which a suspect is identified, are : 

“No detailed statement, is to be recorded by the officer 
holding the parade bat merely the briefest note,” 
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It is further to be noticed that in para. 1 of the 
identification chart, where the Magistrate holding 
this test identification has set out the required 
brief statement of the alleged facts of the case in 
connection with which the identification parade 
.is being held and which he is required to explain 
to each witness, the Magistrate had entered the 
following note : 

“On the 5th September, nt about 8 p. m„ S. I. U.N. 
.iha was returning after execution of processe3 against 
Rnmlochan Singh. At the end of village Andama from an 
orchard torches were flashed and gun shot at tho party. 
Prior to this there was assemblage of suspects at Birua 
and somo had crossed at Beruaghat after occurrence.“ 

It seems to me, therefore, to be possible, at the 
very least, that the Magistrate’s note as to the 
connection in which this witness identified 
Baldeva Chaudhuri was merely a very rough 
summary by the Magistrate who was bearing in 
mind both what the witness said and the alleged 
facts of the case which he had previously entered 
in para. 1 of the identification chart. It was 
not suggested in the cross-examination of this 
witness that he had seen any other mob moving 
in village Andama on that day. Nor was any 
suggestion made to him in his cross-examination 
that when examined by the Sub.Inspector on the 
day after the occurrence he had given any 
substantially different account of the matter in 
this respect to that which he gave in evidence. In 
these circumstances, the note in para. 7 of the 
identification chart does not appear to me neces. 
sarily to constitute any substantial ground upon 
which to doubt that the witness’s identification 
of Baldeva Chaudhuri at the test identification 
was, as he has said in his evidenco, that of one 
of the men whom he saw in the leading party 
of 7 or 8 men going from Beruaghat to Shiblal’s 
orchard on the night in question. It is true that 
this witness failed to identify Baldeva Chaudhuri 
in the committal proceedings, but afurthor seven 
months had elapsed between the test identifica- 
tion and tho committal proceedings. Duoprecau- 
tions wero taken to obviate collusion, there is no 
ground for supposing that tho test identification 
was not a genuino one, and the witness’s failure 
to identify this appellant, soven months later, 
would not necessarily detract from tho fact of 
his identification at tho test identification parade. 

[ 18 ] All tho abovo mentioned circumstauces 
must bo given their duo weight in concluding 
whether or not tho identification of Baldeva 
Chaudhri hy p. w. 17 constitutes a snfiicient cor- 
oration of the approver’s ovidenco against 
him, but, for tho reasons which will shortly 
appear, I do not think that I should express any 
final opinion thereon at this stage. It was accept- 
ed as a sufficient corroboration by tho learned 
Sessions Judge on the basis that Baldeva Chau. 
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dhari’s confession was admissible in evidence, 
and the learned Sessions Judge has not stated 
whether he would have accepted the test identi¬ 
fication alone as a sufficient corroboration of the 
approver’s evidence. The fact that Baldeva 
Chaudhuri was seen in the company of an armed 
party of men going from Beruaghat to the place 
of occurrence shortly before the occurrence is a 
fact pointing to hi3 guilt and it is a fact which, 
if fully accepted, would, in the absence of expla. 
nation by the appellant, be sufficient to have 
justified his conviction. Unfortunately, Baldeva 
Chadhuari, contrary to the provisions of s. 842, 
Criminal P. C., has been given no specific oppor¬ 
tunity of explaining why the inference that he 
was actually in the attacking party should not be 
drawn from the fact that he was seen with that 
party shortly before the occurrence. In exami¬ 
nation under s. 342 he was asked only the general 
question, “What have you got say?’’, to whiohj 
he answered, “I have not committed the offence. 
The case is false.” It has been pointed out in a 
series of decisions that such a general question 
does not suffice to discharge the duty placed 
upon the Court by S. 342, Criminal P. C., and 
any doubt, if there ever was any doubt on the 
point, was completely dispelled by the decision 
of their Lordships of the Privy Council in 14 
P. L. T. 305, 4 where their Lordships held that it 
was the duty of the presiding Judge under S. 342, 
Criminal P. C., to cause the accused’s attention 
to be drawn to any vital point in the evidence 
against him and ask foa an explanation, and 
that unless that is done no inference against 
the accused can be drawn upon that evi¬ 
dence. Baldeva Chaudhuri may or may not 
be able to give a convincing explanation of his 
presonce with the attacking party shortly before 
the occurrence consistent with his absence there¬ 
from at the time of the occurrence itself. The 
point is that he has been given no opportunity 
to give that explanation. Having regard to the 
apparent strength of the case against Baldeva 
Chaudhuri, I do not think that this is a case 
where wo should simply quash the conviction, 
and I think that there must, therefore, be a 
retrial, but, in accordance with practice, that 
retrial will be only from the stage of his exa- 
miuatiou under s. 842, Criminal P. C. The 
two vital facts in evidence against Baldeo 
Chaudhuri are, firstly, the approver’s evidence 
that he was in the attacking party, and secondly, 
r. \v. 17’s identification of him as a member of 
that party shortly before the occurrence. Before 
he is examiued at tho re-trial under S. 342, Cri¬ 
minal P. C., tho section should be read out to 
him and particularly it should be explained to 
him both that he is under no obligation to tender 
any explanation of the matters as to which he. 
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ia about to be questioned and that the Court 
will be at liberty to draw such inferences as it 
may think just both from any such refusal and 
from any explanation he may give. His atten¬ 
tion should then be drawn to the vital parts of 
the approver's evidence against him and he 
(should be asked whether he desires to furnish 
any explanation as to why that evidence should 
not bo believed. After that, his attention should 
be drawn to P. V7. 17's identification of him as 
being a member of the accused party of 7-8 men 
of whom 4-5 were armed with guns who at 7 P. M. 
on the night of the occurrence were seen moving 
from Beruaghat to Shiblal’s orchard and he 
should be asked, firstly, whether he desires to 
furnish any explanation why that evidence 
should not be believed, and secondly, whether 
he desires to furnish any explanation as to why, 
if P. W. 17’s evidence is believed, the Court 
should not infer therefrom that he remained 
with and formed part of the party that actually 
carried out the attack. 

[19] The evidence against Jamuna Singh was, 
firstly, that of the approver, secondly, his identi- 
fication at the test identification held on 7-11- 
1944, by P. w’s 9, 12, 13, 14, 15, 16, 17,19, 20 and 
21, and thirdly, the finding of,the revolver which 
was stolen from J. S. I. Udit Narain Jha, 
partially concealed in the earth of the floor of 
> the room in which he was arrested on 15-10-1944. 
The test identification in question is open to 
criticism on several grounds. The parade was 
held in Darbhanga Jail and the Magistrate 
holding the parade (p. W. 32) admitted in cross 
examination that the appellant Jamuna Singh 
had told him at the time of the test identifiction 
that he had been taken to the police-station and 
shown to the identifiying witnesses before the 
parade and had asked him to note his objection 
in the chart, though he had not done so because 
there was no column for it in the identification 
chart. The Jail register, which was produced by 
p. W. 35, showed that Jamuna Singh was taken 
to the Jail on 5-11-1944, and that he had not 
been taken out of Jail either, on 6th or 7-11-1944. 
p. \V. 39, Constable Chandreshwar Sing, who 
was a member of the escort party, who took 
Jamuna Singh and Upendra Missir from Mad- 
hubani sub jail on 5-11-1944, said that they left 
Madhubani at 2 P. M. and reached Darbhanga 
Jail, 25 miles away, at 5-15 P. M. He accounted 
for the delay by stating that the party went to 
the bungalow of the Subdivisional Officer and 
remained there for about half an hour. The test 
identification in question was both of appellant 
Jamuna Singh and of Upendra Missir who had 
been arrested with him. Of the 12 identifying 
witnesses at this parade, Upendra Missir was 
identified by 8 witnesses and Jamuna Singh was 
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identified by 10 witnesses, r. W. 9, Abdul Wahid 
said that he had seen Jamuna Singh standing 
by the side of the road with a gun, doing noth¬ 
ing. P. IV. 12 llarndhari Dusadh said that he 
identified him as having fired his gun on the 
Sub-Inspector. P. W. 13 Tunia Dusadh said that 
he identified him as having had a torch in one 
hand and a gun in the other, r. IV. 14 Khusi 
Dusadh said that he identified him as holding 
a gun and simply standing with it. P. VT. 15 
Sukhdeva Dusadh said he identified him as 
having had a gun in one hand and a torch, 
which he was lighting, in the other. :P. W.1G 
Bamcharan Dusadh identified him as having 
had a gun in one hand and a torch, which he 
was lighting, in the other. P W, 17 Chaudhuri 
Deohar said that he identified him as crossing 
the road with a gun. P. W. 20 Dhorhai 
Mallah identified him as having been in Andama 
with ten to fifteen men who were not doing 
anything. P. W. 21 Gobind Missir identified 
him as going south with a galteri in his hand, 
but no gun. The Magistrate made no note as 
to the connection with which P. W. 19 Jhingur 
Dusadh identified him. On 30th March 1945, the 
same 12 identifying witnesses, and also p. W. 8 
Dil Mohammad, attended the test identification 
parade of the accused Suraj Narain Singh, the 
appellant Sardanand Jha and the appellant Lala 
Singh. On this occasion, only 3 of these identify¬ 
ing witnesses picked out any of the suspects, 
p. \v. 19 identifying Sardanand Jha as one of the 
dacoits and Suraj Narain Singh as one of the 
dacoits he had seen at Berua-Andama, P. \V. 13 
identifying Sardanand Jha and Lala Singh as 
being amongst the dacoitB who had guns etc. 
with them and P. W. 17 identifying Lala Singh 
as being among the dacoits. Even, allowing for 
the lapse of four months between the two test 
identifications, the contrast between the number 
of identifications effected by these witnesses at 
each parade and the details given by them there¬ 
at as to the connection in which they identified 
each suspect, is a striking one. No one of the 
three suspects at the latter parade was identified 
by more than two of the identifying witnesses 
and then only generally as having been seen 
amongst the dacoits, where as at the former parade 
10 witnesses identified the appellant Jamuna 
Singh, and 8 of them purported to have noticed 
that Jamuna had a gun in his hand, whilst 3 of 
them said he also had a torch. The approver in 
his evidence said that Jamuna Singh only had 
a torch. The learned Sessions Judge in the course 
of his judgment said : 

“Even if the evidence of identification against Jamuna 
Singh be viewed with some suspicion on account of the 
apparent delay in proceeding from Madhubani to Dar¬ 
bhanga and the exceptionally large number of witnesses 
who were able to identify him in the test identification 
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parade, there remains one grim piece of evidence which 
directly connects this accused with the murder of S. I, 
Udit Narain Jba.” 

and the learned Judge went on to consider the 
finding of S. I. Udit Narain Jha’s revolver on 
the occasion of Jamuna Singh’s arrest and came 
to the conclusion that that fact afforded sufficient 
corroboration of the approver’s evidence to war- 
rant the conviction of this appellant. No doubt 
the finding of this revolver in the room in which 
Jamuna Singh had previously been arrested is a 
fact which, in the absence of any acceptable 
explanation by Jamuna Singh, constitutes evi¬ 
dence pointing to his complicity in the attack 
upon S. I. Ud:t Narain Jha. But, in his examina¬ 
tion under S.342, Ciiminal P.C., Jamuna Singh was 
given no specific opportunity of explaining why 
the finding of tho revolver should not give rise 
in tho circumstances to the inference that he had 
been in the attacking party. The appellant 
Jamuna Singh’s examination under S. 3-12 con¬ 
sisted solely of the question, “Do you wish to 
mako any statement”, and tho answer, *‘I will 
file a written statement”. A written statement 
was, in fact, filed inter alia on behalf of this 
appellant, but it neither explained nor purported 
to explain why the evidence as to the finding of 
b. I. Udit Narain Jha’s revolver in tho room in 
which Jamuna Singh had just previously been 
arrested should not be believed, nor why, 
if it was believed, the Court should not 
draw the inference therefrom that he was one of 
tho attacking party. Tho learned Government 
PEader contended that when, in answer to a 
general question under S. 342, Criminal P. C., an 
accused person says that he will file a written 
statement, the presiding Judgo is excused from 
any further compliance with tho provisions of 
S. 842, and that, in such a case, it is not in tho 
interests of the accused person that any further 
examination under s. 342 should take place. In 
my opinion, these contentions betray an entire 
misconception of the purpose and scope of S. 342, 
Criminal P. C. Tho provisions of the Code of C-rimi. 
nal Procedure aro designed, no doubt, to ensure 
that no innocent person should be wrongly con- 
victed but, subject to that, they are designed to 
secure tho conviction of a guilty porson. A failure 
to givo a guilty person the chanco of explaining 
the evidonce against him may often rosultto his 
advantage, but the failure to givo an innocent 
person the chanco of explaining the ovidence 
against him can only result to his disadvantage. 
In this connection, I would quoto from tho judg. 
ment of Meredith J. in (cri. Appeals Nos. 634 and 
687 of 1946, disposed of on G 6-1946), in which 
caso I also delivered a judgment dealing with 
this question. Meredith J. said : 

tr 4 ^ 1 °™ , was no ftde( l ua ’° examination under S 342 
Had tho learned Judge told Dwarka that a written 


statement could be no real substitute for his own posi 
tive explanation in his own words, and had he put' 
specifio questions, it seems possible that Dwarka’s story 
might have been put forwnrd by himself in a form and 
in a manner which might have led to the learned Jodge 
attributing considerably more weight to it. It is impor¬ 
tant that accused persons, and the lawyers defending 
them, should naliee that a written statement drafted 
by tbo defence lawyer cannot possibly be regarded by 
tho Court a9 more than a formal -statement of the 
defence case drawn up by the defence lawyer for the 
convenience of the Court, and admitted only for that 
purpose, since the law nowhere provides for the admis¬ 
sion of any written statement at sessions trials. On the 
other hand, a positive statement of his defence by the 
accused himself in his own words and his explanation 
of why the witnesses had given the evidence against 
him in his own words may well, if put forward con¬ 
vincingly and with assurance and the appearance of 
truth, curry very great weight with the Judge. There¬ 
fore, it is not only desirable for the Court to give the 
accused a full opportunity of taking this course by 
putting specifio questions, but it is desirable for the 
defence, when given that opportunity, to adopt 
it. 

It is iudeod obvious that an explanation given 
personally by an innocent person in his own 
words will always tend to carry a far greater 
conviction of its truth to the Court than any 
written statement drafted by his counsel, how. 
ever lengthy and however ably expressed that 
statement may bo, and S.342 (1), Criminal P. 0. 
is designed to ensure that every accused shall 
be given the opportunity of so explaining every 
vital point in the evidenco against him. Sec- / 
tion 342 (2), Criminal P. C., is designed to ensure 
that the Court may draw all proper inferences 
from the accused’s answers and refusals to 

answor, and the provisions of this sub-section are 
defeated by the mero substitution of a written 
statement for the accused’s examination under 
S. 342 (l) since, tho Court is nowhere authorised, 
and indeed, it would be at least comparative- 
ly unsafe, to draw inferences against an ac. 
cused upon the basis of what his counsel has 
seen fit to include or to omit in the written 
statement. In my view, however, harmless in its 
inception may have been the practice of putting 
iu a written statement on behalf of the accused 
as a kiud of aide memoire for the benefit of the 
Court, when that praotioe grew, as it has grown, 
into a trial procedure alternative to that laid 
down by the Code of Criminal Procedure, it be- 
came entirely illegal; illegal, because the Code 
lays down a procedure which is to be exclusively 
followed, and, illegal, because the praotioe is, 
at auy rate in part, specifically designed to avoid 
tho procedure laid down by tho Code. This does 
not mean that a failure properly to question an 
accused person uuder S. 842, Criminal P. 0., 
necessarily vitiates a trial. The trial will only 
be vitiated if it is reasonably apparent either 
that tho accused has been prejudiced by being. 
deprived of his right under 9. 842 U) of giving 
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bis personal explanation upon some one or more 
specific and vital point in the evidence against 
him, or, that the Crown has been prejudiced by 
the fact that the Court has precluded itself from 
drawing an otherwise justifiable inference under 
Is. 842 (2) by a failure to examine the accused 
upon the point. No doubt this latter case will 
be rare, lput its possibility illustrates the full 
'scope and purpose of S. 342, Criminal P. C. 

[20] It is true that there are three decisions 

of this Court, which, at first sight, may seem 

to lay down a contrary view to that which 

I have just expressed and particularly the 

judgment of Brough J in 22 Pat 681, 6 where 

the learned Judge, relying upon two previous 

decisions of this Court—4 Pat. 231 7 and 4 Pat. 488,® 

held, that an inference arising from certain 

statements and documents relied on by the 

Crown could be drawn against the accused in 

that case although neither the statements nor 

the documents were specifically put to them in 

their examination under S. 842, Criminal P. C. 

Brough J., after quoting from the judgments in 

the two cases above-mentioned, went on to say: 

“In my view the deoision in 4 Pat 231 7 is perfectly 
correct and one which wo ought to follow. But I would 
go further and sayjpositively that when, as in this case, 
the accused having heard the evidence for the pro¬ 
secution and on being questioned by the Court in 
compliance with the provisions of 8.342 in general 
terms indicates his intention of leaving his defence to 
his legal adviser by filing a written statement, the 
Court is neither bound nor entitled to quesiion him 
further. Different considerations would arise if the 
accused were not legally represented or the Court 
thought for any reason that the accused or his legal 
adviser did not properly appreciate the case that had 
to be met. If the Court addresses any observations to the 
defence lawyers on this point it would be highly desira¬ 
ble to record such observations and the replies. 

In this case it is quite clear that th“ acoused were 
represented throughout by competent lawyers who were 
fully capable of appreciating all the points that had 
been made and on whose advice the accused were 
relying I hold, therefore, that the statements of 
Wood bouse and Satyanarayana made before the depart¬ 
mental enquiry and the other documents referred to 
are admissible and that the Crown is entitled to make 
use of their contents against each accused.” 

In 4 Pat. 231, 7 in answer to a general question 
as to whether they would make statements, all 
the accused said, “No, I shall file a written 
statement,” and thereupon a written statement 
was filed meeting the points put forward by the 
prosecution. The relevant part of the judgment 
of Adami J. in that case was as follows: 

“Now, experience shows that, when a written state¬ 
ment has been drawn up for an accused, he will com¬ 
monly refuse to answer questions orally ; he is very 
often instructed by his pleader not to answer questions; 
and where an accused has refused to answer questions 
and puts forward a written statement, it would be 
useless for the Magistrate to go on questioning him, 
knowing that the only reply he will get is a refusal to 
answer questions. 
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The learned Government advocate has shown that 
in.the present case the written statement put forward by 
the petitioners covered all the points in the case. It is 
very difficult to lay down a rule as to the minimum 
number of questions which should be put. to an accused. 

If numerous questions are put, there is generally an 
allegation that the Court has attempted to cross-examine 
the accused. 

While agreeing that it is the duty of the Magistrate 
to question the accused generally on the case, after the 
close of the prosecution, we are not prepared to hold 
that where the accused refuses to answer a question, the 
Magistrate is bound to go on asking questions especially 
where a written statement is put in at the time meeting 
the points of the prosecution. 

I can see no reason to hold that in the present case 
the trial has been vitiated by the fact that the Magis¬ 
trate did not continue asking questions after the accused 
had refused to answer.” 

It is clear that the ratio decidendi in that case 

was that the accused had not been prejudiced by 

the failure to continue his examination after he 

had said that he would file a written statement. 

In the other case relied on by Brough J., 4 Pat. 

488,® the same question arose, and it is important 

to note that there also the accused bad filed a 

written statement which purported to explain 

all the circumstances in evidence against him. 

The ratio decidendi of the judgment of Mullick J. 

in that case is contained in the following passage: 

“The result is that in every case the test is whether 
there has been prejudice to the accused by reason of the 
absence of judicial questioning and whether the defect 
is cured by S. 537 of the Code.” 

I do not think, therefore, that the ratio de¬ 
cidendi of the judgment of Brough J. in 22 Pat. 
81® can properly be understood as being more than 
that the accused in that case had not been pre¬ 
judiced by reason of the failure to give them a 
specific opportunity of explaining why the infer- 
ence arising against them from the statements 
and documents there in question should not be 
drawn. In so far as the judgment of Brough J. 
purported to lay down the wider proposition of 
law, quoted in the head-note, namely 

“When an accused having heard the evidence for the 
prosecution and on being questioned by the Court in 
compliance with the provisions of S. 342, Criminal 
P. C., 1898, in general terms indicates bis intention 
of leaving bis defence to his legal adviser by filing a 
written statement, the Court is neither bound nor enti¬ 
tled to question him further.” 

It was, I think, obiter to the actual decision. 
Even if it was not obiter, I cannot think that 
it is binding on this Court. The Code of Crimi¬ 
nal Procedure lays down a form of criminal 
trial which is exclusive. It is not open to the 
Courts to lay down any alternative procedure. 
The decision, therefore, can only be binding on 
this Court in so far as it is expository 
or interpretative of the Code, but the laying 
down of a procedure alternative to that 
authorised by the Code cannot be either exposi¬ 
tory or interpretative of the Code itself. With 
the greatest possible respect to the learned Judges 
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who were parties to that decision, I feel bound 
entirely to dissent from the wider proposition of 
law there laid down and also from the com¬ 
parison with English Procedure to the disadvan¬ 
tage of the Code upon which it appears to be based. 
In my opinion, the provisions of S. 342, Criminal 
P. C., when properly applied, are not inferior and 
are fairer to the accused than the corresponding 
provisions of the law of England. In England, an 
accused person if he wishes to explain the circum¬ 
stances in evidence against him is faced with the 
dilemma that he must either subject himself to 
cross-examination or incur the prejudice in the 
eyes of the jury resulting from his election either 
to make a statement not upon oath or to say 
nothing. No doubt the prosecution are preclud¬ 
ed from commenting on such election, but every 
juryman knows the law in this respect and the 
prejudice is inevitable. In India, under the Code 
of Criminal Procedure, the accused by s. 342 (l) 
thereof, is given the chance of giving his ex¬ 
planation without subjecting himself to cross- 
examination. Indeed, Meredith J. in the course 
of his judgment in Death Ref. no. 44 of 1945, 9 
to which I was a party, stated his opinion that, 
in the conditions prevalent in India, S. 342, 
Criminal P. C., unduly favoured the accused 
and that, for this reason, the English procedure 
was preferable. In this connection, I very 
respectfully dissent from the proposition contain- 
ed in the following passage of Brough J.’s judg¬ 
ment : 

“The position of the Court under S. 342 is very in¬ 
vidious; if it fails to ask proper questions, no inference 
may be drawn against a prisoner from his failure to 
give a satisfactory explanation, which may result in tko 
quashing of a conviction; if, on the other hand, tho 
Court presses the witnesses too hard it is oharged with 
cross-examining the accused which is equally not per¬ 
mitted.” 

At the close of the case for the prosecution if a 
prima facie case has been established, there are, 
save in an exceptionally complicated case, a 
small number of vital points in the evidence 
against the accused, and it is those vital points 
which the accused must bo givon a chance to 
explain. No question of cross-examination arises 
if the questions are put in the correct form. The 
accused s attention is to be drawn not to the 
evidence in detail, but to its general purport so 
far as the vital point in question is concerned, 
and he should then be asked “Do you wish to 
explain why the Court should not believe this 
evidence and then, if an inference is to bo 
drawn therefrom, Do you wish to explain why 
the Court should not infer from that evidence 
that so and so . If the explanation given omits 
to deal with some specific point in the evidence, 
the accused should be asked “Do you wish to 
give any further explanation of the evidence that 
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.In my judgment in Death Ref. no. 44 

of 1945 9 above cited, in which case, Meredith J. 
expressly concurred on the point, I laid down 
the tests by which a Court may properly judge 
whether any particular point should so be put 
to the accused in the course of his examination 
under S. 342, Criminal P. C. 

[ 21 ] If an accused person says he will file a 
written statement, the Court should explain that 
a written statement cannot take the place of his 
examination under S. 342, Criminal P. C., and 
should only desist from his examination if it is 
abundantly apparent that the accused will refuse 
to give any explanation of any point and if it 
has been made abundantly apparent to the 
accused that the Court will draw such inferences 
as may be just from his refusal to answer any 
question. 

[22] In this case it is not possible, in my 
opinion, to exclude the possibility that theappel- 
lant Jamuna Singh has been prejudiced by 
reason of the failure to give him a specific 
opportunity of explaining the two matters above 
referred to. He may or may not be able to give 
a satisfactory explanation. The possibility of 
prejudice is, therefore, obvious. 

[23] The learned Additional Sessions Judge 
has not stated whether he would have been pre¬ 
pared to rely solely upon the test identification 
of the appellant Jamuna Singh as sufficient 
corroboration of the approver’s evidence against 
him. I do not think that at this stage I ought to 
express any final opinion thereon. I have in- 
dicated the matters which prima facie appear 
to detract from its weight. Unless, at the re-trial, 
the learned Additional Sessions Judge forms 
the opinion that it would not be safe to rely 
upon this test identification either as the 
sole corroboration of the approver's evidence or 
in conjunction with any inference that the Court 
may draw from the circumstances in which 
S. I. Udit Narain Jha’s revolver was found, he 
should in the examination under S. 342, Criminal 
P. C., in addition to the other two vital points in 
evidence against this appellant, namely, the 
evidence of the approver and the finding of the 
revolver, also give Jamuna Singh an oppor¬ 
tunity of oxplainiDg personally why the Court 
should not rely upon his identification at the 
test identification parade on 7-11-1944. The case 
against this appellant will, in view of tho failure 
sufficiently to question him under s. 342, have to 
go back for re-trial as from that stage of the 
proceedings. 

[24] The case against Sardanand Jha is the 
ovidence of the approver and his identification 
by Abdul Wahid (p. w. 9) and by Tunia Dusadh 
(p. w. 13). (His Lordship considered the evidence 
in this respect and then continued): In these cir- 
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cumstances it seems to me that the test identifi¬ 
cations by (p. W. 9) Abdul Wahid and, parti¬ 
cularly, that by (P. W. 13) Tunia Dusadh, afford 
ample corroboration of the approver’s evidence, 
and I am of opinion that the case against the 
appellant Sardanand Jha 'was proved beyond 
any reasonable doubt. 

[25] The case against Lala Singh was the 
evidence of the approver and, bis identification 
by Tunia Dusadha (P. W. 13) and Chaudhri 
Deohar (p.W. 17). (After considering the evilence 
his Lordship continued.) But having regard to 
the approver’s evidence and the evidence of 
Tunia Dusadh, both of which derive some sup¬ 
port from the identification by Chaudhri 
Deohar, even though the appropriate ques¬ 
tion under S. 342, Criminal P. C. f has not 
been put, I am of the opinion that the case 
against this appellant was established beyond 
any reasonable doubt. 

[26] In regard to sentence, as I have above 
indicated, I think that the appellants should be 
given the benefit of the doubt as to the alleged 
common object to kill the police, but as I have 
also above indicated, I am of opinion that all 
the members of the attacking party must be 
deemed to have known that death was a likely 
result of their common intention and that all of 
them were, therefore, guilty of murder under 
S. 302/149, Penal Code. The approver said that 
Lala Singh was not armed with a gun but that 
Sardanand Jha had a gun and that he had fired 
twice at the constables and chaukidars who 
were running away to the north. Baldeva 
Chaudhri, in his confession, which I think I am 
entitled to look at in regard to sentence in so 
far as it discloses anything in favour of the 
appellants, said that it was Deo Narain and 
Jamuna Singh who went off about 50 yards to 
the west where two shots were fired, and it seems 
probable that these two shots were responsible 
for the death of Kamala Dusadh, It appears, 
therefore, that neither Sardanand Jha nor Lala 
Singh were directly responsible for the death of 
either S. I. Udit Narain Jha or Chaukidar 
Kamala Dusadh. The persons who, according to 
the case of the prosecution, were directly responsi- 
ble for these two murders, have been acquitted 
through lack of evidence. If they had been con¬ 
victed and sentenced to death together with 
these appellants, I think that this Court would 
probably have distinguished between their acts 
and those of these two appellants and that in 
all probability the sentence of death upon these 
two appellants would have been commuted. 
There is the further element militating against 
the carrying out of the sentence of death upon 
these two appellants, that they have been im- 
plicated by the evidence of a person who had a 


greater motive, and since he was armed, had an 
equal opportunity for both these murders, ana 
who, there were substantial grounds for believing, 
has successfully concealed the complicity of his 
brother Ramlochan Singh, the leader of the 
party. I am acutely conscious of the necessity 
of protecting the police in the performance of 
dangtrous public duties and I have considered 
with anxiety whether this necessity does not 
outweigh the factors above mentioned militating 
against the carrying out of the death sentence; 
but, after most careful thought, I find myself 
left with a repugnance to the confirmation of the 
death sentence upon these two appellants—a re¬ 
pugnance, which I feel is based on fairplay and 
which would, therefore, be shared by public 
opinion. To exact the death penalty against the 
force of a right thinking public opinion cannot 
but reflect upon the administration of criminal 
justice. I do not think that the fact of the 
acquittal of those directly responsible for these 
two murders should, in the particular circum¬ 
stances of this case, operate to prevent the com- 
mutation of the death sentence which would, I 
think, have been granted if those directly respon¬ 
sible for the murders had been convicted and 
sentenced to death. 

[27] I would, therefore, discharge this refe¬ 
rence, set aside the convictions of the appellants 
Jamuna Singh and Baldeva Chaudhri and dir¬ 
ected that they be retried from the stage of the 
commencement of their respective examinations 
under S. 342, Criminal P. C. After such exami¬ 
nation, the re-trial will follow the usual course 
of a trial from that stage and as if the previous 
trial had never been concluded. I would confirm 
the convictions of the appellants Sardanand Jha 
and Lala Singh and commute the sentence of 
death upon them to a sentence of transportation 
for life. 

[28] Ray J. — I entirely agree with the order 
proposed by my learned brother. I have had the 
advantage of reading his judgment and I wish 
to add a few words. The four accused who are 
appellants in the aforesaid appeals are Sarda¬ 
nand Jha, Lai Singh, Baldeo Chaudhary and 
Jamuna Singh. The cases of Sardanand Jha and 
Lai Singh, as dealt with in the judgment of my 
learned brother, present no difficulty in law. The 
evidence of the approver, corroborated in such 
material particulars of the prosecution case as 
concerned and affected their case, affords suffi¬ 
cient proof of their guilt, and in view of the 
circumstances, set out in their proper bearing, 
amply justify commutation of their sentence 
from capital punishment to transportation for 
life, and I desire to add nothing to this part of 
my learned brother’s judgment. (After reviewing 
evidence his Lordship proceeded): 
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[29] There baa been a long controversy at the confession is irrelevant in a criminal proceeding. 1 

Bar with regard to the admissibility of Baldeo’s Section 25 rules out confessions made to a police 1 

confession as such, and the point is worth while officer irrespective of either the presence or \ 

considering at some length. Before doing so, let absence of any of the circumstances referred in I 

mo keep in view the respective contentions of s 24. Section 26 disqualifies any confession made | 

the learned counsels appearing for the defence by an accused while he is in police custody J 

and the Crown respectively. The former con- unless in the immediate presence of a Magistrate. ’ 

tends that the provisions of s. 164, Criminal It will appear that S 24 deals with confession at 

P. C., have not been strictly nor substantially large, while the following two sections have refer, 

complied with by the learned Magistrate record- ence to confessions made either to a police officer 

ing the confession of Baldeo, and, therefore, it or to anybody other than a Magistrate while the 

is inadmissible in evidence, or, in other words, it maker is in the custody of a police-officer. The 

should not bo taken into consideration at all, obvious policy behind the enactment of the later 
while the learned counsel for the Crown urges two sections is to make it a rule of law that any 
with equal force and sincerity that the provisions confession made to a police-officer or to anybody 

of the section have been substantially complied other than a Magistrate while in the custody of 

with at least to show that the accused’s confes- a police-officer shall suffer from irrebuttable 

sion was made voluntarily and not under threat presumption of being considered to possess the 

or inducement, and urges that in this view of character of a confession made under circum- 

the matter even though the warning that the stances enumerated in S. 24, and would, there- 
accused was not bound to make a statement eto. fore, be irrelevant. The only exception that the 
was not expressly, and in terras, addressed to the Legislature provides in favour of confessions 
accused, such a warning is implicit in and in- made to police-officers is contained in 8.27 where 
forable from the questions asked and oxplana- its truth is ensured by discovery made in con- 
tions addressed by the Magistrate, and that, in sequence of the confessional information, the 
the alternative, in view of the provisions of S. 29, admissibility being limited to the extent of the 
Evidence Act, the absence of such a warning fact discovered. The provisions of 8. 28 are in a 

will not vitiato the confession so as to make it sense exegetical of the preceding sections as the 

inelovant for the purpose of the trial, question section by providing in the form of a substantive 
of weight to be attached to the confession boing onaotment that "If such a confession as is 
quite apart. referred to in S. 24 is made after the impression 

[30] In my judgment, the contention of the caused by any sqoh (as is referred to in S. 24) 
learned counsel for the defence must prevail and inducement, threat or promise has in the opinion 
for tho following reasons. Confessions which of the Court, (before whom it is sought into 
form a species of the genus of admissions are evidence) been fully removed, it is relevant” 
dealt with, in the matter of their relevancy, in explains the necessity of S8 25 to 27. The Court, 

8s. 24 to 30. These sections fall within the part therefore, is the ultimate arbiter of the existence 


of the Indian Evidence Act dealing with admis¬ 
sions. Thoy, therefore, suffer from lack of rele¬ 
vancy like other admissions as evidence in favour 
of the porson who makes them. Like admissions 
they are, however, admissible against the person 
who makes them. As in the case of admissions 
in civil suits, so in tho caso of confessions in 
criminal proceedings, there have boen certain 
defined circumstances in tho sections above refer- 
red to, which would mako confessions inadmissi¬ 
ble even as against tho person making them. 
One of such sections is S. 24 which provides that 
if the making of tho confession appears to the 
Court to havo beon caused by any inducement, 
threat or promise having reference to the charge 
against tho accused person, proceeding from a 
person in authority and sufficient in the opinion 
of the Court to give the accused porson grounds 
which would appear to him reasonable for sup- 
posing that by making it he would gaiu any 
advantage or avoid any evil of a temporal nature 
m reference to the proceedings against him, the 


or otherwise of the vitiating circumstances such 
as (l) whether the confession is extracted under 
inducement, threat or promise by or from a 
person in authority; (q) whether it was made to 
the police; (s) whether it was made by the man 
who was in police custody, the latter two being 
circumstances in which inducement, threat or 
promise are implicit by rule of law and (4) 
whether the confessional statement led to dis¬ 
covery of any fact relevant to the maker’s guilt 
or it was mado after the impression caused by 
inducement, promise or threat is fully removed. 
The procedure prescribed in the Criminal Pro¬ 
cedure Code for recording a confession with a 
view to render the same admissible in evidence, 
against the acoused in relation to the charge 
has, for its end. to secure freedom from the 
vitiating circumstances and ensure application 
of s. 28, Evidence Act. The compliance with 
the procedure, therefore, has reference to its 
admissibility even though nothing express is 
found in s. 164, Criminal P. C., as referring 
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thereto. Section 29 in the context of the fascicle 
of sections dealing with admissibility of confessions 
as such must be interpreted in a way which is 
neither repugnant to nor inconsistent with the 
provisions of its preceding sections. In my judg¬ 
ment, the key to its interpretation is furnished 
by its opening words, namely, “If such a con¬ 
fession is otherwise relevant.” One has, therefore, 
to find out what do these words connote. To 
confine one’s attention to the words “such a 
confession,” they may mean confession made by 
an accused person either under circumstances 
referred to in S. 24 or S. 25 or S. 26 or S. 27. 
The acceptance or rejection of either of the 
meanings aforesaid will necessarily conduce 
to different interpretation being attributed to the 
section as a whole, and this difference may be put 
aside for the time being. In this connection it 
may be noted that S. 28 also opens with similar 
words, namely, “If such a confession” but the 
latter are succeeded by the words “as is referred 
to in S. 24” which words are absent in S. 29. 
This may lead one to think that the confession 
referred to in both the sections is the same, and 
it is for the sake of brevity, that the words “as is 
referred to in S. 24” are omitted from S. 29. If 
this be so, that also will have an important 
bearing on the meaning to be assigned to S. 29. 
For the time being I shall not halt over the differ¬ 
ent readings indicated above, and shall assume 
that the words in their widest sense would mean 
‘confessions made by an accused person’. 

[31] I then turn to the phrase “otherwise 
relevant”. This to my mind, may always convey 
as one of its meanings, “relevent otherwise than 
as a confession”. One has to bear in mind if 
that phrase can be replaced, without involving 
a change in the meaning, by the phrase “not 
otherwise irrelevant”. The Legislature in using 
the word “relevant” in affirmative form instead 
of in the negative, that is “not irrelevant” in 
this setting (as it is in S. 29) must be taken to 
have in its mind circumstances leading to rele¬ 
vancy rather than irrelevancy,. Such circum¬ 
stances must be contained in the previous Ss. 24 
to 28. Section 29, therefore, without being read 
referentially in the form in which it haB been 
enacted may be enlarged as follows: If a confes¬ 
sion made by an accused person is relevant 
otherwise than as suggested in the preceding 
sections (meaning thereby not irrelevant on 
account of circumstances other than the removal 
or accrual of, as the case may be, of circum- 
stances that would have made it inadmissible 
according to the preceding sections) it does not 

become irrelevant merely because.This 

would mean, for example that if a confession is 
relevant not because the impression caused by 
any inducement, threat or promise has been fully 
1947 P/41 & 42 


removed, as contemplated in S. 28 or that it i3 
made in the immediate presence of a Magistrate 
as in S. 26 or because it leads to discovery of a fact 
as in S. 27 but otherwise, it does not become 
irrelevant merely because it was made under a 
promise of secrecy, or in consequence of a 
deception, or when he was drunk, or because 
it was made in answer to incriminating ques¬ 
tions, or because he was not warned etc. In 
this view of the matter, S. 29 shall be taken to 
cover the field of confessions other than those 
dealt with in its preceding sections, or in other 
words, extra-judicial confessions. In my judg¬ 
ment, any other view, as to the meaning of the 
section, would lead to repugnancy between it and 
the preceding sections and may, in certain con¬ 
ditions of things, lead to absurdity. I shall now 
proceed to illustrate the position just indicated. 
Suppose an accused makes a confession under 
a promise of secrecy proceeding from the record¬ 
ing Magistrate that his confession will be kept 
a secret while every effort has been made by 
him to remove the impression caused by threat, 
promise or inducement and he has not told the 
accused that he was not bound to make a con¬ 
fession and that his confession if made shall be 
used in evidence against him. On the other 
hand, this amounts to saying, at least, that it 
will not be used as evidence against him in 
Court. Section 29, Evidence Act, would not make 
it irrelevant. But is it not shocking to common 
sense that it should be so ? Does it not offend 
against the principles of law underlying s. 24 of 
the Act ? Similarly, when an accused is given to 
understand that the law is that any confession 
made by him would be used against his co¬ 
accused but not against him, and that the ac¬ 
cused who confesses is more often than not given 
some concession in the matter of punishment; 
the person who gives him to understand this is 
a person in authority and he refrains from pro¬ 
mising or inducing him; a confession made 
under such circumstances is certainly a confes¬ 
sion made in consequence of a deception within 
the meaning of S. 29 practised on the accused 
person for the purpose of obtaining it, and 
this deception from a person in authority is 
hardly distinguishable from an inducement 
within the meaning of s. 24, Evidence Act, 
which does not mention "deception” as one of 
invalidating circumstances. The result, there¬ 
fore, will be that a confession, the making of 
which is caused by a promise of secrecy or 
deception of the above description from anybody 
including a person in authority within the mean¬ 
ing of s. 29, Evidence Act, is not irrelevant 
because of such promise or deception but the 
promise or deception, viewed as a promise or 
inducement within the meaning of s. 24, makes 
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the confession irrelevant. This absurdity or re- 
pugnancy can be avoided only if S. 29 is cons- 
trued not so as to cover the field already 
occupied by S3. 24 to 28 of the Act. Section 29, 
therefore, must refer to such confessions only as 
are not governed by or contemplated in the 
preceding sections, that is to say, confessions 
made not to Magistrates or police-officers or 
to persons in authority having some relation to 
the charge against him. According to me the 
inconsistency, in application of s. 29 to the occa¬ 
sion just deferred to, lies in the fact that at least 
some of the circumstances, if not all, enumerated 
in S. 29 are, in certain state of things identical 
with circumstances contemplated in s. 24, and 
that the existence of identical factors operate 
contrarily upon the same field of operation—a 
result never compatible nor consistent. Similarly 
where address of a word of caution, referred to 
in the last part of S. 24, is needed to make the 
confession voluntary, or to remove the impres¬ 
sions referred to in S, 28, S. 29 granting its full 
operation, in relation to confessions at large, will 
land in repugnancy. 

[32] The rules of evidence contained in Ss. 24 
to 29 are based on certain rules of procedure 
adopted in English jurisprudence for excluding 
involuntary confessions. The said system of 
jurisprudence divides them into two different 
classes as is explained by Mr. Chamberlain. He, 
in his Law of Evidence, says : 

“Tho rulo of procedure which rejects so called in¬ 
voluntary confessions induced by threats and promises 
by those in authority is based entirely upon an assumed 
ground of publio policy. In reality like other rules of 
procedure it is practically an instance of substantive 
law controlling the normal exercise of tho function of 
tho judicial administration. As at present conducted it 
proceeds upon no sense of fairness to tho prisoner and 
even as has been suggested frequently operates against 
him by substituting private irresponsible investigation 
for responsible oflicinl enquiry. The rulo assumes that 
those in authority over legal criminal proceedings ought, 
in the publio interest, to refrain from placing pressure 
upon the free will of their prisoners. What injury he 
may suiter at tho hands of private persons is nono of its 
concern. So long as tho accused is not influenced by a 
person in authority in cerlain specified ways, he may 
bo deceived, flattered, whittled, tricked betrajed, into a 
perfectly admissible confession. If tho procurer of tho 
confession bo not actually a person in authority ho may 
offer any benefit or threaten any injury ho sees fit in 
connection with tho proceedings.” 

Tho English system of criminal law very jeal¬ 
ously guards against any sort of pressure either 
direct or indirect boing put upon the accused by 
one in authority. Earle C. J. in (1852) G cox. C. 
C. 388 10 rejected an answer (confessional) given 
by the prisoner to a question put to him by a 
Magistrate. It was so done in l Bong. L. R. (cr.) 

15. 11 In (1903-00) 20 COX. 0. o. 711 13 it was held : 

“If there is reason to think that tho confession wa 9 
induced by tho pressure of questions by one in autho- 


xity, it should bo rejected. 


In (1894-98) 18 Cox. C. C. 54 13 Hawkins J. said that 
it was impossible to discover the facts of a crime 
without asking question as he held that the ques¬ 
tions there were properly put after due warning. 

He admitted evidence of defendant’s answers 
saying that every case must be decided according 
to the whole of the circumstances. 

[33] The aforesaid cases would indicate that 
the tendency of the English law was always to 
safeguard the position of the accused against 
being made to make a confession by any official 
act of a person in authority. Even mere ques¬ 
tioning for the purpose of getting at the truth by 
such a person was viewed with disfavour though 
the rule was not without a break here and & 
break there by some Judges in some cases. Under 
the circumstances, it would be rather extravagant 
to conceive that the framer of the Indian Evi. 
dence Act should on the one hand jealously 
guard against official pressure upon or interference 
with the accused by person in authority for the 
purpose of extracting a confession and will, on 
the other hand, open floodgate to such interfer- 
ence by them in the various shapes of promise 
of secreoy, deception, drunkenness, questioning 
without warning, etc. The co-existence of provi¬ 
sions of s. 29, with those of its preceding sections 
can only be explained by the hypothesis that the 
rule of law promulgated in S. 29 had reference 
to confessions made under oircumstanoes very 
different from those contemplated in the preced¬ 
ing sections. It will not be far from correct to 
say that the confessions made by an accused to 
a Magistrate during investigation is not one, the 
relevancy of which i9 governed by S. 29 of the 
Act. However loose might have been the praotice 
that existed with regard to administration of 
caution before questioning an aeoused by a person 
in authority for obtaining information with re- 
gard to his guilt, it was set at rest by the passing 
of the Indictable Offences Aot 1848, s. 18. Wigmore 
in his Law of Evidence, Art. 842, observes: 

“It will be noted that in tho cases confirming the 
orthodox doctrine of which R. V. Alice and R. V. Chil- 
ham aro most frequently cited, some of the confessions 
received wero under a caution and some were made with¬ 
out questions preceding, but neither of these circum¬ 
stances seems to have been treated as essential to their 
reception before the passing of tho Statute. In 1849 
tho Indictable Offences Act,S. 18, was passed which revis¬ 
ed tho method of conducting such examination. That 
Statute required two cautions to be given. Of the two 
cautions required to be given under the Statute, the first 
one was intended to warn the accused that he was not 
bound to say anything in answer to the charge, and that 
if bo said anything, it would be used as evidence against 
him, and the second one was intended to dispel from 
accused’s mind any hope of favour or any fear of 
prejudice in relation to.the charge. Of the two, much 
greater importance used to be attached to the caution 
first referred to in S. 164, Criminal P. 0. Archbold’s 
Criminal Pleadings, Evidence and Practice at p. 396— 
Under Indiotable Offences Aot, it was held that tho 


\ 
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second caution was not strictly necessary unless 1 it ap¬ 
peared that some inducement or threat had previously 
been held out to the accused but that it was always 
prudent to give it. The form (N) of the prisoner’s state¬ 
ment before a Magistrate contained the first caution, 
but not the second.” 

The Statute, Indictable Offences Act, S. 18, was 
replaced by Criminal Justice Act, 1925, S. 12. Of 
the several sub-sections of this section, sub ss. (2) 
and (8) can be prayed in aid to throw some light 
on the subject under discussion. Sub-section. (2) 
requires the examining Justices to address to the 
accused the following words or words of the like 
effect: 

“Do you wish to say anything in answer to the 
charge? You are not obliged to sayianything unless you 
desire to do so, but whatever you say will be taken 
down in writing and may be given in evidence upon 
your trial.” 

Sub-section. (3) provides : 

‘‘Before the accused makes any statement in answer 
to the charge, the examining Justices shall state to 
him and give him clearly to understand that he 
has nothing to hope from any promise of favour and 
nothing to fear from any threat which may have been 
held out to him to induce him to make any admission 
or confession of his guilt, but that whatsoever he then 
says may be given in evidence on his trial notwithstand¬ 
ing the promise or threat.” 

and sub-s. (6) provided : 

“Nothing contained in this section shall prevent the 
prosecutor in any case from giving in evidence at the 
trial any admission or confession or other statement of 
the accused made at any time which is bylaw admis¬ 
sible as evidence against the accused.” 

A careful perusal of these sub-sections would 
sufficiently indicate that statements made by an 
accused by way of confession to the examining 
Justices or to a Magistrate were required to be 
preceded by the two different cautions while, 
according to sub-s. (6) any admission or confession 
or other statement of the accused made at any 
other time without any warning could be admit¬ 
ted. This also re-inforces the theory that state¬ 
ments of the accused to the persons in authority 
in relation to the chargewero treated in a differ¬ 
ent manner from admissions or confessions 
made to any other person or at any other time. 
With this background of the English law on the 
subject, it is not at all difficult to appreciate 
the respective fields of operation of S. 29, on the 
one hand, and Ss. 24 to 28, on the other. Sub-section 
(6) of S. 12, Criminal Justice Act, bears an analogy 
to S. 29, in its contrast with the preceding sec¬ 
tions, particularly s. 24. 

[34] The point can be viewed from another 
angle of vision. Under the English Common 
Law examination of a prisoner taken upon oath 
before Justices respecting a criminal charge was 
not admissible at some stage of development of 
the law of evidence in criminal cases. It was 
thought desirable to give the accused an Aption 
to give evidence on his own behalf It was pro- 
vided in S. 12, sub-s. (2), Criminal Justice Act, 1925 , 


that after the charge was read over and explained 
to the accused, he should be informed about his 
right to call witnesses and “if he so desires to 
give evidence on his own behalf.” After so doing, 
the examining Justices shall then address to him 
the words of caution that he was not obliged to 
say anything unless he desired to do so, and that 
whatever is said would be taken down in writing 
and might be given in evidence upon his trial. 
The Indian criminal law is rather stricter in this 
respect as here the accused has not even the op¬ 
tion of examining himself as a witness on his 
own behalf thereby subjecting himself to cross- 
examination by his opponent in the trial. But he 
is afforded an opportunity to say anything he 
likes in answer to the charge as is done in his 
examination under S. 342, Criminal P. C. But 
there also he cannot be compelled to say if he * 
did not so desire. In other words, he has a right 
of election. He may elect to make a statement 
in answer to the charge or he may not. It i3 
fundamentally wrong to say that there can be elec¬ 
tion until there is knowledge of the right to elect. 
This doctrine finds support in such cases as 
(1904) 2 K. B. 628, 14 (1926) 2 K. B. 380. 15 The 
origin of addressing the accused words of warn, 
ing thereby intimating to him the knowledge of 
his right of election is referable to the aforesaid 
doctrine which is as old as law. This may not 
apply and probably does not apply when a person 
other than a person in authority questions 
him in relation to the charge against the accused 
for information about his connection with the 
subject-matter of the charge. But it would be 
highly repugnant to the very foundation of the 
system of criminal jurisprudence in which the 
accused is privileged not to speak anything in 
relation to the charge against him if he does not 
so desire, to hold that when he has to make a 
statement in relation to the charge, he should 
not be informed that he has his right of election. 
Approached from this standpoint, it appears 
quite clear to me that it cannot be the intention 
of the Legislature in enacting s. 29, Evidence 
Act, that the confession of an accused made 
before, and recorded by a Magistrate acting in 
his judicial capacity, should be taken to have 
been made by him, in voluntary exercise of his 
right of election to make a statement, without 
being told that he has such right, and that he 
could with immunity refrain from speaking any¬ 
thing if he so desired. The provision contained 
in s. 29 must, therefore, be construed to have 
reference to a state of things different from the 
one under consideration. 

[35] In my view there is still another approach 
to the question. If the Legislature intended s. 29, 
to be a general provision applicable to confes¬ 
sions at large, the purpose could have been well 
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because confessions like admissions are relevant 
against the person who has made it in the 
absence of circumstances delimiting their ad- 
miesibility and if S3. 24 to 29 stood alone, 
it should have meant that the respective circum¬ 
stances prescribed therein were the only ones 
which could detract from relevancy of confes¬ 
sions, and that they under any other circum¬ 
stance whatsoever would be admissible. In my 
judgment, S. 29 was meant to dispel doubts with 
regard to extra-judicial confessions made under 
circumstances similar to those which make 
judicial confessions inadmissible and with respect 
to confessions relevant otherwise than as confes¬ 
sions; for example, as admissions under condi- 
tions not requiring proof of guilt. 

[36] Section 164, Criminal P. C., as I have 
already observed, assigns a jurisdiction to a 
Magistrate to record statements of witnesses and 
confessions of accused, if made to him, in course 
of .an investigation or at any time before the 
commencement of the enquiry or trial. Before 
recording confessions, certain duties are cost 
upon the Magistrate in order to ensure their 
admissibility under the Indian Evidence Act. As 
already shown, the admissibility is conditional 
upon removal of impressions upon the accused 
caused by any such inducement, threat;or pro- 
mise as is referred to in s. 24, Evidence Act, and 
other police influences. Seotions 25 and 26 justify 
their existence in the Evidence Aot on the ground 
that so long as an accused is in the custody or 
under the control of the police, his confessional 
statement is to be conclusively presumed to have 
proceeded from such inducement, threat or pro¬ 
mise. The Magistrate’s duties as enumerated in 
s. 164, sub-s. (3) are co-related to the circum¬ 
stances dealt with in Ss. 24 to 28. The Magistrate 
has, therefore, first of all, to bring it home to the 
accused that he is completely out of control of 
the police and then to proceed to make enquiries, 
put questions and explain matters to him so as 
to make it dear that the confession is a spon¬ 
taneous act of the accused made at a time when 
he has freed himself from any impressions 
created upon him that ho was bound to mako a 
confession or that if he made confession he 
would derive any bonefit therefrom or avoid any 
evil thereby in respect of the charge which he 
has to answer. Our law reports abound in cases 
where confessions recorded by Magistrates at a 
time when, and at a place from where the accus¬ 
ed could see a policeman or officer in whoso 
custody he was brought or through whose custody 
he might be remanded to jail after the record- 
ing was over, are inadmissible; and if I may say 
so with respect, these decisions are perfectly ridit. 

[37] There is a school of thought that °ad- 


dressing a warning to the effect that the accused \ 
is not bound to make a confession, and that, if \ 

he does so, it may be used as evidence against 1 

him is a mere surplusage. Whether it is so will | 

depend upon whether or not such a warning, if I 

given, would produce an effect upon or bring . 

about a change in hiB decision to make a con. \ 

fession or not. It is some times thought that | 

such a warning is not necessary to remove such 
impressions as are referred to in S. 28, Evidence 
Act. Let us take an example to appreciate the 
distinction. Suppose an accused while in custody 
has been told by a police officer that under the 
law he is bound to make a statement and a true 
statement, or otherwise is under the impression 
that when he is produced before a Magistrate, 
he must make a true statement. If an accused 
while in this state of mind, or under • the 
influence of an impression of the like nature 
makes a confession, it cannot be said that it is 
voluntary. As I have indicated above, under the 
British system of jurisprudence which has been 
adopted in India, it is a long established rule 
that the accused is priviledged from making any 
statement, however true, in relation to a charge 
against him. He has a right of election in this 
matter. This warning, therefore, in my view, 
has reference to voluntary character of the con- 
fession. I have shown above that in the English 
criminal law the warning corresponding to the j 
one contained in the first part of sub-s. (3) ^ 

of S. 164, Criminal P. C. was considered 
more imperative in nature than the other 
questions referred to in second part of the 
sub section. It cannot, therefore, be urged with 
any amount of reasonableness that this warning 
is a mere superfluity and its non-address leaves 
the confessions unaffected as if it was not in- 
corporated in the statute book. Its imperative 
character can be easily ascertained from the 
fact that it is not only incorporated as part of 
sub-s. (3) but the Magistrate is made to sign 
a memorandum at the foot of the record of the 
accused’s confession to the effect that he has 
addressed this warning to the accused. The 
Magistrate is rather free in putting such ques- 
tions and making such enquiries as he considers 
fit to ascertain the voluntary character of the 
confession. With regard to that part of his duty, 
he has simply to say in the memorandum that 
“I believe that this oonfession was voluntarily 
made”; but with regard to the first warning 
or caution he has to say expressly, in terms, that 
he has explained to the accused that he is not 
bound-to make a confession, and that if be does 
so, any confession ho may make may be used as 
evidence agaiust him. This incorporation in the 
memorandum bears an analogy to Form (N) 
prevalent in England at a time when S. 18, 
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Indictable Offences Act, was in operation and the 
judicial interpretation that the first caution (as 
it is there called) was much more important 
than the other one flowed from it. 

[38l It has further to be borne in mind that 
the portion of sub-s. (3) of S. 164 which provides 
for the warning in question is the result of an 
amendment at a time when s. 29 had already 
been enacted, and stood in the statute book for 
near about half a century. If the amendment 
was thought to be a merely directory one, the 
Legislature should not have used the word 
“shall” and thereby introduced a difficulty in 
its application. Sub.section (1) of S. 164 contains 
the word ‘may’; sub-s. (2) expresses manda- 
tory character by using the word ‘shall’ as to 
the manner of recording of statements and 
confessions as the case may be ; then follows 
sub-s. (3) which again uses the word shall’. 
‘Shall’ in this context cannot be reduced to 
‘may’. An emphasis is sought to be laid by its 
incorporation in the memorandum already 
observed. I had to establish before that S. 164 is 
meant to give the status of relevancy to a con¬ 
fession by freeing it from circumstances which, 
if it existed, would make it inadmissible. If we 
omit S. 164 from the statute book, we are left 
with no machinery for securing the admis¬ 
sibility of the judicial confessions except at the 
enquiry or trial, as the case may be, where the 
accused is given an opportunity to explain the 
charge against him under S. 342. If he makes a 
statement to a Magistrate while in police custody 
under S. 26, Evidence Act, it may be ruled out 
as inadmissible as having been made at a time 
when he might still -be labouring under the 
impressions referred to in S. 28, Evidence Act. 
The procedural law, therefore, has provided a 
machinery for recording of confessions by 
Magistrates and has made it obligatory upon the 
Magistrates to caution the accused intimating 
to him his option in the matter and also inti¬ 
mating to him the consequences that he might 
suffer if he exercised his option one way or 
other, and lastly, to assure him that any hope 
of favour or fear of prejudice on his part were 
futile, and that he would be free since then from 
the domination of such persons who might, in 
all probability, have created such hopes or fears. 
The section, therefore, is very intimately con¬ 
nected with the question of relevancy and every 
duty cast on the Magistrate in sub-s. (3) of 
S. 164 is imperative. 

[39] In case it is held that the field of 
operation of S. 29 is identical with the field 
of operation of S. 164, Criminal P. C„ in the 
sense that both are applicable to confessions 
recorded by a Magistrate in course of in- 
vestigation or at any time prior to the com¬ 


mencement of the trial, the doctrine that a later 
Act when contrary in matter, quality and form 
repeals the former Act will apply. Pursuant to 
this doctrine, it will be held that so much ot 
S. 29, Evidence Act, as is inconsistent with 
S. 164 , Criminal P. C., must be taken to have 
'been abrogated by implication. Such implied 
abrogation or repeal can be avoided only when 
the prior and subsequent legislation can stand 
together. It is no reconciliation of the two ap¬ 
parently contradictory provisions by making 
one nugatory except by the method of 
implied repeal. The subsequent legislation can¬ 
not be impliedly repealed because that must be 
taken to have been done with knowledge of the 
previous legislation to the contrary effect. The 
two sections can be fully reconciled, by each of 
them being given effect to, according to their 
tenor, in the view that I have taken of what the 
correct interpretation of S. 29 would be. Any 
other mode of reconciliation by making the pro 
visions of the first part of S. 164(3) merely directory 
is in substance a repeal of that part; this is con- 
trary to all canons of construction of statutes. 
In my view, therefore, address of the warning 
contained in the first part of sub-s. (3) of S. 164, is 
compulsory and S. 29, Evidence Act, must either 
be taken so far as it conflicts with this mandatory 
provisions of the Criminal Procedure Code to 
have been impliedly repealed or must be taken, 
in its operation, never to have occupied the 
field that is occupied by sub-s. (3) of S. 164. 

[40] I am not unaware of several decisions gf 
the Indian Courts that apparently hold a view 
somewhat different from what I have done here 
in this case. They are A.I.R. 1941 ALL. 145, 10 1.L.R. 
(1938) ALL. 875 17 and 55 Mad. 711. 18 1 have examin¬ 
ed these cases myself and I find that in all those 
cases there are no discussions on the subject but 
in a summary manner the position has been 
assumed to be that S. 29 decides the question of 
relevancy in all such cases of conflict. In one of 
the cases it has been said that the Indian Evi¬ 
dence Act deals with admissibility -while the 
Criminal Procedure Code does not and that 
S. 164, Criminal P. C., is not in Chap. 41 of the 
Code which deals with special rules of evidence. 
The sections in that Chapter also do not deal 
with the question of admissibility but they simply 
provide mode of proof of certain records. I have 
given my reasons why I hold that S, 164 is inti¬ 
mately connected with the question of admis¬ 
sibility of judicial confessions by which I mean 
confession recorded by a Magistrate and I need 
not repeat the same. That compliance with the 
provisions of s. 164 affects the admissibility of 
the Magistrate’s record of confession is now 
settled beyond all controversy. A short shrift of 
the problem can be made by another very simple 
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method which is this. Section 164 provides that 
confession made by an accused to a Magistrate 
before commencement of trial shall be recorded 
in writing. Sectional, Evidence Act, provides that 
when a matter is required by law to be in writ- 
ing, the writing alone and nothing else can be 
adduced in proof of that matter. The record of 
the Magistrate is, therefore, the only evidence 
of the confession. If that record has not been 
duly made in accordance with the law that pro- 
vides the manner and conditions for its record- 
ing it is deemed to be no record at ail. Hence, 
it is not admissible. Section 533, Criminal 
P. C., does not cause any defect unless the con¬ 
fession is duly recorded. It only affords facility 
for parol evidence of due recording. 

[41] My view gets support from the trend of 
certain authorities which I shall briefly review 
in the following paragraph. In 2 C. W. N. 702 19 
a confession not recorded in accordance 
with the requirements of Ss. 1G4 and 364 of 
the Code was sought to be admitted into evidence 
against the accused as an admission under S. 21, 
Evidence Act. Maclean. C. J., observed: 


general provisions of S. 29, Evidence Act, except where 
those circumstances bring the section into operation .” 

This authority though apparently against my 
view is not really so because my conclusion 
is that under the circumstances which bring 
S. 164 into operation, s. 29 has no effect. The 
decision of the Bombay Court is to the same effect 
It is far from holding that S. 29 of the Act overrides 
S. 164 of the Code. Section 164 deals with special 
cases which, according to the well-known canon 
of construction, should be viewed as an excep. 
tion to the general provisions in s. 29, Evidence 
Act, if and where they collided. 

[43] In 56 Mad. 63 23 at p. 67 an accused exa¬ 
mined as a witness made certain statements 
which turned out to be a confession in a subse- 
quent criminal proceeding. It was held that it 
was admissible under s. 29 even though the 
procedure of s. 164 was not valid. This view does 
not at all conflict with the view I take. This is 
a case where a confession was not made as a 
confession. This case comes within my view that 
the section deals with confessions which are rele¬ 
vant otherwise than as confessions. 


' To revert for a moment to the law of England upon 
this point from which in a great measure the law of 
India derives its source any such statement, to be 
admissible against an acoused, must bo free and volun* 
try, and this principle appears to me to find expression, 
in substance, in Ss. 21, 24, 25 and 26, Evidence Act, 
coupled with S. 164, Criminal P. C., though Ss. 25 and 
26, Evidence Act, are apparently peouliar to this 
country, and the safeguards in India, in favour of the 
accused, are, in somo sense, more pronounced than in 
England. In my opinion the Code, only allows confes¬ 
sions to be recorded against the acoused, if the primary 
requirement—as tho primary requirement under English 
law — be complied with, viz., that it was voluntary. 
That is clear from S. 164, Criminal P.C. ... As regards 
the argument, based on S. 21, Evidonco Aot, that 
section must, in my opinion, bo read with Ss. 24, 25 

and 26 of the same Aot, and Ss. 164 and 364, Criminal 
A • C# 

BanerjeeJ. at p. 714 of the report observed: 
that the statements in question are inadmis. 
Bible in evidence, s 21, Evidence Act, being 
controlled by ss. 164 and 364, Criminal P. C.” I 
should pauso here and observe that thero is no 
reason why s. 29 should not be controlled by 
Ss. 164 and 364 of tho Codo. The learned Judges 
can be taken to have inforentially held that S. 29 
had nothing to do with confession before a 
Magistrate. It is remarkable that this deoision 
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[42] In 50 Bom. ill 21 at. p. 116 while dea 
with a conflict between s. 164 of the Code 
S. 29, Evidence Act, the Court observed : 

" B . ut that i 3 a special enactment applying on 1 
certain statements made in the particular iircumst 

contemplated by this S. 164. It cannot o“ 


[44] The case in 55 Mad. 711 18 is directly in 
point but contains no discussion whatsoever. 
31 ALL. 592' 3 is not in point as it deals with 
S. 27, Evidence Aot, whioh never comes in conflict 
with any provisions of Criminal Procedure Code. 
With regard to the imperative character of 
the injunctions contained in S. 164, sub-s. (3), 
Criminal P. C., I need only quote a passage or 
two from a decision of this Court reported in 
12 rat. SOI. 3 


"On tho explicit terms of seotion 164, Criminal P. C., 
the confession (Ex. A) is inadmissible in evidence. 
In 6 Lab. 183- 1 it was held that tbs provisions of 
S. 164 (3), Criminal P.C., as amended, render it incum¬ 
bent upon the Magistrate who is called upon to 
record a confession, to explain to the person who i9 to 
make it (a) that ho is not bound to make a confession 
at all; and (b) that if he does so, it may be used as 
evidenoe against him; and further (c) the Magistrate 
should record tho confession only if upon examination 
of the porson making it he has reason to believe that 
it will be made voluntarily.” / 

Iu the same case in answer to a contention 
that if tho confession is not recorded under S. 164 
it might bo proved against the accused under 
Ss. 17, 21, 24 and 26, Evidence Act. To this 
Meredith J. observed as follows: 


"The answor to this is that tho Privy Counoil in 63 
A* t 372 211 has considered this very question and has 
said No.’ In view of that decision It must be held that, 
though an extra-judicial confession to any ordinary 
person (other than a police officer) can be proved, such 
a confession cannot bo proved at all if made to a Magis¬ 
trate unless the provisions of S. 164, Criminal P. C., 
have been complied with; and it will not help, in vie* 
ot that decision, for a Magistrate to say that he did 
not purport to act ander the provisions of S. 164.” 
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[ 45 ] The effect of non-compliance with the 
above sections came for consideration in A. I. R. 
1936 p. C. 253: 63 I. A. 372. 20 Lord Roche in deli, 
vering the judgment of the Privy Council observed: 

“Upon the argument of the appeal the attention of 
the Board was rightly directed to a considerable num- 
ber of decisions in the Courts of India dealing ivitli the 
same or similar points arising upon the same statute or 
upon earlier statutes of much the same tenour. 
In the course of the judgments in these cases the vari¬ 
ous considerations on both sides have been presented 
and dealt with, so that their Lordships are not without 
information as to the views of Judges in India on the 
subject . . . The rule which applies is a different and 
not less well recognised rule, namely, that where a P 
power is given to do a certain thing in a certain way 
the thing must be done in that way or not at all. Other 
methods of performance are necessarily forbidden. This 
doctrine has often been applied to Courts—(1876) 1 Ch. 
D. 42626 at p. 431—and although the Magistrate acting 
under this group of sections is not acting as a Court, 
yet he is a judioial officer and both as a matter of cons¬ 
truction and of good sense there are strong reasons for 
applying the rule in questipn to S. 164 . . . Upon 
the construction adopted by the Crown, the only effect 
of S. 164 is to allow evidence to be put in a form in 
which it can prove itself under Ss. 74 and 80, Evi¬ 
dence Act. Their Lordships are satisfied that the 
scope and extent of the section is far other than this , 
and that it is a section conf erring powers on Magis¬ 
trates and delimiting them. It is also to be observed 
that, if the construction contended for by the Crown 
foe correct, all the precautions and safeguards laid 
down by Ss, 164 and 364 would be of such trifling 
value as to be almost idle. Any Magistrate of any rank 
could depose to a confession made by an accused so long 
as it was not induced by a threat or promise, without 
■affirmatively satisfying himself that it was made 
voluntarily and without showing or reading to the 
accused any version of what he was supposed to have 
said or asking for the confession to be vouched by any 
signature. The range of magisterial confessions would 
foe so enlarged by this process that the provisions of 
S. 164 would almost inevitably be widely disregarded 
in the same manner as they were disregarded in the 
present case. As a matter of good sense, the position of 
accused persons and the position of the magistracy are 
both to be considered. An examination of the Code 
shows how carefully and precisely defined is the proce¬ 
dure regulating what may be asked of or done in the 
matter of examination of accused persons and as to 
how the results are to be recorded and what use is to 
be made of such records. Nor is this surprising in a 
jurisdiction where it is not permissible for an accused 
person to give evidence on oath. .. . Their Lordships 
are, however, clearly of opinion that this unfortunate 
position cannot in future arise because, in their opi¬ 
nion, the effect of the statute is clearly to prescribe the 
mode in which confessions are to be dealt with by 
Magistrates when made during an investigation, and to 
render inadmissible any attempt to deal with them in 
the method proposed in the present case.” 

It has been argued at the bar that this decision 
does not take notice of S. 29, Evidence Act. 
Before giving effect to this contention, the asser¬ 
tion of their Lordships contained in the earlier 
portion of the passages quoted above to the 
effect “that their Lordships are not without 
information as to the views of Judges in 
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India on the subject” has to be given its due 
weight. Another circumstance which detracts 
from the force of this argument is that besides 
Lord Roche, the other members of the Com¬ 
mittee were Sir John Wallis, ex-Chief Justice of 
the Madras High Court, Sir Lancelot Sander¬ 
son, ex-Chief Justice of the Calcutta High Court, 
Sir Shadi Lai, ex-Chief Justice of the Lahore 
High Court and Sir George Rankin, ex-Chief 
Justice of the Calcutta High^Court. In their dis¬ 
cussions in the judgment their Lordships have 
addressed themselves to the question of admissi¬ 
bility and have overruled expressly the conten¬ 
tion of the Crown that the object behind 
enactment of S. 164 was simply to bring the 
statement of confession of an accused into a 
particular form acceptable within the four cor¬ 
ners of Ss. 74 and 80, Evidence Act. 

[46] Since the decision of the Privy Council 
above referred to, it has been considered in 
India that compliance with the provisions of 
S. 164 goes to the root of the Magistrate’s juris¬ 
diction to record a statement. Non-compliance, 
therefore, amounts to looking at the record of 
confession as one which has been done “not at 
all,” (to use the language of their Lordships of 
the Privy Council). If there i3 no record of confes¬ 
sion at all, then there is no evidence of confes¬ 
sion. That is how the matter stands, call it a rule 
of admissibility or not as you like. It would be 
flying in the face of the authority of the decision 
of the Judicial Committee to take any other 
view of non-compliance of the provisions of 
S. 164, Criminal P. C. The presumption of S. 80, 
Evidence Act, does not arise unless the state¬ 
ment is recorded in accordance with law, that 
is, in the manner prescribed in S. 164 (3) of 
the Code. 

[47] Now, turning to the manner of the 
record of Baldeo’s confession, I have no hesi¬ 
tation in holding that it shows a flagrant 
breach and contravention of sub-s. (3) of 
S. 164 of the Code. I summarise my reasons in 
a few words and do not propose to deal with 
them at length, as they have been so done in the 
judgment of my learned brother, from whose 
view, however, I regret that I have to differ in 
certain respects though we both agree that in this 
particular case the confession of Baldeo is not 
admissible in evidence inasmuch as it come3 
within the mischief of 8. 24, Evidence Act. My 
reasons are : He has not addressed the warning 
contained in first part of sub-s. (3) of S. 164. 
That the questions and explanations, such as (l) 
why do you want to make a statement; (2) your 
statement may be used in evidence against you; 
and (3) think over the matter again, may im¬ 
pliedly convey to the accused that he was not' 
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bound to make a statement, does not amount to 
compliance with the mandatory provision of 
law, because an accused having the notion that 
he is obliged to make a statement will not thereby 
be at all relieved of that notion. The time for 
reflection and the querry as to the motive to 
make a statement may set him thinking as to 
what statement he should make. As long as he 
is under the impression that he is bouud to 
make a statement, he may think it risky to make 
false statement and may thereby be compelled 
to make a confession. But the policy of the law 
is that the accused will not even be bound to 
speak the truth in support of his own accusa¬ 
tion. I do not appreciate how this principle of 
law be obeyed without making it plain to him 
that he is at liberty either to make or not to 
make a confession. Further, the Magistrate made 
a perfunctory enquiry as to the whereabouts of 
the accused since his arrest till he was brought 
before him. Had he dono so, he should have 
come to know from the answers of the 
accused that he was for a month in police 
custody and that he had been taken out 
from jail on the preceding day for the purpose 
of being produced before him for recording his 
confession but was never produced. These circum¬ 
stances were very much necessary to be known 
bo that the Magistrate could havo taken steps 
appropriate to removal of a long-standing in- 
lluence of the police on the accused. In none of 
his explanations he has given the accused to 
understand that he should not bo under any 
impression of either hope of favour or fear of 
prejudice. In his ovidence in Court he says that 
by repeated warning he meant repetition of the 
same set of questions several times. His exa¬ 
mination of Baldoo can bo contrasted with the 
examination of Kapileshwar only to convince 
that the learned Magistrate has fought shy of 
putting appropriate questions boldly and poin¬ 
tedly. It appears that ho has not even cared to 
ascertain where the offence was committed. He 
has not oven cared to state correctly in his 
record where the accused made his confession, 
whether in his Court or in any other place. 
Until his examination in Court, we do not know 
that the accused was taken to his bungalow. Ilis 
statement should have been recorded in open 
Court if not otherwise impossible. This is viola, 
tion of general circular order of this Court. One 
of his vital questions, namely, “Are you making 
statement not at the instigation and pressure by 
any one?” is in a loading form showing as if the 
Magistrate assumes that there was no such pres- 
sure. On the contrary, the law requires that ho 
should be searching in his examination to ascor. 
tain, if it is so, and should be assuring and 
encouraging in his explanation to nullify the 


effect of any such pressure or instigation. There 
is nothing of the kind. To use the Magistrate’s 
own words in cross-examination, he filled up the 
columns as a matter of routine. He, therefore, 
violated the law and thereby injured the- 
cause of justice. In this connection I will do 
no more than quote a few passages from the 
judgment of that eminent Judge, Mukherji 
J. in A. I. R. 1925 cal. 587 26 in which he says: 

"The Honorary Presidency Magistrates, I take it, 
would undoubtedly not have recorded the confessions 
unless they considered them as being voluntarily made; 
but my duty is to investigate into the circumstances in 
♦ order to ascertain whether the confessions were volun* 
tary. In order to ensure the voluntariness of a confes¬ 
sion the questioning of the accused before he makes th& 
confession forms a factor, the importance of whioh 
can seldom be overestimated. It has been enjoined 
in decisions of whioh the number is legion that the 
Magistrate must question the accused with a view of 
discovering whether the prisoner confesses voluntarily, 
and this questioning must be in pursuance of a real 
endeavour to find out the object of it, the requirement 
not being satisfied by putting a few formal questions.” 

The learned Judge in that particular case 
has examined the nature of the questions put 
by the Magistrate and his explanation addressed 
to the accused and applying the same standard 
of examination to the matter in hand, I have no 
hesitation in holding that the learned Magistrate 
has not complied with the provisions of law. I 
should, therefore, rule out the confession on the 
ground of non-compliance with the mandatory 
provisions of S. 1C4, Criminal P. C., and should 
therefore hold that it falls within the mischief of 
s. 24 , Evidence Act. Had the provisions of 
S, 164 (s), Criminal P. C., been duly and fully 
complied with, there should be, in my view, no 
room for such well-conjectured suspicion as is 
referred to in s. 24 , Evidence Act. The due com- 
pliance would bring about the condition of 
removal of impressions within the meaning of 
S. 28, Evidence Act. 

[48] Ruling out this evidence, however, does 
not dispose of Baldeo’s case. The approver has 
named him as one of the culprits and he has 
been identified by p. w, 17 as being one of the 
members who were moving that day in village 
Andama. P. W. 17 has also identified other 
accused persons in the test identification parade 
and in Court. Some he has identified to have 
been seen by him while crossing the road and 
going into tho orchard from which the culprits 
lired upon the unfortunate Sub-Inspector, Some 
he has identified as having been seen with a gun. 
The tenor of the prosecution evidence is that 
there was a party of much larger number than 7 
persons in village Andama aud preparing for 
commission of the crime, but sometime before 
tho fatal time, they had divided themselves into 
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two groups, one going into the maize field and 
the other into the garden, and that nothing 
further is known about the activities of those 
who went into the maize field. The evidence also 
shows that the party were moving from orchard 
to orchard in the afternoon of the day of occur- 
rence. Under the circumstances, in order to 
convict Baldeo, it may be necessary to find 
whether he was one out of the seven, and that 
though he was not in tbe mob of the seven in 
the orchard, he was there near the place of oc¬ 
currence and shared the common intention of 
all, and that he should, if not directly but con¬ 
structively be held guilty of the offence. His 
attention has not been directed to this and 
other circumstances as noticed in the judgment 
of my learned brother in his examination under 
S. 342 , Criminal P. C. I am satisfied that he was 
prejudiced in his defence by such omissions. 
Besides, we do not know what view the learned 
Judge in Court below should have taken about 
his guilt had he held that his confession was 
inadmissible. He should, therefore, get the benefit 
of a retrial and the order of conviction and sen¬ 
tence passed against him is, therefore, set aside, 
and his case is sent back to the learned Court below 
for retrial from the stage from which the trial 
is vitiated as indicated on account of defective 
examination under S. 342, Criminal P. C. 

[49] Coming to the case of Jamuna, I am also 
of opinion that he should be retried. The most 
incriminating circumstances against him which 
lend a corroboration of the approver’s evidence 
against him is the recovery of the pistol which 
the deceased Sub-Inspector had, as it has been 
well proved, with him at the time of his murder, 
and which, as is proved by the prosecution 
witnesses, was taken by the dacoits. I cannot 
resist pointing out the defective nature of the 
search as it appears from the evidence of P. 
\vs. 43 and 47 who have proved the search and 
find of the revolver. P. W. 43 says: 
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•'The witnesses did not sign the search and seizure 

lists at the same time-The search witnesses came 

of their own accord on bulla. I found them inside the 
house. Members of the public were not prevented from 
entering the house during search and arrest. 5-7 villagers 
came inside the house. We did not arrest them. I 
know what they were doing. They all entered by the 
south door. There is a main door to every house. . 
X do not know which is the main door of that house. 1 
saw several doors of the same type. I did not enquire 
why those villagers had entered. I was running about. 

I cannot say who gave the names of the search- 
witnesses. I asked them to witness the search and they 
consented.” 

As is apparent from the evidence which is quot¬ 
ed, that there was some circumstance of suspicion 
about the search and good care was not taken by 
the search party so as to be sure about exclusive 
possession of the incriminating substance by the 
accused. The further circmstance is that Upendra, 
not an accused in the case, was also arrested in 
the same room with a live revolver cartridge 
in his pocket. In the evidence as it is there are 
circumstances both for and against the case of 
Jamuna and in his examination under S. 342 he 
has not been given an opportunity to explain 
the same and vital as the matter is in relation 
to his defence, it must be held that he too by 
defective examination has been prejudiced. 
Under the circumstances, the order of conviction 
and sentence against him must be set aside and' 
his case must be sent back for retrial from the 
stage from which it has been found defective, 
namely, from the stage where the accused’s 
examination under S. 342 is required. Both Baldeo 
and Jamuna should be examined again under 
8. 342, Criminal P. C. All the circumstances ap¬ 
pearing against them in the evidence should be 
called to their attention and they should be 
given an opportunity to say in relation thereto 
as they may desire to say. Besides they must be 
given all other opportunities available under 
law in case of retrial. With these words, I entirely 
agree with the orders proposed by my learned 
brother. 



“The police officers gave personal search in the 
angan. I cannot say if this was once or more than once. 
In that case I cannot say if I said that police gave per¬ 
sonal search only once.” 

P. W. 47 deposes : 

"I led a police party which raided the house of Ram 
Lochan Salaita at Nahri at 1 A. M. , . , Near him in 
the same room was found a fully-loaded 5 chambered 
revolver and case.. . . The revolver- was recovered at 
about 3 A. M.” 

It is deposed to by Gaya Prasad P. w. 46, that 
Jamuna Singh was arrested at 1-15 a. m. and 
that the party began searching the house (from 
which Jamuna was arrested) at 3 A. M. It is 
admitted that the party discovered the revolver 
at 3 A. M. and did not discover it at the time of 
Jamuna’s arrest. The Sub-Inspector P. W. 47 
further says: 


R.G.D. Order accordingly. 
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SPECIAL BENCH 

Manohar Lall, Meredith and 

Mukharji JJ. 

Mst. Lalit Kuari — Petitioner v. Maha 
Prasad Narain Singh —Opposite Party. 

Letters Patent Appeal No. 25 of 1945, Decided on 
10-2-1947, from judgment of Fazl Ali C. J., and 
Reuben J., D/- 13-9-1946. 

** (a) Limitation Act (1908), S. 12 — Applies to 
Letters Patent appeal. 

(Per Full Bench )—Section 12 doe3 not make any re¬ 
ference to Civil P. C. or to any other Act. It is a general 
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provision inserted in the Act which applies to the whole 
of British India. The provisions of S. 12 are applicable 
to Letters Patent Appeals under Cl. 10, Letters Patent of 
the Patna High Court: 15 P. L. T. 301:21 A.I.R. 1934 
Pat. 353 : 151 I. C. 107, OVERRULED ; Case law 
referred. [p ara3 7 an d 23] 

Lim. Act. — (’42-Com.), S. 12, N. 5. 


(b) Limitation Act (1908), S. 29 (2) (a) — Special 
or local law. 

(Per Manohar Lall J.) —The Letters Patent of the 
Patna High Court is neither a special nor a local law: 
17 A. I. R. 1930 Rang. 228 (F. B.), Rel on. [Para 9] 

Lim. Act. (’42-Com.) S. 29, N. 6 . 

(c) Limitation Act (1908), S. 12 — ‘Prescribed’ — 
Meaning. 

The word ‘prescribed’ must be taken to apply to any 
Aot, which may be 9 ubjeot of consideration in a parti¬ 
cular case. In other words it means ‘prescribed by any 
law.’ [Paras 10 & 13] 

Cases referred 

1. (’34) 15 P. L. T. 301 : 21 A.I.R. 1934 Pat. 353:151 
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3. (’78-80) 2 All. 192 (F. B). 
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Sarju Prasad, Gohdanandan Prasad and S. C, 
Mulchcrji—tor Petitioner. 

B. N. Rai, Ouncshwar Prasad and T. D. Singh — 
for Opposite Party. 

Manohar Lall J. — The question referred to 
the Special Bench is the re-consideration of the 
view expressed in 15 Pat. L. T. 301 1 that the pro- 
visions of s. 12 , Limitation Act are not appli¬ 
cable to Letters Patent Appeal under clause 10, 
Letters Patent of this Court. 

[ 2 ] The facts are these. The judgment under 
appeal was passed by the learned Single Judge 
of this Court on 9-10-1945, in the exercise of his 
original civil jurisdiction. The appeal was pre- 
eented to the Registrar on 26-11-1945. The Stamp 
Reporter in his clear report of 12-12-1945 states 
that the appeal was barred by limitation inasmuch 
as it should have been filed within 80 days of the 
date of the judgment under r. 2 (l), chap. 7 of the 
Patna High Court Rules. The appellant on the 
other hand contended that his appeal was not 
barred by limitation as he was entitled to a 
deduction of time for obtaining a copy of the 


judgment and of the decree. It is not disputed 
that if the time in obtaining these two doou- 
ments is deducted the appeal is within time. But 
relying upon the decision of this Court in 16 
P. L. T. 301 1 the Stamp Reporter has suggested 
that the appellant is not entitled to a deduction 
of this time as no copy of the judgment or 
decree is required to be filed along with the 
memorandum of appeal under R. 2 (l), chap. 
7 of the Rules of this Court. 

[3] Although the question is not free from 

difficulty, having considered the learned argu. 
ments which have been advanced before U 9 and 
in particular the decision of their Lordships of 
the Judicial Committee in 55 I. A. 161, 2 1 am of 
opinion that the contention of the appellant is 
sound and the case in 15 P. L. T. 301 1 was 
wrongly decided. ^ 

[ 4 ] A large number of oases were cited before 
us in the course of the argument but most of 
those cases were reviewed by their Lordships of 
the Judicial Committee in 55 I. A. 161* and it 
will serve no useful purpose by reviewing those 
authorities once again. 


[5] The case most strongly relied upon by 
the respondent was the oase of Fazal Muham* 
mad v. Phul Kuar decided in the year 1879 by 
the Full Benoh of the Allahabad High Court 
reported in 2 ALL. 192. 8 At p. 192 of the report 
the argument is given in these words : 

“The appellant contended that the time requisite for 
obtaining a copy of the judgment appealed from should 
be deduoted in computing tho period of limitation, but 
tho respondent opposed to this contention on the ground 
that the rulos of praotice adopted by the High Court on 
21-5-1873, rearding the admission of appeals under 
Cl. 10, Letters Patent, did not require a copy of the 
judgment appealed from to be presented with the memo¬ 
randum of appeal.” 

The judgment of the Full Benoh was that the 

appeal was beyond time and not entitled to be 
admitted. 

[6] The rules of praotice adopted by the 
High Court at Allahabad were framed when the 
Limitation Act, (Act 9 [ix] of 1871) was in force. 
Section 6 of that Aot specifically stated that 
nothing therein contained shall affect the period 
of limitation prescribed for appeals from, or 
applications for review of, deoree or order or 
judgment of a High Court in the exercise of its 
original jurisdiction. The provisions of S, 18, 
Limitation Act, were, therefore, inapplicable and 
it was not, and could not be, argued that the 
appellant was entitled to a deduction of time 
requisite for obtaining a copy of the judgment. 
By that time Limitation Act, (Act 15 [XV] of 
1877) had come into operation, but no argument 
was advanced before the Full Bench based upon 
s. 12 of the then Limitation Act. In 55 I. A. 161* 
their Lordships referred to this oase observing 
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that after closer examination it was discovered 
that this case was not a decision on the Limita¬ 
tion Act, but upon what is known as a Letters 
Patent appeal, that is an appeal under the clause 
in the charter constituting the Court; a rule 
which fixed the period for appeal and there was 
no provision like that in the Limitation Act for 
excluding the period of time required for getting 
copies of the judgment and decree. 

[ 7 ] After reviewing a large number of cases 
their Lordships observed at p. 169 : 

“Their Lordship3 have now to return to the gram¬ 
matical construction of the Act, and they find plain 
words directing that the time requisite for obtaining the 
two documents is to be excluded from computation. 
Section 12 makes no reference to the Code of Civil Pro* 
oedure or to any other Act. It does not say why the time 
is to be excluded, but simply enacts it as a positive 
direction.” 

In my opinion, after these weighty observations, 
it is impossible to hold that S. 12, Limitation 
Act (hereinafter to be referred to as the Act) 
cannot apply to appeals under the Letters Patent 
of the High Court. Section 12 does not make any 
reference to the Code of Civil Procedure or to 
any other Act. This is a general provision in¬ 
serted in the Act which applies to the whole of 
British India. 

[8] But it was argued on behalf of the res¬ 
pondents that under the provision of R. 2 (l), 
Chap. VII of our Rules, the appellant was not 
required to file any copy of the judgment and 
he could file it after it has been admitted, if so 
required. But this argument has been answered 
by their Lordships in 55 I. A. 161. 2 In dealing 
with a similar rule of the Rangoon High Court, 
they observed at p. 166 : 

“It is therefore not necessary on an appeal to the 
appellate side that the memorandum of appeal should 
have both documents annexed to it. And if the only 
reason for excluding the time for procuring these docu¬ 
ments was that they were neoessary to the presentation 
of the appeal, it might be said that the provisions of 
S. 12 could not have been meant to apply to such a 
case. Even so, however, there would be a difficulty in 
dealing with the grammatical construction of the 
words.” 

and again at p. 170 they drew attention to the 
fact that the practitioner may well want to see 
the form of the decree and the copy of the judg¬ 
ment before he could make up hi3 mind on 
behalf of his client to file an appeal and they 
concluded at p. 170 that for the time which is 
taken up by his opponent in drawing up the 
decree or by the officials of the Court in prepar¬ 
ing and issuing the documents, the appellant is 
not responsible. 

[9] The learned Advocate for the respondent 
relied strongly upon the provision of s. 29 ( 2 ) of 
the Act and argued that the Letters Patent of 
this Court being neither a special nor a local 
law but a charter constituting the Court, the 


provisions of S. 29 (2) (a) are of no assistance to 
the appellant. I think the learned Advocate is 
right that the Letters Patent of this Court is 
neither a special nor a local law and this is sup¬ 
ported by the observations of Cunliffe J. in 
8 Rang. 380 4 But in my opinion the appellant is 
entitled to the benefit of S. 12 of the Act because 
it is a general provision in the Act as stated 
already in the words of their Lordships of the 
Judicial Committee and does not refer to any 
particular enactment, be it a charter or an Act 
of the legislature. Section 29 (2) of the Act was 
enacted to meet the stituation where a special 
or a local law did not expressly refer to or 
abrogate or negative the application of tho 

general requirements of S. 12. 

[10] Mr. B. N. Rai appearing for the respon¬ 
dents also argued that s. 12 of the Act could 
have no application as there is no period of 
limitation prescribed under Art. 151 of the Act 
as it now stands for preferring an appeal under the 
Letters Patent of this Court and he sought to dis¬ 
tinguish the Privy Council case in 6 Rang. 302 2 
upon the ground that in that case their Lord- 
ships were considering the applicability of S. 12 
of the Act to an appeal from the original side 
of the Rangoon High Court, which Court was 
specially mentioned in Art. 151. Their Lordships 
of the Judicial Committee did not say so and 
as I have stated above, they clearly stated that 
they did not find any limitation under S. 12, of 
tho Act as it did not refer to the Civil Procedure 
Code or any other Act Again S. 12 of the Act does 
not say that it will apply in computing the period 
of limitation prescribed for an appeal under this 
Act. The word ‘prescribed’ has not been so 
limited or defined in the definition section. The 
word ‘prescribed’ therefore, in my opinion must 
be taken to apply to any Act which may be the 
subject of consideration in a particular case. 

[11] I desire to lay stress once more upon the 
observations of their Lordships in 55 I. A. 161 a 
where they observe that S. 12 of the Act does 
not say why the time is to be excluded but simp¬ 
ly enacts it as a positive direction. It is, there¬ 
fore, irrelevant to argue that as the memorandum 
of appeal does not require any judgment or 
decree to be attached to it, there is no reason 
why the time spent in obtaining the copy of 
these two documents should be excluded. Upon 
the plain grammatical construction of the provi¬ 
sion of s. 12 , I am of opinion that the positive 
direction of the statute which applies to the 
whole of British India must be complied with 
and we have no discretion in the matter. 

[12] The case in 16 Lah. 448 6 follows the 
Patna decision of Makund Mahto's case 1 and 
holds that the rules under the Letters Patent do 
not amount to a special or local law. None of 
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these cases have considered the effect of the 
decision of the Privy Council in 55 I. A. 161. 2 
For these reasons I am of opinion that the 
case in 15 P. L. T. 301 1 was wrongly decided in 
so far as it held that the provisions of s. 12, 
Limitation Act, are not applicable to Letters 
Patent Appeal under cl. 10, Letters Patent of 
this Court. 

[13] Meredith J.— I agree that the word ‘pres- 
cribed’ in S. 12, Limitation Act, should be given 
the wide connotation suggested by Mukherji J. 
otherwise there would be an inconsistency between 
sub s. (3) and the rest of the section. Sub-sec- 
tion (3) says : 

“Where a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a copy of the 
judgment on which it is founded shall also be excluded.” 

The word ‘prescribed’ is not found here. On its 
plain wording, the sub section applies in every 
case where a decree is appealed from or sought 
to be reviewed. Therefore, in every case irrespec¬ 
tive of the period of limitation prescribed, the 
time requisite for obtaining a copy of the judg¬ 
ment is to be excluded. If then in sub-s. (2) we 
limit the word “prescribed” to “prescribed under 
this Act”, the time for obtaining copy of decree 
would only be excluded in cases where the period 
of limitation is prescribed under the Limitation 
Act, a much narrower field. It would be incon¬ 
sistent that time for obtaining copy of judgment 
should be excluded in every case, but time for 
obtaining copy of decree in only a limited class 
of cases and the only way of avoiding this incon- 
sistency is to attach the wider meaning to the 
|word “prescribed”, that is to regard it as mean¬ 
ing “prescribed by any law.” 


larger Bench has been made to reconsider the 
decision. Before proceeding further, I may 
state a few relevant facts of the present case 
which has given rise to this reference. The judg. 
frient under appeal was passed by a single Judge 
on 9-10-1945. The appeal which was at first filed 
before the Deputy Registrar was preferred on 
24-11-45. As it should have been filed before the 
Registrar, the Deputy Registrar returned it and 
evetually it was filed before the Registrar on 
26-11-45, 25-11-45 being a Sunday. The Stamp 
Reporter submitted his report on 12-12-45, point¬ 
ing out that there was a question of limitation 
involved, as under R. 2 of chap, vnof the High 
Court Rules an appeal is to be filed within 
30 days from the date of judgment. 

[18] It has been argued before us that S. 29 (2), 
Limitation Act, makes S. 12 of the same Act 
applicable to an appeal under cl. 10, Letters 
Patent. Section 29 (2), as it stands after the 
amendment of 1922, is as follows : 

“Where any special or local law prescribes for any suit, 
appeal or application a period of limitation different 
from the period prescribed therefor by Soh. 1, the 
provisions of S. 3 shall apply as if such period were 
prescribed therefor in that schedule and for the 
purpose of determining any period of limitation pres¬ 
cribed for any suit, appeal or application by any special 
or local law. 

(a) the provisions contained in S. 4, Ss. 9 to 18, and 
S. 22 shall apply only in so far as and to the extent to 
which thoy are not expressly exoluded by such special 
or local law : and 

(b) the remaining provisions of this Aot, shall not 
apply.” 

[19] Varma J. who delivered the judgment 
of the Division Bench reported in 15 P. L. T. 
301, 1 observed that the Letters Patent and the 


[14] This interpretation has the merit of ex¬ 
plaining why s. 29 (2), in tormsis made to relate 
only to cases where tho special or local law pre¬ 
scribes a period of limitation different from the 
period prescribed therefor by Sch. l, for no ques¬ 
tion can arise unless two different periods of 
limitation are proscribed and a choice has to be 
made between them. 

[15] In this view Ss. 12 and 29 are meant 
between them to cover all possible cases, and I 
think this was the intention of the legislature. 

[ 16 ] If I am right, it becomes unnecessary to 

decide whether a rule made by the High Court 

under the Letters Patent is a "Special or local 

law” and I prefer to oxpress no opinion on that 
point. 

[17] Mukharji J. — This matter comes up 
before us in view of certain observations mado by 
Fazl Ali, C. J. and Reuben J. in L. r. A. No. 25 
of 1945.° Ill 15 p. L. T. SOI, 1 a Division Bench of 
our High Court has held that s. 12, Limitation 
Act (Act ix of 1908), does not apply to an appeal 
under cl. 10 , Lotters Patent. Reference to a 


Civil Procedure Code under whioh the High 
Court Rules have been framed are neither 
special law nor local law. Cunliffe J. made 
certain observations on this point in 8 Rang. 
880. 4 The remarks of his Lordship are to be 
found at pp. 395 and 396. It is said that the 
High Court Rules approximate very closely to 
bye-laws. It is further observed that they can be 
altered at will, and that they can be canvassed. 
Cunliffe J. next went on to observe that the 
Rules are subordinate and domestic enactments. 
On behalf of the present appellant it has been 
argued that the High Court Rules which are 
framed after due publication, and whioh have to 
obtain the sanction of either the Central or 6f 
the Provincial Government cannot be regarded 
as something having less force than a statute. 
In this connection attention has also been 
called to the fact that by prescribing a period 
of limitation the Rules really assume the im¬ 
portance of substantive law. The argument is 
certainly a plausible one, but even if I agree 
with it the real difficulty in the way of the ap- 
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pellant is not solved. I have already quoted the 
section above. In order to make it applicable to 
any particular case, only it has to be shown that 
there is a special or local law which prescribes a 
certain period of limitation, but also that this 
period of limitation is different from that pres¬ 
cribed therefor by sch. 1, Limitation Act. So 
far as the period of limitation in the case 
of Letters Patent appeal is concerned, the 
Schedule is silent, except with regard to the High 
Court of Judicature at Fort William, Madras, 
Bombay and Lahore. This is what one finds in 
Art. 151, Limitation Act. In the 1918 Edition of 
Starling’s Indian Limitation Act, one finds the 
names of the Chief Court of the Punjab and the 
Chief Court of Lower Burma, besides those of the 
three High Courts at Fort William, Madras 
and Bombay.In Rustomji’s Edition of the Limi- 
tion Act of 1927 the name of Patna also finds 
mention. It appears that Patna was deleted 
afterwards with the result that in the 1938 
Edition of Rustomji’s Limitation Act, one does 
not find its name in the said Article. Therefore, 
even if it is held that the High Court Rules 
have the force of special law although strictly 
speaking they cannot be classed as such, the 
provisions of S. 29 (2), Limitation Act, cannot be 
said to apply to an appeal under cl. 10 of the 
Letters Patent of the Patna High Court. 

[20] Mr. Sarju Prasad arguing for the ap¬ 
pellant also contends that if the High Court 
Rules are not special or local law then they 
should be deemed to come within the category 
of law of general application deriving as they 
derive their authority from the Code of Civil 
Procedure. It is said that in S. 12, Limitation 
Act, there is nothing which should prevent its 
application to appeals filed under the Letters 
Patent. This section is made up oi four sub¬ 
sections. The first of these sub-sections lays down 
that in computing the period of limitation pres¬ 
cribed for any suit, appeal or application, the 
day from which such period is to be reckoned 
shall be excluded. The next sub-section of s. 12 
provides that in computing the period of limita¬ 
tion prescribed for an appeal, an application 
for leave to appeal and an application for a 
review of judgment, the day on which the 
judgment complained of was pronounced, and 
the time requisite for obtaining a copy of the 
decree, sentence or order appealed from or 
sought to be reviewed, shall be excluded. 
Sub-section (3) excludes the time requisite for 
obtaining a copy of the judgment on which the 
decree is based. The last sub-section applies 
where an award is to be set aside. If the words 
“period of limitation prescribed for an appeal” 
are not construed to mean “prescribed by the 
Limitation Act,” then there is no reason to 


suppose that S. 12 does not apply to a Letters 
Patent Appeal. Reading ss. 12 and 29 one gets 
the impression that S. 12 applies to all cases 
except those which come under special or local 
law. One further finds that S. 12 also applies to 
cases coming under special or local laws, if as 
provided in sub-s. (2) of S. 29 the applicability 
of S. 12 has not been expressly excluded. 

[21] There is still one apparent difficulty in 
the way of the appellant in such a case, and it 
is this. Under R. 2 of chapter VII of the High 
Court Rules, a Letters Patent appeal need not be 
accompanied by a copy of the judgment appeal¬ 
ed against. The rule further says that if the 
appeal is admitted, the appellant shall within 10 
days from the admission of the appeal file a 
typed copy of the judgment for the use of the 
Court. There is no mention of decree at all. We 
may, therefore, take it that like copy of judg¬ 
ment copy of decree is also not necessary for an 
appeal under the Letters Patent. Whether S. 12, 
Limitation Act, will apply to a case where 
a copy of judgment or a copy of decree need not 
be filed along with the memorandum of appeal 
has been the subject of discussion in a number 
of rulings. In 6 Rang. 302 2 their Lordships of 
the Privy Council have referred to these rulings. 
One of these is reported in 28 Bom. 643. 7 There 
a Division Bench of the Bombay High Court 
held that in reckoning the time for presenting 
an appeal the time required for obtaining a copy 
of a judgment must be excluded, even though by 
the rules of the Court it was not necessary to 
obtain a copy of the judgment to be filed with 
the memorandum of appeal. The same view was 
adopted in a oase of the Lahore High Court 
reported in 1907 P. R. 114. 8 Sanderson C. J. 
and Mookherjee J. also took the same view 
in 24 0. L. J. 235. 9 The same point also 
arose for consideration in 17 ALL. 213. 10 The 
Chief Justice who presided over the Full Bench 
in this case observed that the legislature might 
intend to give possible appellants time to con¬ 
sider the terms of the decree before hurrying 
into an appeal from it. The Full Bench held 
that s. 12, Limitation Act, applied to such 
a case. A contrary view appears to have been 
taken in 1 Bom. L. R. 112, 11 20 Mad. 476 12 and 
34 Mad. 505. 13 In 6 Rang. 302, 2 their Lordships 
of the Privy Council considered all these cases. 
Their Lordships also took into consideration 
some unreported cases on the subject. In the 
opinion of their Lordships of the Privy Council 
the preponderance of practice is in favour of the 
appellant which means that in majority of case3 
the Court was disposed to exclude the time taken 
in obtaining a copy of the judgment and the 
decree. As I have already pointed out, under 
the High Court Rules above referred to a memo- 
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randum of appeal under cl. 10 , Letters Patent, 
need not be accompanied by a copy of the 
judgment. I have also pointed out that the 
rule is silent as to whether a decree is necessary 
or not. As there is no mention of the decree and 
as S. 12 uses the word "requisite” which means 
properly required, it may at first sight appear 
that the time taken for obtaining a copy of the 
decree should not be excluded. So far as a copy 
of the judgment is concerned, although the rule 
says that the memorandum of appeal need not 
be accompanied by a copy of the judgment, a 
litigant against whom a judgment has been 
passed, may, as pointed out by Sir John Edge 
C. J. in 17 ALL. 213, 10 very well like to look into 
it before ho makes up his mind as to whether he 
should file an appeal. Dilatoriness on the part of 
litigants should not be encouraged by Courts, 
but, at the same time, all Courts should allow 
reasonable time to litigants to enable them to 
make up their minds as to whether they should 
accept a decree passed by a Court of Justice 
or they should challenge it by an appeal. 
Dealing with the word “requisite” used in S. 12, 
their Lordships of the Privy Council in 6 Rang. 
302 2 have observed as follows: 

“The word ‘requisite’ is a strong word, it may be 
regarded a 9 meaning something more than the word 
‘required’. It means ‘properly required,’ and it throws 
upon the pleader or counsel for the appellant the neces¬ 
sity of showing that no part of the delay beyond the 
prescribed period is duo to his default.” 

This, in my opinion, means that while apply, 
ing the provisions of s. 12, Limitation Act, 
a Court should bo careful that no indulgence is 
given to tho party which invokes the aid of this 
section in his favour. The question for considera. 
tion is whether no deduction is to be allowed 
in torms of s. 12, Limitation|Acfc, for the prepara¬ 
tion of decree, because the High Court Rules 
above referred to only speak of judgment 
and is altogether silent so far as decreo is con¬ 
cerned. In my opinion, if time is to be given 
for judgment, it should also be allowed for 
decree. A decree may be so complicated that the 
appellant and his counsel may very well like to 
see it before any appeal is filed. If timo is to be 
allowed for judgment it should also bo allowed 

for decree, for, the two really go together; one 
being based on tho other. 

[22] In my opinion, s. 12 Limitation Act 

applies in its entirety to an appeal filed 

under cl. lo, Letters Patent of the Patna High 
Court. b 

By Court — Tho provisions of S. 12 , Limita¬ 
tion Act are applicable to Letters Patent appeals 
under cl. (10), Letters Patent of this Court, and 

the case in 15 r. L. T. 301 1 was wrongly decided 
to that extont. 

- 0 * s * Ans wer accordingly . 


Ahir (SB) (Manohar Lall J.) 


A. I. R 
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Ram Ranbijaya Prasad Singh - 
holder — Appellant v. Sukar Ahir . 
ment-debtor — Respondent . 

Appeal No. 400 of 1945, Decided on 14-1-1947, from- 
appellate order of Addl. Sub-Judge, Arrah, D/-12-7-1945, 

(a) Bihar Tenancy Act (8 [VIII] of 1885), S.162A 
— Decree for rent — Money execution — Sale of 
portion of plot. 

The question of jurisdiction for tho purposes of 
execution of rent decree in respect of a holding governed 
by the -Tenancy Act, must be determined under the 
provisions of the Tenancy Act itself and the general 
law giving jurisdiction to Courts for the execution ofc 
deorees contained in the Code of Civil Procedure cannot 
be invoked though the executing Court may be a 
Civil Court. [p ara 7 } 

Section 162A which gives the Court jurisdiction to 
sell the holding when the application mentioned under 
S. 158AA has been made, covers not only decrees exe¬ 
cuted as rent decrees but also decrees for rent executed 
as money decrees, because both these types of execution 
fall within the purview of S. 158AA. That being so, 
the Court has no jurisdiction under the last proviso to 
S. 162A, to sell a portion of a plot whatever be the type 
of execution, so long as the decree was obtained in res¬ 
pect of arrears of rent. [Para 8 ] 

Where along with a whole plot a portion of plot, 
comprised in the holding, is sold in execution of a rent 
decree, the sale is wholly void with regard to a portion 
of the plot, but the sale of the whole plot is not void 
but voidable. [Paras 8 , 9] 

(b) Civil P. C. (1908), O. 20, R. 5 - Court of fact 
—Duty of, to decide all important issues. 

Tho Courts of fact must decide all the issues of fact 
which arise between the partifs so that if the appellate 
Court takes a different view, the parties are saved from 
further harassment: 10 M. I. A. 476 (P. C.)'; 9 A. I.R. 
1922 P. C. 405 and 20 A. I. R. 1933 P. C. 33, Rel on. 

[Para 11) 

Civil P. C. — (’44-Com.) O. 20, R. 5, N. 2. 


Cases referred : — 

1. (1863-66) 10 M. I. A. 476 : 1 Suther 631 : 2 Sar. 
184 (PC), Tarakant Banerjee v. Puddomoney Dos see, 

2. (’23) 50 I. A. 247 : 9 A. I. R 1922 P. C. 405 : 50 
Cal. 243 : 74 I. C. 906, Mahomed Solaiman v. Kumar 
Birendra Chandra Singh. 

3. (’33) 60 I. A. 49 : 20 A. I. R. 1933 P. C. 33 : 29 
N. L R. 94 : 1411. C. 520 (PC), Jagannath Rao Dani 
v. Rambharosa. 

Sarjoo Prasad, Prem Lall and Kanhaiyaji 

— for Appellant. 

N. K. Prasad II — for Respondent. 


Manohar Lall J. — This appeal has been 
referred to a Special Bench for a decision of the 
question whether a violation of the provisions of 
s. 162a, Bihar Tenancy Act, renders the sale 
void or voidable. 

[ 2 ] The facts are those. The appellant obtained 
a rent decree against the respondent and pro¬ 
ceeded to execute it in execution case No. 103 of 
1943 on 23-2-1943. On 10-8-1943 a notice was issued 
under 0 . 21 , R. 22 , Civil P. C. The order for at- 
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fcachment was issued on 12-4-1943, after the Court 
was satisfied that notice under o. 21, R. 22 had 
been served. The attachment itself was served 
on 31-5-1943. On 10-6 1943, the sale proclamation 
was issued fixing 18-8-1943, for sale, but the sale 
was adjourned to 19th August. On that day the 
property of the judgment-debtor was sold and 
purchased by the decree holder for Rs. 115-13-6. 
The sale proclamation shows that a number of 
plots appertaining to khata No. 30 were advertis¬ 
ed for sale with a total area of 3*03 acres. All 
these plots have been sold for rs. 115-13-6. The 
decretal amount was Rs. 112-9 0 and the execu¬ 
tion cost was Rs. 8-4-6. The bid of the decree- 
holder for rs. 115-13 6 was accepted by the 
Court. Before the sale was confirmed one Ram- 
chandra Prasad who was not a party to the 
proceedings filed a petition that he should be 
allowed to deposit the decretal amount with 
costs. On hearing the pleaders the Court passed 

this order on 18-9-1943 : 

“The applicant is not a party to the case. The decree 
was a rent decree, but it is said that the execution is a 
money execution. Clearly, therefore, the interest, if 
any, of the applicant will not be affected by the sal$*- 
There is noting satisfactory to show that the applicant 
has at present any interest in the land. The petition is 
objected to by the pleader for the decree-holder and the 
petition is rejected and the prayer disallowed.” 

On 20-9-1943, as thirty days had expired and no 
objection was raised, the sale was confirmed. On 
4-5-1944, the judgment-debtor made an applica- 
tion that the sale should be set aside. The only 
ground for objection which was pressed before 
the Court on 9-11-1944, was that as the sale had 
taken place of a portion of the plot, the sale was 
void andmust be set aside. The Court on-examining 
the draft sale certificate came to the conclusion 
that it was clear that portions of plots had been 
sold and as' this was against the mandatory 
provisions of S. 162A, Bihar Tenancy Act, the 
sale was void. It was contended on behalf of the 
decree-holder before him that as the sale was 
a money sale and as the rent decree was in 
respect of a part of the holding, s. 162A, Bihar 
Tenancy Act, had no application. But this con¬ 
tention was overruled by the learned Munsif in 
these words : 

“But on an examination of this provision of 
Chap. 13A, Bihar Tenancy Act, it will appear that 
S. 162A, Bihar Tenancy Act will apply in execution of 
a decree passed for arrears of rent irrespective of the 
fact whether the decree is technically a rent decree or a 
money decree. That being so, the sale is void and it 
must be set aside even at the instance of the Court.” 

The learned Subordinate Judge in appeal came 
to the same conclusion. As to the contention 
whether the decree in execution was a rent decree 
or a money decree he observed : 

“The dakhaldehani would show that the judgment- 
debtor purchased 5*12 acres of land in execution of the 
previous rent decree of the appellant. The decree of the 


present execution case will show that the appellant 
brought the rent suit in respect of the same area of 
5.12 acres of land. Therefore it is abundantly clear 
that 5.12 acres of land constitutes the present holding 
and the decree passed in respect of arrears of this holding 
is a rent decree. Under the circumstance S. 162A, 
Bihar Tenancy Act, would apply. I may also assume an 
alternative case. Supposing for a moment for the sake 
of argument that the decree under execution case has the 
force of a money decree, even then in my opinion, Chap. 
13A, Bihar Tenancy Act, which contains S. 162A will 
apply. The whole Chap. 13A applies to decrees for arrears 
of rent. The present decree under executionjwas obtained 
for arrears of rent. It has not been said in this chapter 
that it will only apply to decree for arrears of rent, 
which may have the force of a rent deoree and not the 
decree for arrears of rent which may have the force of 
a money decree. In this view of the case also S. 162A, 
Bihar Tenancy Act, which is a mandatory provision 
will apply.” 

Hence the second appeal to this Court. 

[3] In my opinion the Courts below were in error 
in thinking that this execution was not a money 
execution. I have already shown that the pro¬ 
perty sought to be sold was only 3.03 acres and 
not the whole of the land for which the rent- 
decree was obtained. It is not a case where the " 
Court directed the sale of a part of the holding 
within the terms of S. 162A. Moreover notices 
were issued under 0 . 21, R. 22, Civil P. C. and 
the decree-holder expressly informed the Court 
on the objection raised by the third party that 
the execution was a money execution. 

[4] Such being the position, the question 
arises whether the provisions of S. 162 A are ap¬ 
plicable. 

[5] The relevant section is S.158AA which pro¬ 
vides that a rent decree may be realised by the at¬ 
tachment and sale of the property of the judgment- 
debtor, both movable and immovable. Therefore, 
the decree-holder need not necessarily proceed 
against the holding itself. But where he does 
proceed against the holding, the Court has tc 
issue a special notice as provided by S. 158B ( 2 ). 

[6] Then we come to S. 162A which is the 
enabling section and gives the Court the power 
to sell the holding when the application men¬ 
tioned in S. 158 AA has been made. Upon'its clear 
wording, S. 162A relates to all applications men¬ 
tioned in S. 158AA, that is to say it covers not 
only decrees executed as rent decrees but also 
decrees for rent executed as money decrees, 
because both these types of executions fall within 
the purview of S. 158AA. The last proviso, which 
runs 

“Provided again that nothing in this section shall be 
deemed to authorise the sale of a portion of a plot com- 
prised in a holding,” 

means that there is no enabling provision autho¬ 
rising the Court to sell a portion of a plot what- 
ever be the type of execution, so long as the 
decree was obtained in respect of arrears of rent. 

[7] We have recently held in another case 
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that a sale held in contravention of this proviso 
is wholly void, in contradistinction to a sale 
held in contravention of the provisions of s. 163 A, 
which is only voidable. The distinction rests 
upon the view that the provisions of s. 163A are 
for the benefit of the judgment-debtor, and 
what is for his benefit he can waive, and what 
can be waived does not go to the root of juris, 
diction. But the last proviso to s. 162A is a 
general provision enacted as a matter of general 
policy to prevent excessive sub-division of hold, 
ings and, therefore, cannot be waived. Moreover, 
it is S. 162A which gives the Court jurisdiction 
to sell, and if nothing in the section authorises 
the sale of a portion of a plot then the Court 
can have no jurisdiction to sell it. It is only an 
accident that the Court which executes rent 
decrees is the ordinary civil Court unlike the 
execution of rent decrees under the Chota Nag- 
pur Tenancy Act. For these reasons, I am of 
opinion that the question of jurisdiction must be 
determined under the provisions of the Tenancy 
Act itself, and the general law giving jurisdiction 
to Courts for the execution of decrees contained 
in the Code of Civil Procedure cannot be invoked. 

[8] In the present case what has happened 
is that eight plots were sold, six were sold in 
whole and two plots 165 and 358 were sold in 
portion. With regard to these two plots, there, 
fore, the sale was wholly void, and the judgment 
debtor was entitled to a declaration that in 
'regard to those two plots no titlo passed by the 
sale. 

[9] It does not follow that the sale of the 
other six plots must be set aside. With regard to 
them the sale is only voidable. 

[10] Mr. Nawal Kishore Prasad no. 2 then 

argues that the case should be remanded for a 

finding as to whether the judgment-debtor had 

knowledge of the sale and whether the sale was 

not hold fraudulently by hooping the judgment. 

debtor in ignorance of all the execution pro¬ 
cesses. 

[11] It is unfortunate that the trial Court 
proceeded to dispose of the case on a preliminary 
P°int and did not decide all the issues of fact 
which arose between the parties. As has been 
repeatedly pointed out by this Court following 
the observations of their Lordships of the 
Judicial Committee in 10 M. I. a. 176 , 1 50 I. A. 

247“ at p. 261 and 60 I. a. 49 3 at p 53 ’ 
the Courts of fact must decide all the issues of 
act which arise between the parties so that if 
the appellate Court takes a different view, the 
parses are saved from further harassment. In 
the present case if the learned Munsif had dis- 
posed of all the issues of fact, this litigation 
would have been concluded and the parties would 
not have been harassed by a remand whioh has 
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to be made in order to decide the other questions 
namely, the date of knowledge of the judgment! 
debtor and the alleged fraudulent conduct of the 
decree-holders. The executing Court will now 
dispose of the case as speedily as he can after 
due notice to the parties. 

[12] The result is that the appeal is dismissed 
so far as plots 165 and 358 are concerned. So far 
as the remaining 6 plots are concerned, the case 
is remanded to the learned Munsif for re-hearing 
the matter under 0 . 21, R. 90 , Civil P. C. The 
orders of the Courts below to that extent are 
set aside as indicated above. 

[13] Costs of this Court and of the Courts 
below already incurred will abide the result and 
will be disposed of by the learned Munsif. 

Meredith J.— I agree. 

Shearer J. —I agree. 

Order accordingly. 

A. I. R. (34) 1947 Patna 336 [C. N. 114.] 
Meredith and Ray JJ. 

Mohammad Mehdi — Appellant v. Pamma 
£al and others — Respondents. 

Appeal No. 78 of 1944, Decided on 13-8-1946, from 
original decree of Sub-Judge, Patna, D/- 18-M944. 

(a) Bihar Money-lenders Act (3 of 1938), S. 8 
—Applicability—“Loan”— Meaning of. 

The word “loan” in S. 8, must be used with respect 
to the original loan and not the final transaction. Thus 
even if the final transaction is entered into after the 
commencement of the Act, the section will apply if the 
original loan was advanced before the Act came into 
force:31 A.I.R. 1944 Pat. 303 (F.B.), Pel on. [Para 4] 

(b) Bihar Money-lenders Act (3 [III] of 1938), 
S. 8 — Section is discretionary — Applicability of 
section—Circumstances. 

Section 8 is discretionary. It should not be applied 
arbitrarily and need not be applied in all cases. There 
must clearly bo in the opinion of the Court, something in 
the particular transaction to justify the application of the 
section. Suoh oircumstances might be anything unoon- 
scionable in the terms of the loan, or evidence that the 
interest was seriously in excess of the current commer¬ 
cial rate; any unfairness in the transactions, or harsh¬ 
ness or unreasonableness on the part of the money¬ 
lender; possibly even poverty, humble circumstances, 
or the simplicity of tho debtor. Whore none of these 
features is present, the Court may refuse to apply S. 8, 
even when the interest has been in exoess of 12 per 
cent, simple, or has been compound: 31 A. I. R, 1944 
Pat. 303 (F. B.), Bel. on; Cast law revunced. [Para 5] 

Applying the above principles it was held that facts 
and circumstanoes of this case did not justify an order 
for reopeniug the entire transaction under S, 8, and 
remitting compound interest. [Para 12] 

Cases'referred:— 

1. (’44) 23 Pat. 618: 31 A. I. R. 1944 Pat. 303 : 231 
I. C. 336 (F. B.). 

2. (’39) 26 A. I. R. 1939 Pat. 490 : ISO I. C. 865. 

3. (’39) 26 A. I. R. 1939 Pat. 555 : 181 I. C. 572. 

4. (’40) 27 A. I. R. 1940 Pat. 432 : 186 I. C. 385. 

5. ( 28) 7 Pat. 294 : 15 A. I. R. 1928 P. 0. 64 : 55 

I. A 85 : 108 I. O. 337 (P. O.). 

Sarju Prasad and 5. Akbar Hussain 

n —for Appellant, 

Pay Paras Nath and S . $. Pahshit 

—for Respondents. 
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Meredith J. — This is a defendants’s appeal 
arising out of a suit brought by the respondents 
against him for recovery of Rs. 21,000 principal 
and Rs 7,516-0 6 interest, total rs. 28,546-0-6, on 
the basis of five hundis , dated 15th Kartik Sudi, 
1996 Sambat (equivalent to 26th November 1939). 
The suit has been decreed in full with costs and 
future interest at 6 per cent, per annum. 

[2] The only point raised in appeal is that the 
learned Subordinate Judgo was wrong in refus¬ 
ing to re-open the transactions between the parties 
under s. 8, Money-lenders Act, and relieve the 
debtor of the whole liability for interest in excess 
of 12 per cent, per annum simple. It is pointed 
out that the transactions between the parties 
date back at least as far as the year 1930 when 
three hundis were executed for a total sum of 
Rs. 10,600. The balance of the amount represents 
interest at 12 per cent, per annum in part com¬ 
pound with yearly rests. Thus, the major portion 
of the amount claimed represents interest. 

[8] What actually happened was that roughly 
every three years an accounting was made 
between the parties, and interest at 12 per cent, 
was added to the amount found due, and fresh 
hundis were executed for the total. Thus, the 
first accounting was in Asin, 1990 Sambat, when 
three fresh hundis were executed for rs. 5000 
each, the total of rs. 15,000 representing 
Rs. 10,600 with interest. Again on 5-10 1936 (1993 
Sambat) there was a fresh accounting, and the 
total dues with interest were found to amount 
to Rs 21,042. On this occasion, however, the 
appellant paid up the interest of Rs 6 42 in cash, 
and executed three hundis for the principal 
B8. 15.000. Then came the last accounting when 
the hundis in suit were executed on 26 ll 1939, 
fora sum of Rs. 21,000. It is not disputed, however, 
that on that occasion some of the consideration, 
probably a few hundred rupees, was actually 
advanced in cash. 

[ 4 ] The learned Subordinate Judge held that 
8. 8, Money-lenders Act, was not applicable, be¬ 
cause it relates only to loans advanced before 
the commencement of the Act in May, 1939. The 
hundis of November, 1939, must be deemed to be 
the loan advanced, and as they were after the 
commencement of the Money lenders Act, s. 8 
could not apply. The learned Subordinate Judge, 
however, is no doubt thinking of the rulings 
which relate to S. 7 of the Act, in which the wording 
is different In the Full Bench case of this Court, 
[Deo Nandan Prasad v. Ram Prasad] 23 pat 
618 . 1 where it was held that for the purposes of s. 7, 
“the amount of loan mentioned in or evidenced 
by such document” must be the amount men¬ 
tioned in the document upon which the suit is 
brought. It was further pointed out. at page 631 , 

that having regard to the nature of the provi- 
1947 P/48 & 44 


3ion3 in S. 6, the word “loan” in the section' 
must be U3ed with respect to the original loan, 
and not the final transaction. Section 8 speaks 
only of the loan advanced, whereas S. 7 says 
“the amount of loan advanced, or, if the loan is 
based on a document tbe amount of loan men- 
tioned in, or evidenced by such document,” the 
amount of loan evidenced by the document 
thereby lacing carefully distinguished from the 
amount of loan advanced. Moreover, clause (b) 
of s. 8 clearly shows that the Legislature con¬ 
templates that the transaction can be reopened 
notwithstanding any agreement purporting to 
close previous dealings and to create a new 
obligation. There can be no doubt, therefore,, 
in my judgment, that it was open to the learned 
Subordinate Judge to apply s. 8 had he thought 
it proper. 

[5] It is another matter, however, whether 
S. 8 should be applied. That must depend upon 
the circumstances of the particular case. As has 
been frequently pointed out, S. 8 is discretionary. 
That suggests that the Legislature never contem- 
plated that it should be applied in every case 
simply because the amount of interest charged 
might be in excess of 9 per oent. simple in the 
case of a secured loan, or 12 per cent, simple in 
the case of an unsecured loan. There must 
clearly be, in the opinion of the Court, something 
in the particular transaction, beyond this, to! 
justify the application of the section. Such! 
circumstances might be anything unconscionable 
in the terms of the loan, or evidence that the 
interest was seriously in excess of the current 
commercial rate; any unfairness in the transac¬ 
tions. or harshness or unreasonableness on the 
part of the money-lender; possibly even poverty, 
humble circumstances, or the simplicity of the 
debtor. Where none of these features is present, 
the Court has had no hesitation in the past to 
refuse to apply s. 8, even when the interest has 
been in excess of 12 per cent, simple, or bas been 
compound. Such cases are, for example. [Thakur 
Prasad v Ajodhya Prasad Chaudbury] A. I. r. 
1939 Pat. 490, 2 where Rowland, J. said : 

“In conclusion, we were asked to take into considera¬ 
tion the provisions of the Bihar Money-lenders Act, 
1938, and to reduce the amount of interest. But the 
rate of interest which is 12 per cent, simple does not 
oontravone the Act. It is said that successive renewals 
of bandnotes have had the effect of charging compound 
interest and that in such a case S. 12 (now S. 8) 
empowers the Court to re-open the transactions. The 
Court is not. however, bound to do this, and we are not 
disposed to do so in this case in which the lender firm 

appears to have behaved reasonably and forbearinglv 
towards their debtors.” 

[6] Again, in [Jai Gobind Singh v. Pacbkauri 
Ram] a. I. R. 1939 Pat. 555, s which was a case 

,of secured debt, namely, simple mortgages 
carrying compound interest at Re. 1-1.o per cent. 
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per mensem and one per cent per mensem with 

yearly rests, Harries, C. J. said : 

“ Section 12 (now S. 8), Bihar Money Lenders Act, 
gives a complete discretion t<» the Court in the matter. 
Upon the facts of this case there is nothing which 
would justify the Court in the exercise of its discretion 
in re-opoDing the accounts.” 

[Harihar Gir v. Musammat Dulhin] A. I. R. 1940 
Pat. 432* was another case of the same type. 

[7] In [Sunder Mull v. Satya Kinker*Sahana] 

7 Pftfc. 294 6 the Privy Council bad before 
it a case of a suit brought to enforce a 
mortgage executed to secure a loan with com- 
pOtmd interest at lj per cent, per mensem with 
yearly rests, that is to say, 15 per cent, per 
annum com pound interest. Their Lordships, 
after remarking on the fact that there was no 
evidence to show that this was in excess of the 
prevalent commercial rate, said : 

" There is no rule, which their Lordships can dis¬ 
cover, which binds them, when the terms of a loan are 
challenged, to lean to their reduction, or to presume 
that simple interest must nlwaye be judicially preferable 
to compound interest, or that rates, because they might 
seem high here, must he unreasonable in India. Com- 
pound interest is common and may often bo necessary 
and proper in India under tho circumstances of that 
oountry.” 

They add with regard to the finding of the 
Subordinate Judge : 

“ For the purposes of the point in question there is 
no substantial difference between his finding—that ibo 
terms are not hard, unconsoionable or penal—and a find¬ 
ing that they were reasonable commercial terms.” 

[8] In tbo Patna Full Bench case to which I 
have already referred, [Deo Nandan Prasad v. 
Ram Prasad] 23 Pat. 618 1 it was pointed 
out that before applying S. 8 the Judge should 
first consider whether tho circumstances of the 
case are such as to justify its application, and 
should give his reasons for applying the section. 
It should not bo applied arbitrarily, and need 
not be applied in all cases. 

[9] Let us apply these principles to the circum- 
stances of the present caso. There is certainly 
no evidonce that 12 per cent, compound interest 
was in any way in excess of the prevalent com¬ 
mercial rates. The greater part of the interest 
had accumulated before 1939 when the Bibar 
Money-lenders Act came into force. Mr. JSarju 
Prasad for the appellant concedes that at least 
before tho enactment of tho Money-lenders Act 
12 per cent, compound was a quite normal rate 

of interest between money-lenders and their 
clients. 

[ 10 ] The debtor in the present case is a man 
of substance. He is no simple villager. It can 
hardly be contended that he could not have 
paid off the loan at any time had be wanted to do 
so. He was given extensions of credit at his own 
request and to suit his convenience, the credi- 
tore thereby being kept out of thoir money for 
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a long period of years, including the war yeare 
when the holders of money were in a position to 
make large profits out of it. 

[11] The circumstances of the present case 
show that the creditors have been quite rea. 
BODable and fair throughout. Our attention has 
been drawn to an item in the accounts for 1936, 
showing that od at least one occasion money due 
was remitted, namely, a sum of Rs. 400. More 
important still, a letter, dated 26-11-1939, haa 
been put in, and it show9 that at that time the 
parties came to an agreement very favourable 
to the debtor. It was agreed that should the 
appellant within two months choose to execute 
in favour of his creditors a deed of sale in res- 
pect of any mauza in the district of Patna which 
might be selected by them, then in that case 
a sale deed would be executed fixing Rs. 14,500, 
as the consideration money and the creditors 
would remit the entire balance of Rs. 6500. The 
ertditors further agreed that if they did not like 
any mauza they would grant a remission of 
Rs. 6500, iD any case should the debtor pay down 
the remainder of Rs 14,500, in cash within two 
months. If neither the sale deed was executed 
nor the cash payment was made, then it was 
provided that the creditors would be competent 
to put forward a claim for all the hundis for 
Rs. 21,000, and realise the same. It is admitted ^ 
that the debtor did not take advantage of this 
very fair offer. Consequently, he has only him- 
Belf to thank if he has not obtained that remis¬ 
sion and has been sued for the entire sum of RS. 
21 , 000 , covered by the hundis, 

[12] In my view, having regard to the deci 
sions which l have cited and the principles whi 
have been applied in such cases, there is nothin 
in the oircumstances of the present case whi 
would justify an order for reopening the enti 
transaction under S. 8 and remitting the com 
pound interest. There is, of course, no question 
of remitting any other interest, as the interest 
charged is 12 per cent, the rate specified in S. 8. 
Having regard to the conduct of the respon¬ 
dents in the past, which is evidenced by the 
record, I myself feel little doubt that if the 
appellant even now makes them a fair and 
reasonable offer in cash it will not be regarded 
unsympathetically, especially as it is well-known 
that the path of a decree holder in this country, 
who has to realise his dues through execution 
proceedings, is no easy one. Though I drop this 
hint to the respondents, I am afraid that the 
appeal must be dismissed with costs. 

Ray J.—I agree. ( 

N.s.D. Appeal dismissed. 
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Bennett and Ray JJ. 

Jokhiram Mahesika and another — Peti¬ 
tioners v. Bhagalpur Electric Supply Co, Ltd, 

«—Opposite Party, 

Criminal Revn. No. 245 of 1946, Decided on 3-7-1946, 
from order of Sessions Judge, Bhagalpur, D/- 2-2-1945, 

(a) Criminal P. C. (1898), Ss. 423 and 439—Ques¬ 
tion of tact — Power of High Court. 

In the exercise of its appellate as of its re visional 
jurisdiction the High Court is not bound by the findings 
of fact of the lower Courts, nor is it preluded, if it 
considers that the evidence so justifies, from making 
6 ther and different or addiiioDal findings of fact. 

[Para 12] 

Cr. P C.—(’46-Com.) S. 428, N. 81 ; S. 439, N. 15. 

(b) Indian Electricity Rules <1937), Rr. 69 and 
70 (3) — Point of time from which question of con¬ 
travention should be considered. 

In considering wither a contravention of Rr. 69 
and 70 has bten committed in respect of the main 
aerial lines, the quesiion is not whether any of the main 
aerial lines are in fact accessible from any part of the 
building so far as it had been constructed at the date 
the complaint was lodged but whether at any time 
prior to that date the accused had commenced work 
upon a building which at some time in the course of 
its complete construction would he accessible otherwise 
than by the aid of a ladder or other special appliance to 
any main aerial wire. [Para 12] 

(c) Indian Electricity Rules (1937), Chap. VIII — 
Service lines — Applicability. 

Chapter VIII aDd more particularly R. 69 (1) (b) 
apply equally to main and service aerial lines. 

[Para 13] 

(d) Criminal P. C. (1898), S. 528 f2) and (5), 
S. 537 — Procedure under sub-ss. (2) and (5) not 
followed — Effect 

Where the Sub-Divisional Officer had transfer¬ 
red a case of which there had been no hearing 
to the Magistrate P, and od being informed that P 
was absent, the Sub-Divisional Officer transferred 
the case from P to S Magistrate merely by crossing 
the name of P and writing over it the name of S. 

Held li) that the Sub-Divisional Officer in relation 
to the order of transfer was not functus officio. 

[Para 16] 

(ii) that the Sub-Divisional Officer’s failure to comply 
Btrictly with the procedure retired by S 528 (2) and 
(6) amounted to no more than an irregularity curable 
under S. 537. [Para 16] 

Dicta : — The rower of withdrawal and the power of 
recall are each equivaleni to a power of cancellation of 
the pievious order as from the date when th- order of 
withdrawal or recall i9 made. [Para 16] 

For a Magistrate act ng under S. 528 2), it is not 
necessary that he must first recall the case to himself. 

[Para 16] 

Cr. P. C. — (’46-Com.) S. 528, N. 4, 6, 12. 

(e) Indian Electricity Pules (1937), R. 124—Breach 
of R. 70 (3) — Continuing offence. 

The breach of R 70 (3) is comple e when the work is 
commenced on a building which would <*uring or after 
construction result in contravention of R. 69 (1), 
without the issue of any certificate or permission by the 
Inspector. There is no continuing breach in such a case. 

[I’ara 18] 

(f) Indian Electricity Rules (1937), R. 124—Breach 
of R. 70 (3) by a firm — Punishment. 


Breach of R, 70 (3) is essentially a single offence, and 
where a firm is concerned in the commission of such an 
offence, the respective liabilities of its members which 
fl 'W from their association in the firm, should not be 
extended so as to increase the total punishment beyond 
the maximum prescribed for the offence (i. e. Rs 300), 

[Para 20] 

S. N, Sahay , S. Akbar Hussain and Q. C. Banner ji 

— for Petitioners. 

S. E . Mitra , A, P. Chalcravarty and Naur attain 

Chatterji — for Opposite Party. 

Bennett J. — The petitioners, Jokhiram 
Mahesika and his son Ram Prasad Mahesika, 
have been convicted by a Magistrate of the 
first class of an offence under it. 124, Indian 
Electricity Rules, 1937, and sentenced to pay a 
fine of rs. 200 and in default of payment to one 
month’s rigorous imprisonment, and also in 
respect of a continuing breach of the said Rule, 
to a daily fine of Rs. 10 each from 27-4-1945, 
until the said breach is removed. On appeal the 
learned Sessions Judge of Bhagalpur confirmed 
the convictions and sentences. 

[2] It will be convenient first to set out the 
relevant provisions of the Indian Electricity 
Act, 1910. and of the Indian Electricity Rules, 
1937, made thereunder. Section 2, and sub¬ 
paras. (a), (f), (i) and (1) of the.Act are as follows: 

“2. In this Act, expressions defined in the Indian 
Telegraph Act, 1885, have the meanings assigned to 
them in that Act. and unless there is anything re¬ 
pugnant in the subject or context,*— 

(a) ‘aerial’ line, means any electric supply line which 
is placed above ground and in the open air : 

* * • • 

(f) 'electric supply-lino’ means a wire conductor or 
other means used for conveying, transmitting or distri¬ 
buting energy together with any'casing, coating, covering, 
tube, pipe or insulator enclosing, surrounding or sup¬ 
porting the same or any part thereof, or any apparatus 
connected therewith for the purpose of so conveying, 
transmitting or distributing such energy. 

• * • 

(i) ‘main’ means any electrio supply-line through 
which energy is, or is intended to be, supplied by a 
licensee to the public: 

• • • 

(1) ‘Service-line’ means any electric supply line 
through which energy is, or is intended to be, supplied 
by a licensee: (i) to a single consumer either from a 
distributing main or immediately from the lisensee’g 
premises, or (ii) from a distributing main to a group of 
consumers on the same premises or on adjoining pre¬ 
mises supplied from the same point on the distributing 

Section 50 of the Act provides: 

“50. No prosecution shall be instituted against any 
person for any offence against this Act or any rule 
license or order thereunder, except at the instance of the 
Government or an Electric Inspector, or of a person 
aggrieved by the same”. 

Rule 2 , sub-rule ( 2 ), Electricity Rules, 1937 , 
provides: 

(2) In these rules other words and expressions have 
the same meaning as are assigned to them in the Aot”. 

Rule 5 , sub-rule ( 4 ) thereof provides: 


840 Patna Jokhiram Mahesika v. Bhagalpur E. S. Co. (Bennett J.) 


A. I. R. 


*‘(4) An Inspeotor may serve an order in the form 
set out in Annexure VIII upon any licensee, non-licen¬ 
see. consumer or occupier, calling upon him to comply 
with any specified rule and the person so served shall 
thereupon comply with tbe order within the period 
named therein, and shall report in writing to the In¬ 
spector when the order is complied with: 

Provided that, if within that period an appeal is 
died against the order the appellate authority may 
suspend its operation pending tbe decision of the 
appeal”. 

Rule 60 thereof provides: 

"G9 Height from ground and distance from buildings 

[1) Every conductor of an aerial line (not being a trol- 
ey-wire or a traction feeder on tlic same support n3 
trolley-wire) shall be (a) at least 20 feet above the 
ground where it is over any part of a street or other 
public place: (b) inaccessible, either from ground or 
from any building or structure, whether permanent or 
temporary, except by the aid of ladder or othor special 
appliance. 

(2) Where an aerial line is on a consumer's or an 
owner’s premises, the height of every conductor from 
the ground or from any mineral or refuse dump and 
from parts of buildings or structures to which persons 
have access shall unless tho conductors are adequately 
guarded, be not Itss than 16 feet or such greater height 
as may be necessary to prevent danger. 

(3) The owner of the aerial lines shall be responsible 
for ensuring that the provisions of sub-rules (1) and (2) 
are observed". 

Rule 70 thereof provides: 

"70 Erection or alteration of buildings. (1) If, at any 
time subsequent to tho erection of an aerial line any 
person proposes to erect a new building or structure, 
whether permanent or temporary.or to make in or upon 
any building or structure any permanent or temporary 
addition or alteration ho shall, if such building, struc¬ 
ture, addition or alteration would, during or after 
Construction, result in a contravention of the provisions 
of 6ub rub* (1| or sub-rulo (2) of rule 69 givo notico in 
wri'ing of lus intention to the owner, and to an In- 
Bpeetor, and shall furnish therewith a eoalo drawing 
showing tho proposed building, structure, addition or 
alteration and tho scaffolding requried during its 
construction: 

Provided that the ownor may, boforo so altering tho 
aerial line, requiro the person from whom tho nodoe 
was received todeposit tho estimated cost of suoh altera¬ 
tion. 

(2) On receipt of such notioe the owner shall, without 
undue delay, so alter tho aerial lino as to ensure th»t 
it will not be accessible in such a manner ns to contra¬ 
vene tbe provisions of sub-rulo (1) or sub-rulo (2) of ruio 
69 either during or after construction and shall be entitl¬ 
ed to recover, from tho person from whom the notico was 
received, tho cost of such alterations which shall bo 
deemed to include the following items, namely: 

(i) tho cost of additional material used on tho altera¬ 
tion; (li) the wages of labour employed in effecting tho 
alteration; (iii) supervision charges to the extent of 15 
per cent of item (ii); and livi any charges incurred by 
tho ownor in complying with tho piovisions of S. 16 in 
respect of eueh alterations. 

(H) No work upon the building, struoture, addition 
or alteration shall he commenced until tho Inspector 
has certified that neither during nor after constmotion 
the provisions of sub rule (1) or sub-rulo (2) of rule 69 
will he contravened; 

I'roviM that an Inspector may, if l, e is satisfied that 
tho aerial lino has hcon so Ruarded as to soouro tho pro- 
teotion of persona and property from injury or risk of 


injury, permit the work to be executed prior to, or, In 
the case of a temporary addition or alteration, with¬ 
out tho alteration of the aerial lino" 
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and finally Rule 124 thereof provides: 

"124 Penalty for breach of rules. Whoever, being 
licensee or non-licensee or consumer or authorised per¬ 
son, or tho agent or manager of a licensee, non-licensee 
or consumer commits a breach of these rules or, being a 
person specified in R. 70 ll) commits a breach of that 
rule, shall bo punishable for every such breach with 
fine which may extend to three hundred rupees, and in 
the case of a continuing breach with a further fine which 
may extend to fifty rupees for every day after the first 
during whioh tho breach ba3 continued." 

[3] The particulars of the alleged offence were 
stated to the petitioners by the learned Magis¬ 
trate under S. 242, Criminal P. C., in the follow¬ 
ing terms: 

“You have betii building a house in close proximity to 
tho electric line of the Bhagalpur Electric Supply Com¬ 
pany’s line which is easily accessible without the neces¬ 
sary consent." 

[4] Tho facts of the case as proved in the evi- 
denco at tho trial were that on 26th April 1945, 
the petitioners wrote to the Resident Engineer of 
the Bhagalpur Electricity Company Limited (to 
whom I shall hereinafter refer as "the complain¬ 
ant") as follows: 

"We draw your attention to the fact that in Sujaganj 
on D. N. Singh Road a building is under construction 
which is nearing completion. Just in front of the way 
out of the said building there stands the eleotrio pole 
which is likely to cause an accident by giving injury to 
the concerned at the time of coming in and going out. - 
Wo, therefore, request you to kindly have the said 
eleotrio pole removed from there to any other nearest 
place considered convenient. 

Thanking you and requesting the favour of youroom- 
plianco at an early date." 

It is to be observed that this letter was in no 
sense a notice under R. 70 (l) of tho Indian 
Electricity Rules, 1937 It related solely to the 
removal of a pole for reasons which had no rela¬ 
tion whatsoever to the possible accessibility of 
the structure in question to any aerial line. On 
28 th April 1945, the Resident Engineer replied 
a9 follows: 

“With reference to your letter No 639/46 dated 26th 
April 1945, pleaso see that in constructing the building, 
you do not contravene tho Indian Electricity Rules. 

With regard to the shifting of the po'e, I regret, that 
this oannot bo done at any rate, not during the summer 
months, as it will interfere with the working of fans In 
tho Bazar." 

[5] The Resident Engineer clearly understood 
tho petitioners’ letter of 24th April 1945, in the 
sense I have above mentioned and did not take 
it to refer to any possible accessibility to any 
aerial line. Tho refusal to remove the pole for 
the reasons mentioned until after the summer 
merely to facilitate access to the building does 
not appear to me to have been entirely unreason¬ 
able. Tho Resident Engineer very properly 
opened this lettor by a warning as to tbe possible 

contravention of the Indian Electricity Rutefl. 
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In spite of this warning, however, the petitioners 
continued with the building and on 4th May 
1945, the complainant Company’s Meter Inspector 
reported to the Resident Engineer as follows: 

“For your information I beg to report that Messrs 
Sobharam Jokhiram have enclosed the stay wire of pole 
No 194 Mansurganj Road by an iron structure fitted on 
the first floor for ceiling purpose and the construction 
has come to such a height that the service wires"can 
easily be touched from the first floor of the buildings.” 

On receipt of this report the Resident Engineer 
wrote to the complainant Company’s Electrical 
Engineer on 6th May 1945, as follows : 

“I beg to report that Messrs Sobharam Jokhiram 
Sujaganj are constructing a new house in SujagaDj 
Bazar, in close proximity of tbi3 Company’s Mains, and 
there is possibility of R. 69 of the Indian Electricity 
Rules being contravened. Kindly take necessary action 
in the matter.” 

On 10 th May 1945, the Electrical Engineer wrote 
to the petitioners as follows : 

“It is understood that you are constructing a new 
building at Sujaganj Bazar in close proximity to tbe 
Electric Supply mains of the Bhagalpur Eleotric Supply 
Co. Ltd. without giving notice of your intention to the 
undersigned as well as to the Bhagalpur Electric Supply 
Co. Ltd. and furnishing therewith a scale drawing show¬ 
ing the proposed building or structure and the scaffold¬ 
ing required during construction. 

A notice under Indian Electricity R. 5 (4) is therefore 
served on you for immediate compliance. 

You are also warned not to proceed with the building 
work until all the conditions of relevant Indian Electri¬ 
city Rules, are fulfilled.” 

The terms of the notice enclosed with the 
Electrical Engineer’s letter of 10-5-1945, were as 
follows: 

“Order under R. 5 of sub-r. (4), Indian Electricity 
Rules, 1937. 

Whereas it appears to me that you have not complied 
with R. 70, Indian Electricity Rules, 1937, in the 
following respects, namely that you are constructing a 
new building in Sujaganj Bazar in close proximity to 
tbe Electric Supply lines of the Bhagalpur Supply Co. 
without giving notice and furnishing therewith a scale 
drawing showing the proposed building structure, and 
the scaffolding required during construction you are 
hereby called upon to oomply with the said rule on or 
before 21-5-1945 and to report compliance in writing 
to me. 

2. An appeal may be filed against this order under 
R. 5; (4) Ii dian Electricity Rules within three months of 
the date on which this order is received by you; but this 
order must be complied with, notwithstanding such 
appeal, unless the appellate authority on or before the 
date specified in paragraph 1 above suspends its opera¬ 
tion.” 

[6] It is perhaps relevant to note in passing 
that though in his letter the Electrical Engineer 
refers to the erection of the building in close 
proximity to the Company’s mains, yet the 
notice clearly refers to the complainant Com¬ 
pany’s supply.lines which include, of course, 
both the mains and the service-lines. No appeal 
against the order contained in the notice was 
lodged by the petitioners. 


[7] On 23-6-1945, nearly two weeks later, the 
petitioners replied to the Electrical Engineer ae 
follows: 

“ With reference to your No. 5756, date 10-5-45 
which was received by us on 15-5-45, we have the 
honour to say that in our letter dated 26-4 45. we 
had written to the Resident Engineer, Bhagalpur Eleo¬ 
tric Supply Co. Ltd., Bhagalpur to do the needful but 
they in their letter dated 29-4-45, wrote to us in reply 
that it was not possible for them to do anything in the 
matter during the summer months; we }y,A tent a copy 
of our said letter to the Resident Engineer, to you also, 
but it appears that the Eatne has not been received by 
your office. 

We are again sending the scaled drawing of the pro. 
posed construction and in view of the distance of the 
Electric Mains it will be clear that the rule will not be 
contravened and the necessary distance will be main¬ 
tained. 

We hope you will find it in order.” 

This letter contains statements which are afc 
least of doubtful truth and one of which 
wa3 quite untrue. It was quite untrue to say 
that in their previous letter of 26 4-1945, the peti¬ 
tioners had asked the Resident Engineer to do 
the needful in regard to the aerial line. The 
needful in regard at any rate to the service, 
lines did not necessarily, or probably afc all 0 
connote the removal of the pole in question. It 
appears very doubtful whether the statement 
that the petitioners had sent a copy of their 
letter of 24-4-1945, to the Electrical Engineer is 
true. It was certainly never received by him. 
Similarly, the suggestion that the petitioners 
had on any previous occasion sent scaled draw- 
ings to any representative of the complainant 
Company appears of doubtful truth. 

[8] The impression left on my mind by this 
letter and the delay in reply to the Electrical 
Engineer’s letter and notice of 10 5-1945, is that in 
the interval the petitioners had taken advice ont 
their position and were building up a defence to 
a possible suggestion that they had contravened 
the Electricity Rules, 1937, On 26-5-1945. the 
Electrical Engineer replied to the petitioners as 
follows : 

“ Please refer to your letter dated 23-5-45. It appears 
from the drawing enclosed that there will be contraven¬ 
tion of Indian Electricity Rule 69, if the buildiDg work 
is proceeded with. 

You are therefore warned not to proceed with the 
building work until such time as the aerial liues are re¬ 
moved by the Bhagalpur Electricity Supply Co. Ltd. afc 
your cost.” 

and on the same day he issued the following 
instructions to his Sectional Officer : 

“ He will please inspect the spot quickly and 
submit a drawing showing the building work in rela¬ 
tion to the aerial lines He will also please state if any 
scaffoldings have been put up, and if so, its distance 
from the nearest aerial conductor.” 

On 30-5-1945, the Sectional Officer reported to 
the Electrical Engineer as follows : 

“With reference to your letter No. 6401, dated 26-5- 
1945, I have the honour to state that the scaffoldings- 
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which were put up near the supply Co.’s M. P. aerial 
lines have been removed but on the the northern side 
near the L. P. service-line are still existing. It is stated 
by the proprietor of the building that all works near the 
aerial lines have been stopped and drawing showing the 
building under construction has also been submitted to 
the B. E Supply Co Ltd. and also to you on 23-5-1945. 
It is also stated by him that he is ready to pay the cost 
of any alteration required.” 

A drawing showing the building work and distanoe 
Crom the nearest aerial line conductor to the building 
and soaflolding is submitted.” 

The drawing enclosed in this letter shows that 
any person of ordinary commonsense who had 
been to tho site must have realised that the 
building and its scaffolding were dangerously 
accessible to the service-lines running north and 
south from the pole in front of the building to 
serve the houses on the north and south of the 
building under construction. 

[9] On 8-6-1945, the Resident Engineer wrote 
to the Electrical Engineer as follows: 

“With reference to your Memo. No. 6400 of the 26th 
ultimo, 1 beg to inform you that the party concerned 
has not stopped the construction of the building. 1 think 
he should bo prosecuted at onoo.” 

On 16-6-1945, the petitioners wrote to the Re- 
sident Engineer requesting him to remove the 
aerial line at their cost as early as possible. This, 
of course, is what they should have done before 
commencing any work on the building and with 
their request they should have sent the appro¬ 
priate drawings of the proposed structure and 
scaffolding. No such drawings were ever sent. 
On 19-6 1945, the Resident Engineer inspected the 
building and he found that, in spite of the letter 
of 10-6 1945, the petitioners had proceeded there¬ 
after with tho construction of the building, that 
men were working on the premises and that iron 
rods for unimposod construction had been placed 
horizontally across the roof of tho first floor 
which readied within 2” of tho main norial lines 
On 22-6 194G, tho complainant company lodged 
their complaint alleging, inter alia , that the 
petitioners in contravontion of R. 70 read with 
R. 69, Indian Electricity Rules, 1937, had con- 
atruoted a building in closo proximity to the 
company s live aerial supply mains (wires) and 
(sic) bo that tho sorvico wires could easily be 
touched from tho first floor of tho building and 
had continued tho construction of the said build, 
ing aftor express warning not to do so. 

, ^] During tho trial the learned Magistrate 
viewed the premises and iu his judgment be sot 
out the following findings of faot based upon tho 
as confirmed by his viow: 

Among tho things I noiicod the important points 
worth considering aro theFo: 

(1) Distance from tho 1st door verandah to tho 

slootrio polo in front of the building (west) is lft. 7 inches 
horizontally. 

(2) Dutttnoo botweon (bo 1st floor and tho service wo 
going towardo northeast (vertically) is at ono plaoo 7 ft. 


3 inches and at another place 5 (t. 6 inches. Distance 
between the northern ooroer oi the 1 st floor vertindah 
to the service line, vertically, is 6 ft. 7 inches. Distanoe 
between the 1 st floor verandah to the south-eastern 
service line is at one place 5f». 8 inohes, at a second 
place 5 ft 3 inches and at a third place 8 ft. 1 inoh. 
The service line and an earth wire (whioh i 9 dead) both 
overside the northern corner of the 1 st floor veraniah. 
These wire 9 are accessible from the 1st floor verandah, 

(3) Distance from the 1st floor aod the main wire U 
vertically 9 ft 6 inches and from the earthwire in tha 
brackets of the pole to the 1 st floor is 8 ft. 10 inobea. 
These wires are not accessible from tho 1st floor with 
hand by tall man. 

(4) There is another thiok main wire above the one 
referred to in No. (3) above. This can be accessible from 
the 2 nd floor verandah (roof of the 1 st floor if con¬ 
structed.) 

(5) Iron rods projecting from the wall of the baildlng 
meant for consi ruction of the 2 nd floor verandah whioh 
were found bent. I got one of the rods stretched length¬ 
wise and us western end came just up to the main wire 
the distance between them being barely about 2 inohes* 

( 61 Southeastern servioe wire more sloping than the 
northeastern service wire. 

(7) Stay wire projecting the electric pole enoloaed 
within the portion of the 1 st floor verandah. 

These facts almost tally with the statements of the 
P. Ws. made before me.” 

[11] The first point taken by Mr. Sri Narain 
Sahay who argued the case on behalf of the 
petitioners is that there was no evidence that the 
mam aerial lines of the complainant company 
were in fact accessible from any part of the 
building, that both the learned Magistrate and 
tho learned Sessions Judge had based their judg. 
ments upon the hurling of faot that the servioe 
wires were accessible and that their judgments 
are consequently wrong in law, firstly, because 
Oh. 8, Indian Ebctricity Rules, 1937, whioh 
contains, inter aha , Rr.69and 70 thereof, relates 
solely to main aerial hues and not to mere 
service lines; secondly, because, in any event, 
Rr. 69 and 70 relate solely to main aerial lines 
and not to service lines; and thirdly, because the 
explanation of the charge against the petitioners 
given by the learned Magistrate under S. 242, 
Crimiual P. 0., cannot properly be understood as 
relating to any thing but the main aerial lines 
and it was not therefore open to him to conviot 
the petitioners upon what was substantially 
another charge, relating solely to the servioe 
lines. 

[ 12 ] Iu the exercise of its appellate as of its 
revisional jurisdiction, this Court is not bound 
by the findings of fact of the lower Courts, nor 
is it precluded, if it considers that the evidence 
bo justifies, from making other and different or 
additional findings of fact. In my opinion, both 
the Courts below have erred in the point of time 
from which they have judged whether or not 
the petitioners have committed a coutraventiou 
of ur. 09 and 70, Klcctrieity Rules, in respect oi 
the main aerial lines. The question is not whe- 
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jiher any of the main aerial lines are in fact 
!accessible from any part of the building so far 
jas it had been constructed at the date the 
'complaint was lodged, namely, 22 6 1945, but 
! whether at any time prior to that date the 
petitioners had commenced work upon a building 
which at some time in the course of its complete 
construction would be accessible otherwise than 
(by the aid of a ladder or other special appliance 
to any main aerial wire. That being eo, there 
( can be no possible doubt whatever, in my 
opinion, that on the basis of the first and third, 
of the fourth and of the fifth findings of fact 
above-mentioned, the petitioners have committed 
a contravention of R. 70 (3), Electricity -Rules, 
1937, in regard to the main aerial lines in at least 
three different respects. 

[13] The first contention relied upon by Mr. 
Sri Narain Sahay, therefore, becomes academic 
in all three of its aspects and it is unnecessary 
for me to consider any one of them in any 
detail. I do not wish to be understood, however, 
9 -s thinking that there is any substance in them. 
In my opinion, having regard to their defined 
meaning, to the otherwise plain and ordinary 
meaning of the words used therein and to the 
clear scope and purpose of chap. 8, Electricity 
Rules. 1937. that chapter and more particularly 
R. 69(1) lb) apply equally to main and service 
aerial lines. I think, moreover, that the explana. 
tion of the charge under S 242, Criminal P. C., 
was sufficient pnma facie to convey to the 
petitioners that the accessibility complained of 
was both aB to the main and service aerial wires 
and, having regard to the terms of the com¬ 
plaint and of the written statement put in on 
behalf of the petitioners at the trial, in both of 
which documents the main and service lines 
were separately mentioned, I do not think that 
it can be suggested that the petitioners were ever 
under any misapprehension as to the nature of 
the charge they faced and consequently that 
there would, in any event, have been any 
sufficient ground in this respect for interference 
with the conviction in revision. 

[14] The second contention urged on behalf 
of the petitioners was that the complainant 
company did not appear at the hearing on 
29 8 1945, in that Rai Saheb S. C. Ghosh, the 
Resident Engineer of the Company, who filed 
the original complaint on 22 6-1945. although 
present and giving evidence on 29 8-1945, had 
ceased before that date to be an officer of the 
complainant company and in that his successor 
as Resident Engineer of the complainant com¬ 
pany, Mr. N. R. Dutt (p. w. 4 ). did not file an 
application for permission to represent the com¬ 
pany until 1 9-1945, and permission was given 
only as from that date, 


[15] It is first to be, noted that the order- 
sheet of 29 8 1945 states inter aha , as follows: 
“Parties and 3 P. W. present”; and secondly, 
that no objection was raised until 17-9-1945, and 
that the objection when made on that day was, 
according to the entry in the order-sheot, a 
general one to the right of Mr Dutta to re¬ 
present the complainant company in the absence 
of Rai Saueb S. C. Ghosh who lodged the original 
complaint and had previously represented the 
company and an acquittal on that ground was 
sought and not on the ground that the peti¬ 
tioners ought already to have been acquitted 
under S 247, Criminal P. C., on 29-8-1945. Mr. 
Dutta stated in evidence that on 29-8-1945 he 
was present in Court and had already taken 
over his duties as Resident Engineer of the 
complainant company. Neither the learned Magia- 
trate nor the learned Sessions Judge saw any 
reason to disbelieve his statement. Having regard 
to the delay in objection, I also think that Mr. 
Dutta’s statement must be accepted and, if it is 
accepted, it disposes of this contention, because 
his petition on 1-9-1945 was mere surplusage. 
He was not bound to ask for or receive permis¬ 
sion to represent the company of which he was 
the responsible officer and his courtesy to the 
Court in asking for such permission on 1-9 1945 
cannot affect the fact of his presence as suoh 
responsible officer on 29-8-1945. 

[ 16 ] Finally, so far as the objections to the 
convictions are concerned, Mr Sri Narain Sahay fl 
contended that the whole trial was void and 
without jurisdiction in that on 28-8-1945, the 
Sub-Divisional Officer made an order under 
S. 192, Criminal P. C., transferring the case to 
Mr, R. Prasad, Magistrate of the First Class, for 
favour of disposal and that on being informed 
that Mr. Prashad was absent that day, the 
Sub-Divisional Officer purported to transfer the 
case from Mr. Prashad to Mr. B. Shankar, the 
trial Magistrate, merely by crossing out the 
name of Mr. Prashad and writing thereover the 
name of Mr. Shankar, without first recalling 
the case to his own file as required by S. 628 (2), 
Criminal P. C., and without recording his reasons 
in writing for so doing as required by S. 528 (5), 
Criminal P. C. Mr._Sahay urged upon us very 
strongly that this was no mere technicality or 
irregularity, but involved a point of fundamental 
importance, namely, that once an order or judg¬ 
ment has been made by a Court or Magistrate, 
a position of functus officio arises and no 
alteration in such judgment or order can os 
should in any circumstances be allowed to be 
made. I would not seek to quarrel with the 
general principle so stated and I agree that any 
slackening in the application of that principle 
would open the door to the gravest abuse, but 
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I do not think that the principle applies to the 
order here in question for the very simple reason 
that the Sub-Divisional Officer in relation to that 
order was not functus officio. Section 528 (2) 
expressly gives him power to 

‘withdraw any caeo from or recall any case which he 
has made over to any Magistrate subordinate to him 
and to inquire into or try such caso himself or refer it 
for inquiry or trial to any other such Magistrate com¬ 
petent to inquire into or try the same.” 

Tho power of withdrawal and the power of recall 
are each equivalent to a power of cancellation of 
the previous order as from the date when the 
order of withdrawal or recall is made. More- 
over, it is, in my opinion, erroneous to suggest 
that the Magistrate acting under s. 528 ( 2 ), Cri- 
minal P. 0., must first recall the case to him. 
self. That suggestion overlooks the power of 
withdrawal which is alternative to the power 
of recall. Omitting the references to tho powe^ 
of recall, s. 523 ( 2 ), Criminal P. C, reads: 

“may withdraw any case from.nnv Magistrate 

suboulinato to him and-refer it . . . for tiial to 


any other such Magistrate competent to inquire into 
or try tire same.” 


and that, in effect, is exactly what the learned 

bub-divisional Officer did in this case. No doubt 

he ought to have gone through the motions of 

making an express order of withdrawal and 

fresh oider of transfer, but it cannot seriously 

be suggested that his failure to do so amounts 

to more than an error or irregularity curable 

under s. 637, Criminal P. C. Similarly, bo ought 

to have recorded his reasons in writing, but it 

has to be borno in mind that there had been no 

hearing of tho case prior to tho transfer to Mr. 

Piashad and that neither the order of transfer 

nor tho caso itself ever reached Mr. Prashad 

who was never, except uotionally, seised of the 

jeaso. In those circumstances, I bavo no doubt 

that the failure of the Sub-divisional Officer to 

record his reasons in writing amounted to no 

more than an irregularity curablo under s. 537 , 

jCriminal P. C. This point was taken for the 

first time in this Court. I am satisfied that 

noither irregularity has in fact occasioned tho 

slightest failure of justice aud I am bound, 

theiofoie, to hold that they attord no reason for 

inteifeiing with the conviction of the petitioners. 

[l/l In regard to sentence, Mr. bahay urges 

three considerations, firstly, that there was no 

continuing offence and that the daily fino is con. 

sequently illegal; secondly, that having regard 

to tho unduo delay exhibited by the complainant 

company in complying with their statutory duty 

to remove tho aerial lines in question, no more 

ban a nominal fine should bo inflicted; and 

thirdly that tho petitioners as partners in the 

k- ^ k ol) haram Jokhiram cannot each be 
subjected to a fine. 


[18] The offence of which the petitioners have 
been convicted is that contrary to the provisions 
of sub-r. (3) of R. 70, Indian Electricity Rules, 
1937, they commenced work on a building which 
would during or after construction result in a 
contravention of sub-r. (l) of R. 09 thereof with, 
out the issue of any certificate or permission 
by the Inspector. .That offence appears to me 
to have been complete when the work was com¬ 
menced and, haviDg regard to the fact that the 
onus of remedying any dangerous accessibility 
to an aerial line is placed by sub-r. ( 2 ) of R. 70 
upon tho complainant company, I can find no 
ground, even it such a construction w’ere other- 
wise open, for reading sub-r. (3) of R. 70 as if 

it wero worded so as to give rise to a continuing 
offence. 

[19] It appears that the complainant com- 
pany have not even yet discharged their obli¬ 
gation of altering their aerial lines. It was 
urged that the lines w’ere a material exhibit in 
the case, but I cannot help feeling that at least 
an application for permission to alter the lines 
should have been made at the earliest oppor. 
tunity to the trial Court, and, if only in their 
owm interest, it is certainly most desirable that 
the complainant company should remedy the 
position without further delay. I do not think, 
however, that the delay by the complainant 
company constitutes in the circumstances of 
this case any excuse for the action of the peti. 
tioners. They appear to me to have taken no 
trouble in the first place to ascertain their obli¬ 
gations and when those obligations were pointed 
out to thorn, they chose to ignore and to en. 
deavour to escape them. 

[ 20 ] Each member of a firm who is concerned 
in tho commission of an offence by the firm is 
liable to punishment in respect of that offence, 
but where, as here, the offence is essentially a 
siDgle offence, I do not think that their res- 
pective liabilities which flow’ from their asso¬ 
ciation in tho firm can or, at any rate, should 
be extended so as to increase the total punish¬ 
ment beyond the maximum prescribed for the 
ofienco. The maximum punishment prescribed 
for tho ofience by r. 124 , Indian Electricity, 
Rules, 1937, is a fine of Rs. 300. If both members 
lire to bo punished, therefore, their respective 
fines should not exceed Rs. 150 . Considering 
that both peti tioners were liable to the maximum 
penalty, the learned Magistrate fixed the fine 
at two-thirds of the maximum and I see no 
sufficient reason to depart from that proportion. 

[21] I would, therefore, confirm the conviction 
of both petitioners but I ^yould alter the sen- 
tence upon each of them to a fiue of Rs 100. 

Ray J, —I agree. 

v . b.r Conviction confimddy 


( 
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Meredith and Beevor JJ. 

Jaggarnath Singh and others—Appellants 
v. Butto Krishto Ray — Respondent. 


Appeal No. 176 of 1948, Decided on 8-8-1946, from 
original decree of Addl. Sub-Judge, Hazaribagh, 
D/- 18 8*1943. 

(a) Transfer of Property Act (1882), S. 58 (c), 
Proviso—Effect. 


Where the condition as to resale to the seller is not 
embodied in the document which effects or purports to 
effect the sale, then it is not open to the Court to treat 
the transaction as a mortgage : Remarks in 18 A I. R. 
1931 Bom. 371 suggesting the contrary , held obiter : 
22 A. I. R. 1935 Rang. 212, Foil. [Para 7] 

(’45-Com.) T. P. Act, S. 58, N. 33. 

(b) Evidence Act (1872), S. 115 — Attestation as 
estoppel. 

Although attestation by itself does not necessarily ope¬ 
rate as an estoppel, it may in certain circumstances estop 
the person attesting from denying the authority of the 
executant to execute the document This principle, how- 
evere, has no application where the executant himself 
could not be estopped from urging the real nature of 
the transaction : 20 Cal. 296 tP. C.); 15 A. I. R. 1928 
P. C. 20 and 24 A. I. R. 1937 Pat. 169, Ref. 

[p ara 9] 

(c) Transfer of Property Act (1882), S. 58 (c)— 
Sale or mortgage—Mode of determining—Tests. 

Obiter .—In determining whether the transaction is a 
mortgage or a sale, oral evidence of the intention of the 
parties is not admissible for the purpose of construing 
deeds or ascertaining the intention of the parties. The 
oase must be decided on a consideration of the docu¬ 
ments themselves with such extrinsic evidence of sur¬ 
rounding circumstances as might be required to show in 
what manner the language of the document was related 
to existing facts. 

A stipulation for payment of interest is one circum¬ 
stance favouring the inference that a transaction is ft 
mortgage but this circumstance is not conclusive. In¬ 
adequacy of price and absence of bargaining to settle the 
price are also circumstances which may be considered in 
coming to tbe conclusion that a certain transaction was 
a mortgage and not a sale. In this connection the final 
deoision must be reached in each case on a considera¬ 
tion of the terms of the documents themselves with 
reference to the circumstances of the individual case: 22 
All. 149 (P. C.); 6 C. W. N. 192 and 11 A. I. R. 1924 
P. C. 226, Rel. on. [Para 10] 

A sale deed of a village with a condition to repur¬ 
chase provided for interest. There were restrictions 
imposed on the transferee as to the amount he might 
spend in improving the village, restriction on the settle¬ 
ment of gair tnazrua land aod restrictions on the use of 
forest more severe than would normally be imposed on 
a lessee of a village for a term of years: 


Held that the parties contemplated a mortgage and 
not an out and out sale. [Para 14] 

(’45-Com.) T. P. Act, S. 58, N. 33. 

(d) Chota Nagpur Incumbered Estates Act (5 
[VI] of 1876), S. 16 —Recovery of possession from 
conditional vendee. ' 


The manager of the encumbered estate (jannot unde 

S. 16, take possession of the propeityfrom a conditions 
vendee if his right to enforce the claim for a reconvey 
ance has lapsed. [Para 16 

(e) Chota Nagpur Incumbered Estates Act (6 [VI 
of 1876), S. 22 — Claims regarding title cannot b 
determined by the revenue authorities—A suit 


establish the plaintiff’s right to the encumbered 
estate therefore is not barred by S. 22. [Para 17] 

(f) Civil P. C. (1908), S 35—Success on technical 
ground. 

Where the plaintiff succeeded only by reason of the 
technical bar although the defendant has succeeded on 
thesubstantial question, the parties were ordered to bear 
their own costs. [Para 19] 


{’44 Com.) Civil P. C., 8. 35, N. 7. 
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S. K. Mitra, Rajhi shore Pd. and T. K. Prasad 

— for Apptllants. 

B. C. De } R. S. Chatterji and Lain Atul Chandra 

— for Respondent. 
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Beevor J. —This appeal has been filed by the 
defendants in a suit in which the plaintiff.res- 
pondent has been granted a decree for a declara¬ 
tion of his title to village Chainpur with recovery 
of possession together with mesne profits. There 
is a cross-objection by the plaintiff-respondent 
relating to tho period for which mesne profits 
have been allowed, 

[2] Village Chainpur admittedly belonged at¬ 
one time to what is known as the Palganj Estate. 
Appellant l is the present holder of that estate, 
but his estate is managed under the Encumbered 
Estates Act and be is, therefore, sued through 
the Manager of the encumbered estates who is 
himself appellant 2. The Province of Bihar is 
appellant 3. The previous holder of the Palganj 
Estate was Raja Bahadur Singh, father of appel¬ 
lant 1, hereinafter referred to as the Raja. On 
17-2-1930, village Chainpur was sold in execution 
of a decree obtained against the Raja by Akshoy 
Krishna Trigunaife and a sum of Rs. 6050 was 
realised, the property being knocked in the name 
of Rameshwar Lall. The plaintiff.respondent 
obtained from Rameshwar Lall a sale deed in 
xespect of the property dated 27-11-1931, for 
a consideration of rs. 7250. Further attesta¬ 
tions of the executant’s signature on the sale 
deed were made next day, 28 - 11 - 1931 , and on 
the latter date the plaintiff executed an agree- 
ment in favour of the Raja whereby he agreed to 
convey the village to the Raja within three years 
on certain terms. This document was not regia* 
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terecl until 21 8-1932, but meanwhile on 
2811-1931, the plaintiff had executed a second 
agreement in favour of the Raja promising to 
get the agreement for sale executed. It is also 
undisputed that after the transactions of 
87th November 1931 and 28th November 1931, the 
plaintiff was given possession of the village 
Chainpur and remained in possession until 
10th December I9i0, when possession was deliver¬ 
ed to the M.inager of the encumbered estates 
in accordance with an order of the Deputy 
Commissioner of Hazaribagh dated 1 - 11 1941. 
The plaintiff-respondent unsuccessfully moved 
She Board of Revenue to reverse the order of 

the Deputy Commissioner and then brought the 
present suit. 

[3] The main case for the defendant-appel¬ 
lants is that Rameshwar Lall was a benamidar 
for the Raja both at the time of his purchase in 
execution on 17th February 1930 and at the time 
he executed the sale deed in favour of the plain¬ 
tiff-respondent on 27th November 1931; that the 
sale deed just mentioned, together with the 
agreement executed by the plaintiff-respondent 
an favour of the Raja on 28th November 1931 to 
convey the village to him within three years 
taken together amounted to a mortgage by con¬ 
ditional sale, and that, therefore, the manager 
of the encumbered es ates had lawfully taken 
possession of the village and had lawfully re- 
moved the plaintiff-respondent as mortgagee or 
conditional vondce under 8 16 , Chota Nagpur 
Encumbered Estates Act, 187G. It was in accord, 
ance with this case of the defendant appellants 
that fcho order of tho Deputy Commissioner dated 
Xflt Novombor 1941 was passed and that order 
was upheld by the Board of Revenue. 

[4] In those circumstances tho plaintiff in his 
plaint claimed not merely a formal declaration 
of bis titlo but a declaration that Rameshwar 
Lall was not a benamidar of the Raja and that 
the sale by Rameshwar Lall to the plaintiff 
dated 27th November 1931 was an out and out 
sale, and the agreement in favour of the Raja 
exeouted noxt day by tho plaintiff was a per¬ 
sonal covenant mado by the plaintiff and that 
Ihe two documents together did not constitute a 
mortgage by conditional sale and that tho agree- 
ment of 28th Novombor 1931 was no longer 

enforceable. 

[6] The trial Court hold that Rameshwar 
Lall did not get possession of the village but 
that it was not established that he was a bena¬ 
midar of the Raja. Ilo also hold on the morits 
that tho transactions of 27 11-1931 and 28 - 11 - 
193] weie not intended to operate as a mortgage, 
and he further held that the defendants claim°to 
have these documents regarded as constituting 
a mortgage was barred by tho proviso to S. 58 


(c), T. P. Act. He, therefore, decreed the plain, 
tiff’s suit as against defendants 1 and 2 with 
mesne profits against defendant 1 from 6 8 1942 
and dismissed the suit as against defendant 8, 
the Province of Bihar. 

[6] The first question for decision in this 
appeal is whether it is legally open to the 
appellants to urge that the transactions of 27-11. 
1931 and 28-11 1931 constituted a mortgage. The 
second question is whether those transactions 
did in fact constitute a mortgage. This involves 
a third question which, though subsidiary, is 
important, namely, whether Rameshwar Lall was 
a benamidar of the Raja. On behalf of the appel. 
lants further questions were raised: first, whether 
the plainfciff-respondent was entitled to agitate 
the matter in the civil Court, and secondly 
whether the manager of the encumbered estates 
was entitled to possession of the village even if 
the transactions did not amount to. a mortgage 
by conditional sale, in the event of it being 
found that Rameshwar Lall was a benamidar 
for the Raja. 

[7] I will deal first with the question whether 
the appellants’ contentions are barred by the 
proviso to s. 68 (c), T. P. Act. Section 58 (c) runs 
as follows: 

“Where the mortgagor ostensibly sells the mortgaged 
property — 

on condition that on default of payment of the mortgage 
money on a certain date the sale shall become absolute,or 

on condition that on such payment being mado the 
sale shall become void, or 

on condition that on such payment being made the 
buyer shall trausfor tho property to tho seller, 
the transaction is called a mortgage by conditional sale* 
and the mortgagee, a mortgagee by conditional sale. 

Provided that nosuob transaction shall.be deemed to 
be a mortgage, unless the condition is embodied in the 
dooument which effects or purports to effect the sale.*' 

The proviso was added by Amending Act No. 
20 [XX] of 1929. I think that the wording of this 
proviso shows clearly that if the condition is not 
embodied in the dooument which effects or 
purports to effect the sale, then it is not open 
to the Court to treat the transaction as a mort- 
gage. Tho appellants relied on a decision of the 
Bombay High Court in A I.R. 1931 Bom. 371. 1 Reli. 
ance was placed on one sentence in the judgment: 

“In case a mortgagor passes in favour of a mortgagee 
an ostensible salo deed and tho intention of the parties 
is to be arrived at by the construction of the document, 
the proviso says that the right of repurchase must be 
embodied in the same document, and that if it is embo¬ 
died in more tbau one document, the inference of a 
mortgage wohld not necessarily arise, and that no 
transaction should bo deemed to be a mortgage r>y con¬ 
ditional sale unless the condition is emtxxfied io the 
document of the ostensible sale: but tho sub-section and 
tho proviso do not dispense with tho condition that it 
must bo a transaction between the creditor aud the 
debtor." 

The difficulty is created by the word “neces¬ 
sarily” in this sentcnco. It is important, I think, 
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fco notice that in the case before the learned 
Judges of the Bombay High Court the condition 
was embodied in the sale deed. The remarks 
regarding the effect of two separate documents 
were, therefore, obiter. Moreover, the learned 
?Iudges were dealing with a transaction of the 
year 1910 and s. 63 of the Amending Act, 20 [XX] 
of 1929, expressly enacts that the amendments in 
8. 58 shall not have retrospective effect. If this 
sentence, however, is to be taken as the con. 
sidered view of the Bombay High Court, I must 
eespectfully dissent from it. I agree with the 
^iew of the section taken by Mosely J. of the 
Rangoon High Court in A. I. R. 1935 Rang. 212. 3 
J hold, therefore, that in this case as the docu- 
ment of sale dated 27th November 1931 does not 
embody the condition for sale or resale to the 
Baja, the transaction cannot be treated as a 
mortgage by reason of the proviso to S. 58 (c), 
T. P. Act. 

[8] The finding just reached would be sufficient 
fco dispose of this appeal, but I think it is desira- 
foie that I should consider what the position 
would have been in the absence of the proviso to 
8. 58 (c). Clearly the appellants’ claim must fail 
unless they can establish that Rameshwar Lall 
was a benamidar of the Raja. In order to decide 
whether Rameshwar Lall was a benamidar and, 
to some extent, also for the purpose of deciding 
whether the transaction of 27-11-1931 and 
28-11-1931 was a mortgage or not, it is necessary 
fco keep in mind the surrounding circumstances 
and the relation in which the parties stood fco one 
another. [His Lordship after considering the 
evidence, proceeded.] Considering all the circum¬ 
stances I am fully convinced that Rameshwar 
Lall was the benamidar of the Raja. There 
remains the question whether the transaction 
was a mortgage or conditional sale. 

[9] It was urged for the plaintiff-respondent 
fchat the Raja and his successors in-interest were 
estopped by reason of the part that the Raja 
took in getting the document executed in favour 
of the plaintiff respondent by Rameshwar Lall. 
In this connection we were referred to the de¬ 
cisions of the Privy Council in 20 cal. 296 3 and 
A. I. R. 1928 P. 0. 20* and the decision of this 
Court in 17 P. L. T. 697 6 as to the circumstances 
in which attestation of a document may operate 
as an estoppel against the person attesting. 
It is clear that although attestation by itself does 
not necessarily operate as an estoppel, it may in 
certain circumstances estop the person attesting 
from denying the authority of the executant to 
execute the document. This principle, however, 
has no application in the present case because 
the appellants as successors of the Raja are not 
attempting to deny the authority of Rameshwar 
Lall to execute the document in favour of the 


plaintiff-respondent. If the executant himself 
would not be estopped from urging that the real 
nature of the transaction was that of a morb- 
gage, the Raja could be in no worse position than 
the executant himself in this respect. 

[10] As regards the principles to be adopted 
in determining whether the transaction was a 
lease or a conditional sale, wo have been referred 
to several authorities. The leading caso is the 
decision of the Privy Council in 22 ALL. 149,® 
where it was held that oral evidence of the in¬ 
tention of the parties was not admissible for the 
purpose of construing deeds or ascertaining fcho 
intention of the parties, and it was held that fcho 
case must be decided on a consideration of 
the documents themselves with such extrinsic 
evidence of surrounding circumstances as might 
be required to show in what manner the language 
of the document was related to existing facta. 
Other cases cited before us show that particular 
circumstances have been held in different in¬ 
stances as having a bearing on the construction 
of the documents in this connection, and some 
guidance as to particular circumstances may bo 
afforded by such authorities, but it is clear 
that the final decision must be reached in each 
case on a consideration of the terms of the docu¬ 
ments themselves with reference to the circum¬ 
stances of the individual case. Thus it has been 
held in certain cases that a stipulation for pay¬ 
ment of interest is one circumstance favouring 
the inference that a transaction is a mortgage, 
but the decision in 6 C. W. N. 192 7 shows thafc, 
this circumstance is not conclusive. Inadequacy 
of price and absence of bargaining fco settle the 
price were circumstances referred fco by the Judi¬ 
cial Committee in 47 Mad. 729 9 in coming fco fcho 
conclusion thafc a certain transaction was a' 
mortgage and nofc a sale. 

[11] Now as regards the value of the property, 
the learned Subordinate Judge came to the con¬ 
clusion thafc the property was worth only 
Rs 6,400. I cannot think that; his conclusion is 
correct. Quite apart from the fact that there ia 
evidence thafc Haru Naik was accepting a mukar. 
rari of this village on a salami of rs. 28 , 000 , 
there is a good deal of evidence fco show fchat the 
village Chainpur is worth considerably more 
than as found by the Subordinate Judge. The 
plaintiff’s witnesses have proved thafc in one 
way or another he has spent nearly Rs. 16,000 on 
the village. It is true thafc this may be interpret¬ 
ed as indicating thafc the plaintiff knew thafc he 
would have fco spend considerably more money 
than Rs. 7250 specified in Ex. l/c before he got a 
clear title and effective possession over the whole 
village, but I do nofc think this is a full explana¬ 
tion. During the course of argument an offer 
was made by the learned Government Advocate 
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on behalf of the estate to repurchase the village 
for R3. 20,000 in addition to a fair price for 
improvements made by the plaintiff, and I am 
satisfied that the village was, even at the time 
of Ex. l/c, worth considerably moro than the 
sale price mentioned therein. 

f 12] Now according to the evidence of Rammoy 
Roy (p. \v. 3) it was Rameshwar Lall who came 
and negotiated with the plaintiff for the sale on 
his own behalf. This cannot be true in view of 
the finding that Rameshwar Lall was merely a 
benamidar. It thus remains that there were no 
negotiations between the plaintiff respondent and 
the Raja regarding the amount of consideration 
for Ex. l/c and the connected document for 
repurchase (ex. l). The evidence of Jai Narain 
Prasad, Pleader (D. \v. 8) that he was instructed 
to prepare a mortgage by conditional sale in 
two documents is inadmissible in viow of the 
decisions of the Privy Council above cited, but 
his evidence that both parties told him that 
Rameshwar was the farzidar or benamidar of the 
Raja is admissible, and lam inclined to think 
that his evidence that instructions for the two 
documents were given at the same time is 
admissible, and I am fully satisfied that this wit¬ 
ness was a witness of truth. All the circumstances 
support his version that the documents tEx. 
l/c and i) were part of one transaction even 
though thoy were not actually executed on the 
same day. I say they were one transaction intho 
sense that they woro both executed in order to 
carry out a single agreement which the parties 
had reachad and recognised as an indivisible 
•whole, ono doemnont forming part at least of 
the consideration for the other. 

[13] Now turning to the terms of the documents 
themselves Ex. ]/c is drafted as a deed of 
absolute salo and there is nothing in this docu¬ 
ment by itself to indicato anything else. Kxhibit 
I etarts with tho preamble winch keeps up the 
pretonce that Rameshwar Lall was the real 
purchaser and then states that tho plaintiff had 
agreed to sell tho village to tho llnja for Rs. 
7260. Tho next clauso provided for tho con. 
veyanco to bo executed by the plaintiff in favour 
of the Raja if the latter within three years from 
the date of agreement paid to the plaintiff 
Re. 7000 (that IP, R8. 7250 le?s rs. 250 paid in 
advance) with interest at 12 per cont. per annum 
together with any amount not exceeding Rs. 3000 
actually spent by tho plaintiff on improvements 
in the villago-together with all rents found due 
from tho tenants up to the date of conveyance. 
Tho noxt clause provided that if tho plaintiff had 
redeemed tho mortgage of one Wahid Alinmoun. 
ting to Rs. 1000 tho Raja would have to pay 
this sum also beforo ho could claim a conveyance. 
The next clauso provided that the plaintiff 


should not settle any zerat, bakast or gairmazrua X 

lands in village within three years, and the 1 

next clause dealt with the forest and ran as l 

follows: ' I 

“The first party (i. e. the plaintiff) shall not settle [ 

the forest or sell the woods of the forest in the village | 

but can make use of all woods of the forest in the village f 

for construction of his own house or bhandar in the 1 

village and for no other purpose.” \ 

The next clause provided that the Raja should 
have no claim to conveyance or to recover the 
sum of Rs. 250 after the expiry of three year3 and 
the time should be considered essential. The last 
clause provided that the heirs and represen. I 
tatives of the parties should be bound, 1 

[14] When viewed in the light of the surroun¬ 
ding circumstances, there are several terms in 
this document which, to my mind, indicate that 
tho parties contemplated a mortgage and not an 
out and out sale. First, there is the provision forj 
interest which, though by itself not conclusive, is 
certainly in favour of the view that a mortgage 
was contemplated; secondly there is the restrio- 
tion imposed on the plaintiff as to the amount 
he might spend in improving tho village within 
three years; thirdly there was tho restriction oni 
the settlement of zerat, bakast and gair mazrua 
lands. I should not have paid much attention to] 
this restriction had it been confined to bakast 
and zerat lands because this might be a natural 
clause even in an agreement for purchase, but 
the inclusion of gairmazrua laud in this clause 
is, to my mind, significant. Then the restriction 
regarding forest produce is, in my opinion, very 
important. Tho restriction imposed is very 
severe. In fact I think that it is more severe than 
would normally bo imposed on a lesseo of the 
village for a term of years, and if the parties 
contemplated that the plaintiff was to be the 
real owner, I think it is impossible that 6uch 
restrictions would havo been imposed on him. I, 
therefore, should come to the conclusion, but 
for tho proviso to S. 58 (c), T. P. Act, that the 
transaction was a mortgage and not merely a> 
conditional sale. 

[15] Two subsidiary points were urged on be- 
half of the appellants: first, that even if the 
transaction amounted to a conditional sale the 
manager of the cucumbered estates was entitled 
to take possession under S. 16, Encumbered 
Estates Act, and secondly that the rtmedy, it 
any, of tho plaintiff lay before tho revenue 
authorities and not in tho civil Court. 

[i6J Part l of s. 16, Chota Nagpur Enoum« 
bored Estates Act, provides that the Manager 
shall for tho purpose of realising and recovering 
the rents and profits of tho immoveable pro. 
perty of the estate have the same powers as the 
holder of the property would have had for such 
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purpose if the Act had not been passed. The 
second portion of the section runs as follows: 

“Power to remove mortgagee or conditional vendee in 
possession— And if such property, or any part thereof, 
be in the possession of any mortgagee or conditional 
vendee the Manager may apply to the Court of tho 
Deputy Commissioner wi'hin whose jurisdiction the 
property is situate and such Court shall cause the same 
to be delivered to the Manager as if a decree therefor 
had be^n made in his favour, but without prejudice to 
the mortgagee or vendee preferring his claim under tho 
provisions hereinbefore contained.” 

The provisions for settlement of claims are 
contained in S. 5 and subsequent sections. Now 
if it had been held that the plaintiff was ft 
mortgagee, S. 16 of this Act would certainly 
have been applicable and would have been good 
defence to the suit. If the manager had proceeded 
to take possession within three years of the 
transaction in question, then even if the transac¬ 
tion amounted to a conditional sale, S. 16 would 
have afforded a defence as the plaintiff would have 
been a conditional vendee. The learned Govern, 
ment Advocate for the appellants, however, con¬ 
ceded that he could not on the evidence support 
the view that if the transaction was a conditional 
sale and not a mortgage, the condition was still 
loapable of performance. I am satisfied, there¬ 
fore, that at the time the manager took posses¬ 
sion the plaintiff respondent was no longer a 
conditional vendee but was an absolute vendee 
as the right to enforce the claim for a reconvey¬ 
ance had lapsed. 

[17] As regards the second point, although 
S 22 provides that no suit or other proceeding 
shall be maintained against any person in res- 
pect of anything done by him bona fide pur¬ 
suant to this Act, this clearly will not bar the 
present suit which is not for personal relief 
against the manager but brought to establish the 
plaintiff’s right to property. The provisions for 
settling claims which are embodied in Ss 5 to 9 
allow an appeal to the Deputy Commissioner 
and in turn to the Commissioner under s, io, 
but it is clear to my mind that such claims 
relate to debts and not claims regarding title to 
property which cannot be determined by the 
revenue authorities. 

[ 18 ] Coming now to the cross-objection, the 
judgment and decree under appeal granted the 
plaintiff mesne profits from 5 3-1942. The pas- 
sage in the judgment dealing with this matier is 
as follows : 

“He will also be entitled to mesne pro6ts from the date 
Of hU dispossession viz., 5-8-42 on which date the B -ard 
of Revenue finnlly disposed of the objfction of plaintiff 
up to the date of recovery of possession the amount 
thereof (sic) will be ascertained on plaintiff’s applica¬ 
tion.’* 

It looks as if the learned Subordinate Judge 
was under the impression that possession had 


not been delivered to the manager of the en¬ 
cumbered estates until the Board of Revenue 
disposed of that objection. It seems that what 
purported to be an order of stay was issued by 
the Board of Revenue, but that had no effect as 
possession had actually been delivered to the 
manager for defendant-appellant 1 on 10 12-1910 
and clearly it is from the latter date that the 
plaintiff respondent is entitled to mesne profits. 

[19] For the reasons given above I would dis¬ 
miss this appeal and allow the cross-objection 
and direct that the decree of the lower Court be 
modified by substituting the date 10-12-1940 for 
the date 5 3 1942 in the decree a3 the date from 
which the plaintiff is allowed mesne profits. As 
the plaintiff-respondent has succeeded only by 
reason of the technical bar imposed by the 
proviso to S. 58 (c), T. P. Act, while the appellants 
havo succeeded on the substantial question relat¬ 
ing to the question of benatni and the real in¬ 
tention of the parties to the transactions of 
November 1931,1 would leave the parties to bear 
their own costs in this Court. 

[ 20 ] Meredith J — I agree. Two circum¬ 
stances have particularly influenced me in coming 
to the conclusion that Rameshwar Lall was 
merely a benamidar of the Raja. The evidence 
makes it clear beyond doubt that Chainpur was 
a favourite village with the Raja, as he was 
doing everything he could to save it for the 
estate. If Rameshwar Lall was a genuine pur¬ 
chaser at the auction sale and subsequently was 
struggling with the Raja to obtain possession, it 
is possible to suppose that the Raja would help 
him in any way to establish hi3 possession or 
to create evidence thereof. Yet we find that 
when Rameshwar Lall give3 a raiyati patta 
to one Rameshwar Prasad, in respect of lands 
in Chainpur, on 28-10-1931, by the document, 
Ex. I, far from the Raja’s men trying to prevent 
this we find the Raja’s manager, Mahadeo Ray, 
attesting the document, and the Raja’s Forester 
identifying the executant before the Sub-Regis¬ 
trar. The inference is, to my mind, irresistible 
that this settlement was really made by the 
estate in the name of Rameshwar Lall. The 
second circumstance is that, when Rameshwar 
Lall purports to sell Chainpur to a third party, 
the Raja takes a personal interest in the transac¬ 
tion, has the sale deed read over to him, and at¬ 
tests it. This conduct, having regard to the Raja’s 
attitude towards Chainpur, seems to me to show 
that the Raja was not opposed to that sale. Had 
Rameshwar Lall not been his benamidar, and 
had that been a genuine out and out sale, that is, 
I feel sure, the very last thing the Raja would 
have done. The position is, in my view, that a 
mortgage by conditional sale was intended, but 
by reason of the bar imposed by the proviso to 
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S.'B8 (c), T. P. Act, we cannot deem the transac¬ 
tion to be a mortgage. It must, therefore, be 
regarded as a sale with a condition attached. 
Regarded as such, upon the terms of the docu¬ 
ments, time was of the essence of the contract. 
When the manager took possession, three years 
had expired, the condition had lapsed and Butto 
Kriehto Ray’s title was no longer conditional 
but absolute. The property, therefore, in no sense 
remained part of the estate, and the manager 
wao not entitled to take possession under 8. 16, 
Encumbered Estates Act 


V.B.B. 


Appeal dismissed. 


A. I. R. ( 34 ) 1947 Patna 350 [C. N. 117.J 

Ray J. 

Uira Sah and another—Petitioners v. Em¬ 
peror. 

Criminal Revn. No. 364 of 1946, Decided on 7*6*1946, 
against order of Sessions Judge, Shahabad, Arrah, 
D/- 16-1-1946 

• (a) Criminal P. C. (1898), S. 238—Abetment. 

Abetment of an offence is not a minor offence within 
the meaning of S. 238. [Para 6] 

Cr. P. C.—(’45-Com), S. 238 N. 2 Pt. (4). 

(k) Criminal P. C. (1898), Ss. 236 and 237. 

The Court of revision can alter a conviction for sub¬ 
stantive offence into one for abetment if the facts are 
each that the principles of Ss. 236 and 237 may he ap¬ 
plicable and if no prejudice is caused to tho accused in 
hie defenoo : Case law reviewed. [Para 14] 

A person other than tho licensee, who could not bo 
convicted for contraveution of Cl. 6 of Lioense 
Form A, Bihar Coal, Sugar and Kerosene Oil Dealers’ 
Licensing Order, 1942, was convicted of abetment 
of snch contravention applying tho above principle. 

[rara 15] 

Cr. P. C. — (’4G-Com), S. 236 N. 8 Pt. (1). 

Cases referred 

1. |'20) 21 Cr. L. J. 44 : 7 A. I. R. 1920 Tat. 512 : 54 
I. C. 252, Sbeoratni v. Emperor. 

2. (’21) 60 I. C. 999 (Pat.), Darbari Choudhary v. Em¬ 
peror. 

3. (’10) 33 Mad. 264 : 5 I. C. 145, Padmanaba Parji 
Kammiah v. Emperor. 

4. (’74) 11 Bom. H. C. R. 240, Reg. v. Chand Nur. 

5. (’24) 81 I. C. 959 : 11 A. I. R. 1924 Bom. 432, Em¬ 
peror v. Raghya Nnghya. 

6. (’32) 59 C il 1192 : 29 A. I. R. 1932 Cal. 455 : 139 
I. C. 242, Debi Proaad v. Emperor. 

7. (’26) 44 C. L J. 216 : 14 A. I R. 1927 Cal. 63 : 99 
I. C. 34. Hulas Chand v. Emperor. 

8. (’30) 34 C. W. N. 198 : 16 A. I. R. 1929 Cal. 807 : 
57 Cal. 807 : 123 I. C. 748, Jnanadaoharan v. Em¬ 
peror. 

9. ( 27) 49 All. 120 : 14 A. I. R. 1927 All. 35 : 97 1.0. 
430, Emperor v. Mahahir Prasad. 

10. (’12) 23 M. L. J. 722 : 15 I. C. 85, Subbaya v. Em¬ 
peror. 

11. (’30) 17 A. I. R. 1930 Nag. 145 : 113 I. C. 881, 
Punamchand Amarohand v Emperor. 

12. (’31) 18 A. I. R. 1931 Oudh 274 : 7 Luok. 102 : 
182 I. C. 629, Khuman v. Emperor. 

JPrem Lnll—ior Petitioners. 

Government-Advocate— for the Crown. 


Order. — Petitioner 1 is the father of peti. 
tioner 2. They have been convicted under K. 81 ( 4 ), 
Defence of India Rules, for having contravened 
cl. 6 of a license Form A, Bihar Coal, Sugar 
and Kerosene Oil Dealers’ Licensing Order, 1941 
Petitioner 1 has been sentenced to three months' 
rigorous imprisonment arid petitioner 2 has 
been sentenced to a fine of Rs. 60, in default two 
weeks’ rigorous imprisonment. 

[2] The offence was brought to light in the fob 
lowing circumstances: On 5-5 1945, one Jagdish 
Ram (p. W. 3) went to the shop of the petitioners 
and purchased four seers of sugar from peti¬ 
tioner 1 who charged Rs. 4-8 0 as the price. On 
protest of Jagdish Ram to the effect that the 
controlled rate was 0-7-6 per seer, the accused 
did not pay any attention to the same. On being 
questioned to furnish a receipt, he refused to do 
so. Thereupon, the said Jagdish Ram went to the 
police-station in company of a chaukidar and 
lodged an information. Both the Courts below 
have found as a fact that tho occurrence is true. 


[3] Petitioner 1 was a licensee. His license was 
cancelled presumably on account of some mis¬ 
conduct in connection with transactions under 
the license. Two or three months after curiously 
enough, a license was granted to petitioner 2 , 
his son, who iB a school-hoy of hardly eleven years 
of age. It has been found as a fact that at the 
time of this occurrence, as at all other material \ 
times when the business of the shop has to be 
transacted, the hoy attends the school and whole 
affairs of the shop are conducted by petitioner 1, 
the father. It is beyond any possibility of doubt 
that the son is merely a farzidar in the matter 
of license of the father who on account of his 
misoonduct lost the previous license and got one 
in the name of his son. Both the petitioners were 
charged on two counts, namely, for having 
charged a price more than the controlled r*te for 
sugar and for contravening one of the conditions 
of the license which is laid down in para. & there¬ 
of. They were acquitted of the charge on the first 
count on the ground that R 119, Defence of India 
Rules, had not been complied with as the autho. 
rity fixing the controlled rate did not prescribe 
the manner of publication of the notice in the 
same order as required under the rule. In view 
of the findings of fact, however, they were both 
convicted on the second count, namely for con¬ 
travention of one of the conditions of the lioense. 
Paragraph 5 of the license reads as follows: 

“The licensee shall issue to overy customer a comet 
receipt and/or invoice as the case may be, giving hie 
own name, address and license number, the date 0 ! 
transaction, the quantity sold, the price charged and 
shall keep a duplicate of the same available for inspec¬ 
tion on demand by officer of Government authorised 
under Cl. 6, Bihar Coal, Sugar and Kerosene Oil 
Dealers’ Lioensiug Order, 1942." 
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[4] It is needless to say that the facts found 
concurrently by both the learned Courts bt-low 
are adequate to bring the charge home to the ac¬ 
cused persons. What has been contended in this 
criminal revision is that the conviction of peti¬ 
tioner l cannot stand as it is bad in law in view 
of the fact that he is not a licensee. It is correct 
to say that this offence aims at contravention of 
the terms of the license by the licensee; but as 
argued by the learned counsel representing the 
Crown, the question that has to be considered is 
whether petitioner 1 can be convicted of abetment 
of contravention of the rule though not of the 
substantive offence. In my judgment, there is ab¬ 
solutely no reason why he should not be con¬ 
victed for abetment even if he escapes from the 
principal offence on account of a technical defect 
in the prosecution case. Then it is argued that as 
he has been charged with the substantive offence, 
he cannot be convicted of abetment In view of 
this argument two courses are open, namely, the 
question of law has to be examined whether the 
Court of revision can alter the finding fora con¬ 
viction of the substantive offence to a conviction 
of abetment, and, if not, whether the case should 
be remanded for rehearing. There is a great deal 
of difference of opinion, with regard to the ques- 
tion whether an accused charged with a substan¬ 
tive offence can be convicted for abetment without 
a separate charge for it. There are cases on both 
sides of the line, and I propose to investigate in 
order to come to a correct conclusion if possible. 
So far as this Court is concerned, there also 
seems to be some difference of opinion though a 
case has never been decided by a Division Bench. 
Before proceeding to examine the case law on the 
subject, I wish to call attention to the group of 
sections of the Criminal Procedure Code bearing 
upon the question of joinder of charges. Section 232 
lays down that if any appellate Court, or the 
High Court in the exercise of its powers of revi¬ 
sion be of opinion that any person convicted of 
an offence was misled in his defence by the ab¬ 
sence of a charge or by an error in the charge, it 
shall direct a new trial to be had upon the 
charge framed in whatever manner it thinks fit. 
Section 233 lays down that for every distinct 
offence of which any person is accused there 
shall be a separate charge and every such charge 
shall be tried separately, except in the cases 
mentioned in ss 234,235, 236.and 239. Sections 234 
and 235 are not of any relevance to the facts of 
this particular case. Section 236 provides that 
if a single act or series of acts is of such a nature 
that it is doubtful which of several offences the 
facts which can be proved will constitute, the 
accused may be charged with having committed 
all or any of such offences, and any number of 
such charges may be tried at once; or he may 


be charged in the alternative with having come 
mitted some one or other of the said offences. 
According to this section if the facts so permit, 
an accused can be tried alternatively for the 
substantive offence or tho abetment thereof. 
Section 237 provides that if, in the caso men* 
tioned in S. 236, the accused is charged with one 
offence, and it appears, in evidence, that he 
committed a different offence for which ho might 
have been charged under tho provisions of that 
section, he may be convicted of the offenco 
which he is shown to have committed, although 
he was not charged with it. 

[5] Coming to the ease at hand, if it can be 
shown that the facts making out an offence in 
the particular case are such that it is doubtful 
in law to decide whether accused petitioner 
1 is guilty of the principal offence or of the 
abetment, he could be charged alternatively of 
both the offences and even if he is not so charged, 
he can be convicted for one of them, while the 
charge is in respect of the other. Section 23 8 
provides when a person ig charged with an 
offence consisting of several particulars, a com* 
bination of some only of which constitutes a 
complete minor offence and such combination 
is proved, but the remaining particulars are 
not proved, he may be convicted of the minor 
offence, though he was not charged with it. There 
is an amendment of this section by addition of 
sub-s. (2 a ) which runs as follows: 

“When a person is charged with an offence he may 
be convicted of an aitempt to commit each offence 
although the attempt is not separately charged.’ 1 

The other sections in the group are not material 
for this decision. I shall presently show that in 
some cases, abetment has been considered to he 
a minor offence, and, therefore, on that basis it 
has been held that one charged with the subs¬ 
tantive offence can be convicted for its abetment. 
On my part, however, I do not share that view. 
With due respect, I tail to understand how an 
abetment of an offence is a minor offence. One 
offence being minor of the other is in fact defin¬ 
ed in sub-s. (l) of the section, which makes it 
clear that if except for establishing certain ele¬ 
ments of the offence, the facts proved constitu¬ 
ted another offence by themselves without those 
elements, it is in that case only, it is said, that 
a minor offence has been committed. In my 
view, therefore, if the case can come under 
Ss. 236 and 237, then only petitioner 1 can be 
convicted for abetment of the offence without a 
charge for it. 

[6] In 21 Gr. L J. 44 1 which is one of the cases of 
this Court dealing with the point, the conviction 
was sought to be upheld on the principle enunciat¬ 
ed in s. 237, Criminal P.C. Das J. sitting singly, 
dealt with the point in the following manner: 


3r»2 Patna 


Hira Sah v. Emperor ( Bay J.) 


A. I. R. 


■‘but the learned Asaiotaul Government Advocate 
say3 that the conviction is perfectly correct under 
8. 237, Criminal P. C. Section 237 provides that if, in 
;ho case mentioned in S 236 the accused i3 charged 
with one offence and it appcai’3 in evidence that he 
committed a different offence for which ho rni^ht have 
been charged under the provisions of that section, he 
'may bo convicted of the offence which lie is shown to 
have committed, although be was not charged with it, 
It will be seen, therefore, that the operation of S. 2.37 
is by the express provisions of thatfection limited only 
to the case mentioned in S. 23G. Section 236 provides 
lhat if a single act or scries of acts is of such a nature 
-hat it is doubtful which of several offences the facts 
which can bo proved will constitute, the accused may 
he convicted of having committed all or any of such 
offences, or may be charged in Iho alternative with 
having committed some one of tho said offences. There¬ 
fore, reading S 236 it appears that tho accused may bo 
convicted of an offenco although ho was charged with 
mother offence, if a single act or a series of acts with 
whioh he may be charged is of such a nature that it is 
doubtful which of sevoral offences tho facts which can 
be proved will constitute. Now, in this case is it doubt¬ 
ful upon the facts found by the Courts below which of 
the several offences has been committed by the peti¬ 
tioner. In my viow S. 236, which must control S. 237, 
only applies when from tho evidence led by tho prosecu¬ 
tion it is doubtful which of the offences has been com¬ 
mitted by the petitioner. But if tho evidence which has 
been led by tho prosecution leads to one result and one 
result only, it cannot possibly be said that it is doubt¬ 
ful which of tho offences has been committed by the 
petitioner." 

Taking this viow as to tho meaning of S. 236, 
tho learned Jndgo hold that the conviction for 
abotment of tho offenco while the accused had 
been charged for the substantive offence was bad. 
It may be noted in tho first placo that this case is 
no authority for tho proposition that if any parti¬ 
cular case answers the requirements laid down 
in S. 236, and, thoreforo, comes to be governed 
by 8. 237, the conviction for abetment cannot be 
sustained. With great respect. I fail to under¬ 
stand that S. 236, whilo providing (hat in case 
of doubt the accused may be chargod either 
severally or alternatively for different offences, 
what is meant is not doubt with regard to 
the facts but doubt with regard to the law, 
that is to say, wlieu on cortain facts it is 
doubtful what offenco it will amount to, it is 
then only that tho man can be charged alterna¬ 
tively with several offonces if tho facts so per¬ 
mit So far as tho question of doubt as to fact 
is concerned, that does not entitle the prosecu¬ 
tion to involvo tho accused iu a number of 
oharges, rather that is a course which is dis¬ 
tinctly prohibited by tho provisions relating to 

accuracy of framing of the charges and their 
joinder in one trial. 

[7] Thoro is another caso of this Court, CO 
I. C. 090, 3 decided by Ross J. in which the 
learned Judge, following a Madras ease winch I 
shall deal presently, 33 Mad. 264, 3 held that there 
can lx) no convictiop for abetment whilo the 


charge is for the substantive offence. There ia 
no discussion whatsoever on the point. 

[8] So far as the Bombay High Court is con¬ 
cerned, there are two cases : The earliest one is 
11 B. H c. r. 240* and 81 1 , o. 959. 6 The latter 
case follows the earlier one and holds that the 
Legislature in amending s. 238, Criminal P. C., 
by adding subs. (a. a) and thereby making it 
permissible to convict a man for attempt of an 
offence oven though be is not charged for it and 
whilo he is charged with the principal offence, 
makes it clear, inferentially, that for sustaining 
a conviction for abetment a separate charge 
has to be framed. Tho case further says that 
circumstances constituting abetment may be 
quite distinct from tho circumstances constitu- 
ting the principal offence and the accused may 
not be conscious that he will have to meet those 
circumstances implying abetment. Therefore, it 
is said, it is not proper for them to convict. The 
inference drawn from the absence of amendment 
of s. 238 is not in point. Section 238 ia devoted 
to providing for correctness of conviction for 
the minor offence while the accused ia charged 
with the major offence. This inference ia only 
permissible if abetment is taken to bo a minor 
offence of the principal offence, but it ia not so. 
So far as the question of attempt to commit an 
offenco is concerned, there having been some 
doubt expressed in Courts as to whether a minor 
offence or a substantive offence was committed, 
the Legislature stepped in and introduced the 
amendment. Tho decision of the Court, so far aa 
it has laid down that where the accused ia not 
conscious, on account of the charge, of the fact 
that he will have to meet certain circumstanoea 
which do not fall to be considered in the charge 
for the substantive offence but which have to be 
made out in order to sustain a conviction for 
abetment, the conviction for abetment should 
not be made enunciates, no doubt, a true rule. 
But where the facts of the case are such that 
tho circumstances required to make out an 
offenco for abotment are almost the same which 
aro required for making out the substantive 
off enco and the accused is not taken by surprise 
nor is he prejudiced in bis defence on account of 
tho absence of a charge for abetment, he can 
certainly be convicted tor it even though charged 
for tho substantive offence. Tuis ia in fact the 

spirit of S3 236 and 237. 

. [ 9 J In 69 cal. 1192 6 their Lordships did not 
accept the view taken in the earlier Calcutta 
case in 44 c. L J. 216 7 aud said : 

"It is argued from that, that inasmuch as tho sec¬ 
tion permits of a conviction of an attempt to commit 
an offence, it, by implication, excludes a conviction of 
abetmout. I cannot accept that view. U appears me 
that this case falls within the provisions of 8. 8 46 . A 
conviction of abetment, although it is not chouedi ii 
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lawful, not by reason of S. 238, but by reason of S. 237. 
This view has been adopted in the more recent case in 
34 C. W. N. 198. 8 In that case Suhrawardv and Jack 
JJ., carefully examined all the cases and oame to the 
conclusion that each case must be considered upon its 
own merits and that the authorities do not justify a 
general proposition to the effect that in no case where 
substantive offence only is charged is a conviction for 
abetment legal.” 

[10] In 49 ALL. 120 9 it ha3 been said : 

“Abetment not being a minor offence, S. 238 would 
-not apply. It can come under S. 237, if there is no 
element in the abetment which is not included in the 
charge. The principle is that no man should be convic¬ 
ted of an offence on a charge which he had not had an 
opportunity of answering.” 

[11] In 57 cal. 807 8 it has been said that 
where the case can be brought within the princi¬ 
ples of S. 237, Criminal P. C., and the accused 
has notice of the facts, that he has to meet in 
case of a charge for abetment, there is nothing 
wrong to convict him for abetment even though 
he has been charged for the substantive offence. 
The same principle has been adopted in various 
other High Courts though there is some conflict 
of opinion in Madras. In one Division Bench 
(Single Bench?) case in 23 M. L. J. 722 10 it has 
been said that if on the facts two charges, that is, 
one for the principal offence and the other for 
abetment can be framed, then the accused can 
be convicted of abetment though not charged 
separately. If the facts constituting the princi¬ 
pal offence and the abetment are different as 

^ they generally are, then the conviction cannot 
be for abetment on a charge for the principal 
offence. 

[12] The case in A. I. R. 1930 Nag, 145 11 
accepts the view of the Calcutta High Court to 
the effect that a conviction for abetment is per¬ 
missible though not separately charged provided 
the charge for the substantive offence brings to 
the notice of the accused all the facts that are 
necessary for making out a case of abetment. The 
decision proceeds mainly upon the applicability 
to any particular case of Ss. 236 and 237, Crimi¬ 
nal P. C. 

[13] The decision in A. I. R. 1931 Oudh 274 12 
says : 

“ No universal rule can be laid down to the effect 
that in no case is a conviction for abetment permis¬ 
sible, where only the principal offence has been charged. 
But if on precisely the same faots charges might have 
been framed both of the commission of the principal 
offence and of the abetment thereof, the case comes 
within the purview of Ss. 236 and 237 and the High 
/ Court may, in exercise of either its appellate or its re- 
visional jurisdiction, alter the conviction for the prin¬ 
cipal offence to one for abetment thereof although the 
offenoe of abetment was not separately charged against 
the accused.” 

[14] The trend of authorities, therefore, is to 
the effect that if the facts of the case are such 
that the principles of Ss. 236 and 237 may be 
applicable thereto, and if no prejudice is caused 
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to the accused in his defence, the Court of revi¬ 
sion can alter a conviction for substantive 
offence into one for abetment. 

[15] Coming to the facts of the present case, 
the petitioner along with his son was charged in 
the following manner: 

“That you, on or about 15-5-1945, at Ckandi, 
P. S. Arrah Mofassil, did not issue a receipt on demand 
to the above-mentioned Jagdish Ram P. W. 3 and 
thereby contravened condition No. 5 of the license issu¬ 
ed in the name of Sarju and thereby contravened orders 
made under R. 81 (2), D.I.R. and thereby committed au 
offence punishable under R. 81 (4), D. I. R. and within 
my cognizance”. 

The substance of this charge is that though the 
licence stands in the name of your son, you, 
for all practical purposes, are a licensee too, and 
you have committed the offence in the manner al¬ 
leged. The only fact that the license does not stand 
in his name makes him guilty if at all of abet¬ 
ment and not of the substative offence. Had 
the license stood in his name, or had the re¬ 
levant rule of the Defence of India Rules made 
a provision to bring the beneficiary of a particular 
license within the purview of a rule in the same 
manner as the man in whose name the license 
stood, he could have been convicted of the 
substantive offence as well. After giving my 
anxious consideration to the case, I do not find 
any single fact which is necessary either to be 
said or proved in order to convict him for abet¬ 
ment which has not been said nor proved in 
order to convict him of the substantive offence. 
In my view, this is just a case which oomes 
within the purview of Sections 236 and 237, 
Criminal P. C. 

[16] Besides, the evidence discloses that 
the licensee is a boy of 11 years of age, as I 
have already said. Therefore the petitioner’s 
concern in the offence amounts to this that he 
is in substance the licensee and that he, in car¬ 
rying on the whole business and affairs, has 
contravened the rules. In my view, therefore, 
this case comes within ss. 236 and 237. 

[17] It was argued by Mr. Prem Lall on 
behalf of petitioner 1 that had he been 
charged for abetment, he could have taken a 
defence that according to the practice of the 
shop, the licensee himself personally could come 
and issue a receipt basing on the notes prepared 
or left or on information received from the 
salesman. If this argument could convince me, 
certainly I should acquit petitioner 1 of the 
charge; but if this was the practice, or if any 
other defence of the kind was available, that 
would also prevail in exonerating him from the 
principal offence. Any licensee can come and 
say that it is not that I refused to grant a re¬ 
ceipt, but I wanted to give it later after having 
formally prepared it. I do not see that there ia 
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any defence which was available to him against 
the charge of abetment which was not necessary 
to be put forward while answering a charge for 
the substantive offence. Therefore, in my view, 
he is not at all prejudiced by altering the con¬ 
viction of substatantive offence into one for 
abetment which I hereby do. 

[18] In my view, however, the sentence of 
rigorous imprisonment calls for interference. 
Petitioner l, it is represented, has already 
suffered one week’s imprisonment. I could, 
therefore, remit the rest of the sentence of im¬ 
prisonment and in lieu thereof I would sentence 
him to a fine of Rs. 150 and in default two 
months’ rigorous imprisonment. The case of peti¬ 
tioner 2 has not been reagitated before me 
by the learned counsel, who in his usual fair¬ 
ness submitted that there is no point against 
his conviction and so he had nothing to say, and 
that was done, in my opinion, very rightly. 
Subject to this modification, the rule is 
discharged. 

Rule discharged. 


A. I. R. (34) 1947 Patna 354 [C. N. 118.] 
Imam and Bennett JJ. 

Hari Gope and others — Appellants v. 
Emperor . 

Criminal Appeals Nos. 11 and 15 of 1946, Decided on 
24-7-1946, from decision of Addl. Sessions Judge. Gaya, 
D/- 22-12-1945. 


fa) Penal Code (I860), S. 40 — Motive. 

It is not necessary for the prosecution to prove motive 
for the occurrence so long as the evidence of the crime 
is clear and acceptable. [Para 2] 

(b) Criminal P. C. (1898), S. 286 — Duty of pro¬ 
secution and Court in criminal cases. 

In a capital case it is the duty of tho prosecution to 
place before the Court all material irrespective of the 
question as to whether they help the accused or go 
against him. [Para 3J 

Per Bennett J. —In criminal proceedings the prosecu¬ 
tion is not to prove the case of the particular com¬ 
plainant. It is their duty.to place before the Court all 
the relevant facts and circumstances within their know¬ 
ledge whether for or against accused except those which 
it is reasonable to assume will bo adduced in evidence 
by the defence if the defence wish to rely thereon. The 
primary duty of the criminal Court is to arrive at the 
truth and for that purpose to ensure so far as possible 
that all available evidence is placed before it. [Para 5] 

Cr* P. C. — 

(MG-Com.) S. 286, N. 13. 

(c) Evidence Act (1872), S. 114, Illustration (g)_ 

F ailure to examine eye-witness in criminal case 
—Cnminal P. C. (1898), S. 286. 

Where in a capital case the prosecution did not exa- 
he h^d been 'gafne^over 6 ^* 111 ^ 8 ° n lb ° 6t0Und th *‘ 

... — b, lb, police ™ 

occurrence. me 

Cr. P. C. - 3] 

(’46-Com.) S. 286, N. 13. 


Cases referred :— l 

1. (’29) 8 Pat. 289 : 16 A. I. R. 1929 Pat. 275 :m 
I. C. 770, Kunja Subudhi v. Emperor. 

2. (’15) 42 Cal. 422 : 2 A. I. R. 1915 Cal. 545 -27 I. C. 

554, Ram Ranjan Roy v. Emperor. 

S. Mehdi Imam and S. C. Chakravarti (in No. lb) 
and Baldeva Sahay and A. N. Lai (in No. J5J_ 

for Appellants, j 

The Standing Counsel — for the Crown. I 

Imam J. — In these two appeals there aw 
seven appellants. All of them except Kali Gope 
have been convicted under s. 148, Penal Code, 
and sentenced to one year and a half rigorous 
imprisonment. Kali Gope was convicted under 
S. 147, Penal Code, and sentenced to one year’s 
rigorous imprisonment. All the appellants except 
Kali Gope were further convicted under S. 924/34 1 
and sentenced to two years’ rigorous imprison. I 
ment for assaults on Ramdeo Gope and Tulach I 
Gope. The appellant Ramkesbwar Gope was I 
convicted under s. 802 , Penal Code, for causing 
the death of Kashi Gope and sentenced to trans¬ 
portation for life. The appellant Kali Gope was I 
convicted under s. 325, Penal Code, for causing 
grievous hurt to Tulach Gope and sentenced to 
three years’ rigorous imprisonment. He was 
further convicted under s. 323 for an assault upon 
Ramdeo Gope, but no separate sentence was 
imposed upon him on this charge. All the 
sentences of imprisonment on all the appellants 
were directed to run concurrently. (His Lordship j 
narrated the facts of the case and set out the 
contentions of both the sides and in doing so ^ 
observed as follows:) It was further urged that 
the chaukidar Rampadarath Dusadh has not 
been ‘examined by the prosecution and it 
was apparent on the face of the story given by 
the prosecution that he had come to the field 
and seen Tulach Gope in an injured condition 
and that he was preparing to take him to the 
thana w ? hen an attack took place by the accused 
persons and that he bad witnessed the assault 
on Kashi Gope. The failure to examine this 
witness must be a eiroumstance from whioh an 
adverse inference against the prosecution should 
be drawn. 

[2] The question of possession of liot No. 100 or 
riot no. 172 or any portion of the ioi bigbas has 
come in for a good deal of discussion. As the 
prosecution story stands concerning the occur¬ 
rence, it is really unnecessary to decide the 
question of possession. The discussion beoame 
relevant only for the purpose of investigating 
the issue as to whether there was any motive on 
the part of the appellants to cause a riot and 
commit murder. If the evidence of the prosecution 
witnesses is in the main reliable regarding the 
substantial story as to the stages of the various 
assaults, then it was quite unimportant as to the 
motive which led the accused to commit the 
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assault. (After discussing the evidence the judg¬ 
ment proceeds:) The witnesses did state that the 
accused were objecting as to why Tulach Gope 
should cut the crop and this would only be 
because the accused party felt they had a right 
to that crop and that could only be consistent 
with the theory that the crop had been grown 
by them. I think it is well known in criminal 
trials that it is not necessary for the prosecution 
to prove motive for the occurrence so long as the 
evidence is clear and acceptable. The failure to 
prove a motive for the occurrence would not 
necessarily in all circumstances affect the merits 
of a case. Here in this case the prosecution had 
attempted to suggest a motive and the motive 
suggested by them does not appear to me to be 
unreasonable. 

[3] The non-examination of Padarath chauki- 
dar has caused me a good deal of anxiety as to 
whether it would not be'desirable to have this 
individual summoned to give evidence. It is 
said that he has been gained over. It is so easy 
to make the suggestion and consequently I exa¬ 
mined his statement before the police in the 
diary and I am satisfied that a very important 
witness was not examined by the prosecution. 
It has to be remembered that a very serious 
charge of murder was pending against one of 
the appellants and it is, I think, the duty of the 
prosecutor, quite independent of the desires 
of the complainant or any one else, to place the 
evidence of a witness examined so early in the 
case as Padarath chaukidar was and who had 
seen a major portion of the occurrence and 
whose evidence was of the utmost importance 
regarding the identity of the murderer of Kashi 
Gope. I am not at all satisfied with the ex¬ 
planation offered that he has been gained over. 
There was no question at the time that he was 
examined by the police of his being gained over 
then. I can only refer to the case in 8 Pat. 289 1 
at p. 308 where Pazl Ali J. (as he then was) 
referred to the observations of Sir Lawrence 

Jenkins in 42 Cal. 422 2 : 

* 

“The purpose of a criminal trial is not to support at 
all costs a theory but to investigate the offence and to 
determine the guilt or innocence of the accused and the 
duty of a public prosecutor is to represent not the police 
but the Crown and this duty should be discharged 
fairly and fearlessly and with a full sense of the res¬ 
ponsibility attaching to his position.” 

Fazl Ali J. then went on to say : 

“It was also pointed out by that eminent Judge that 
in a capital case it is the duty of the Crown to place 
before the Court all materials irrespective of the ques¬ 
tion as to whether they help the accused or go against 
him, and it has been rightly observed that the rule is 
not merely a technical one but founded on common 
sense and-humanity.” 

If I may say so respectfully, I entirely endorse 
these words. I do think it was entirely wrong 


for the prosecution not to have examined 
Padarath chaukidar. I am, however, also satis¬ 
fied that no good purpose would be served now 
by examining him since a good deal of time has 
transpired since the occurrence and whatever 
benefit Ramkeshwar Gope may have received 
from his evidence with reference to the charge of 
murder, I am inclined to think that the exami¬ 
nation of Padarath chaukidar at this stage 
might be adverse to the interests of the other 
appellants. (His Lordship after further discussing 
the evidence concluded.) 

[4] The appellant Remkeshwar Gope has been 
convicted for the murder of Kashi Gope. I think 
this appellant is entitled to say that since this 
fact was not mentioned in the first information 
report or in the earlier stages of the statements 
of witnesses examined during the police investiga. 
tion, the benefit of the doubt should be given to 
him regarding the prosecution case that he was 
the murderer of Kashi Gope. Normally one would 
wonder as to why an individual should falsely 
accuse another of murder unless the allegation 
against that individual was true. It would be 
unreasonable for an individual to give up the 
real murderer and name another falsely unless 
the motive was very strong. The fact remains, 
however, that one cannot be too careful in con¬ 
sidering evidence in a riot case, particularly 
when there is indication of some trouble in the 
village between this appellant and the gomasta. 
In this connection it becomes all the more im¬ 
portant to keep in mind the importance of the 
omission on the part of Lachman Gope and his 
witnesses to name the appellant Ramkeshwar 
Gope as the assailant of Kashi Gope at the 
earlier stages of the police investigation. I think 
it would be reasonable to act with caution in 
such circumstances and I would give Ramkesh¬ 
war Gope the benefit of doubt with reference to 
this charge. I have considered his defence evi¬ 
dence of alibi and I think it must be rejected. 
Similarly the conviction of Kali Gope under 
Ss. 325 and 323, Penal Code, must also fail as 
one does not find in the first information report 
that Kali Gope assaulted Tulach Gope or Ram- 
deo Gope. In the circumstances the conviction 
and sentence of Ramkeswar Gope under s. 302, 
Penal Code, is set aside. Similarly the convic¬ 
tion and sentence on Kali Gope under s. 325 is 
set aside. There is no separate sentence under 
S. 323, Penal Code, against him but the convic¬ 
tion is set aside. In other respects the conviction 
and sentence of the appellants under the other 
sections must be upheld. With this modification 
the appeals are dismissed. 

[5] Bennett J. — I should like to express my 
own views on a matter mentioned by my learned 
brother which has arisen incidentally in these 
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appeals. In criminal proceedings the prosecution 
are not concerned to prove the case of the parti¬ 
cular complainant. It is their duty to place 
before the Court all the relevant facts and 
circumstances within their knowledge, whether 
for or against the accused, except those which it 
is reasonable to assume will be adduced in evi¬ 
dence by the defence if the defence wish to rely 
thereon. The primary duty of the criminal Court 
is to arrive at the truth and for that purpose to 
ensure so far as possible that all the available 
evidence is placed before it. It is mainly for this 
reason that the Court is authorised by s. 172, 
Criminal P. C., to peruse the case diary and by 
S. 540 of the Code to summon and examine any 
person as a witness in the case. These respec¬ 
tive duties of the prosecutor and of the Court 
are fundamental to the proper administration of 
criminal justice. 

[G] In my opinion, in failing to call the 
chaukidar Padarath in this case both the pro¬ 
secutor and the Court failed signally to discharge 
their respective duties. The statements made by 
him to the police were such as could not in 
justice have been omitted from any impartial 
consideration of the charges against the appellant 
Ramkeshwar Gope. The prosecutor could not 
reasonably suppose that the defence would call 
this witness because although favourable in one 
respect to the appellant Ramkeshwar Gope, his 
statement in other respects was inimical towards 
him and to the other appellants. In these circum- 
stances it was the bounden duty of the prosecu¬ 
tion to call him os prosecution witness. I can 
only assume that the learned Judge did not read 
the case diary as I fail to understand, if he had 
read it, how he could have felt himself at 
liberty in his conscience to convict the accused 
without providing himself with the opportunity 
of considering the chaukidar’s evidence. 

[7] Subject to those observations and for the 
reasons given by my learned brother, I concur 
in the proposed order. 

G-B. Order accordingly. 
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Sinha and Reuben JJ. 

Murlimanohar Prasad Singh and othe 
~~~ Appellants v. Ramlakhan Singh ai 
another — Respondents. 

Appeal No. 63 of 1943, Decided on 24-L194G, frc 
decision of Sub-Judgo, Patna, D/-8-5-1943. 

(a) Deed — Construction — Gift of property 

woman in lieu of maintenance held did not coni 
absolute interest. 1 

One B who was in possession of ancestral proper 
m his anxiety to provide for the maintenance of 1 
stop-mother K oxoouted a deod of gift whereby certa 
earpeshgi interests along with certain other ll! 

were transferred to K in lieu of her maintenance. T 


deed provided “under this deed of gift the said K has 
got the right of possession over the zarpesligi interest 
as also the right of realisation .... and she has also got 
the right to appropriate the produce of the other afore¬ 
said properties”. The deed provided that neither the 
executant nor his heirs shall have a right to take 
possession of the said properties and to realise the 
aforesaid zarpeshgi : 

Held that the deed conferred only a life interest on 
K and not an absolute interest and the last provision 
was not inconsistent with an intention to give life 
interest. [Para y-j 

Held also that the intention of the executant was 
that when the necessity for K's maintenance ceased, 
the property should revert to the joint family: 34 All. 
234 (P. C.), Ref. [Para 8] 

Held further that the propriety of using the sub¬ 
sequent deed of partition for interpreting the deed of gift 
was doubtful: 24 Cal. 834 (P. C.), Ref. [Para 8] 

(b) Deed — Construction — Deed of partition by 
father in possession of joint family property—Share 
given to mother described as malik — Interest of 
mother held was only widow’s estate. 

A Hindu father in possession of joint family property 
executed a partition deed whereby certain property waa 
given to his mother. It was provided that the mother 
having taken possession of the property as malik should 
appropriate the income thereof: 

Held that the word ‘ malik ’ should be considered 
along with the fact that the person to whom the share 
was allotted was a woman. The exeeutant must be 
taken to know that as a general rule women do not take 
absolute estates. It could not therefore be said that the 
intention was to create absolute rights in favour of the 
mother who would get an ordinary widow’s estate in the 
share allotted to her. [Paras 11 & 18] 

(c) Hindu law — Partition — Power of father in 
joint family to divide property between himself, his 
sons and females does not extend to creation of 
absolute right in favour of females. 

Whore a father in a joint Hindu family is exercising 
his power to divide the family property between himself 
and his sons and suoh females as are entitled to a share 
on partition, the power does not extend to the creation 
of absolute rights in favour of the females. [Para 11] 

(d) Pleadings _ Plaintiff should not be allowed 
to proceed on claim outside his pleadings. 

Where a olaim was never put in issue, and the defen¬ 
dants were not called on to plead to or to adduce evi¬ 
dence on the point, it would be unfair to them to allow 
the plaintiffs to proceed on a claim which is outside 
their pleadings. [ Para 14 ] 

(e) Hindu law—Female acquiring widow’s estate 
— Her subsequent acquisitions, in absence of con¬ 
trary intention, would be regarded as accretions to 
family estate. 

Where the interest acquired by a female in the pro¬ 
perty which she acquired under a gift and a partition is 
a widow’s estate, in the absence of anything to show 
that she intended to keep her subsequent acquisitions 
separate from the family estate, suoh acquisitions would 
be regarded as accretions thereto: 14 Cal. 387 (P, C.), 

»»• [Pure 15] 
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Debi Mangal Prasad Singh v. Mahadeo Prasad Singh. 

3. (OS) 35 I. A. 17 : 30 All. 84 (P. C.), Mt. Surajmani 
v. Rabinath Oza. 

4. (’16) 43 I. A. 183 : 3 A. I. R. 1916 P. C. 20 : 38 AIL 
446 : 37 I. C. 122 (P. C), Fatehohaod v. Rupchand. 
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Gulab. 
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305 : 66 I. C. 193 (P. G), Sasiman Choudharain v. 
Shib Narain. 

7. (’28) 55 I. A. 180 : 15 A. I. R. 1928 P. C. 156 : 50 
All. 375 : 109 I. C. 703 (P. G), Narasinga Rao v. 
Mahalakshmibai. 

8. (’31) 58 I. A. 270 : 18 A. X. R. 1931 P. C. 179 : 59 
Cal. 142:134 I. C. 648(P. G), Sarajubala Debi v. Jyotir- 
moyee Debi. 

9. (’33) 60 I. A. 56 : 20 A. I. R. 1933 P. C. 67 : 55 All. 
61 : 142 I. C. 6 (P. C.), Bishunath Prasad SiDgh v. 
Chandika Pra9ad Kumari. 

10. (’75) 2 I. A. 7 : 14 Beng. L. R. 226 : 3 Sar. 405 
(P. C.), Mahomad Sliumstool v. Sewakram. 

11. (*08) 35 I. A. 118:35 Cal. 896 (P. C.), Radha Prasad 
v. Ranimoni Dassi. 

12. (87) 14 I. A. 63 : 14 Cal. 387 : 5 Sar. 1 (P. C.), 
Skeolochan Singh v. Babu Sahib Singh. 

P. R. Das , L. K. Jha , A. H. Fakhruddin and B. B. 
Saran- —for Appellants. 

Peare Lai Banerji, Guneshwar Prasad and 
Devendra Prasad— for Respondents. 

Reuben J. — This is an appeal by the defen. 
dants against a decree of the Subordinate Judge, 
Third Court, Patna, in a suit for declaration of 
title and recovery of possession. The following 
genealogical table will explain the relationship 
of the parties: 

EANHAI PANDE 

_I_ 

I I 

Sheoskankar Singh Deorani Kuer 

(widow, Biso Kuer, 

3rd wife. Died 1922) 


Tapo Kuer Binda Prasad 

(By first wife) (By second wife 

died about . 

1900. Widow 
Phuleswar Kuer died 
13-8-1940) 

I 

Raja Ram 
“(Deceased) 


Hari Prasad SiDgh Thakur Prasad Singh 

Deft. 4 | 

Ambica Prasad Singh 
Deft. 3 


Murli Manohar Prasad Krishna Manohar 

Singh Deft. 1 Prasad Singh 

Deft. 2. 

[2] According to the plaintiffs, the property 
in suit is the ancestral property of Binda Prasad 
together with accretions acquired from the 
income thereof. It is claimed by plaintiff 1, 
Ramlakhan Singh, as son of Binda Prasad’s 
sister, Tapo Kuer, and by plaintiff 2, as trans. 
feree of a share in the property under a sale 
deed, executed on 14-7*1941, by plaintiff 1. Before 


his death, Binda Prasad executed two deeds in 
respect of all his properties. One was a deed of 
gift dated 12 6-1889, purporting to transfer a 
portion of the property to his step-mother Biso 
Kuer. The other was a deed of partition dated 
12-10-1S89, purporting to divide the remaining 
property between Binda himself, his son Raja 
Ram, his wife Phuleswar Kuer and his step¬ 
mother Biso Kuer. According to the plaintiffs, 
these deeds were merely sham transactions 
intended to protect the estate from creditors, and 
the property continued to be vested in Binda 
Prasad. Binda’s son, Raja Ram, predeceased 
him. According to the plaintiffs, Phuleswar Kuer 
succeeded Binda Prasad and was herself succee. 
ded by plaintiff 1 on her death in 1940 but in 
1941, plaintiff 1 was dispossessed by defendants 1 
and 2, claiming the property under certain deeds 
executed in their favour by Mt. Phuleswar Kuer 
and Hari Prasad Singh defendant 4 on 25-7-1940. 
The plaintiffs challenge the execution of these 
deeds by Phuleswar. 

[3] The suit was contested by defendants 1, 2 
and 4 . Defendant 2 has since died and his mother 
has been substituted in his place. The contesting 
defendants deny the alleged relationship between 
plaintiff 1 and Binda Prasad. According to them, 
plaintiff 1 is merely the step-son of Tapo Kuer 
and has no connection whatever with the family 
of Binda Prasad. They assert that the two deeds 
of 1889 represent real transactions and that 
under these deeds, Biso and Phuleswar took an 
absolute interest in the property assigned to 
them after the respective deaths of Raja Ram 
and Biso, their property passed to Phuleswar, 
who on 26-7-1940, executed a deed of gift in 
favour of defendants 1 and 2 in respect of pro¬ 
perties over which she had acquired an absolute 
title ; as regards the portion of the prorerty in 
which she only got limited interest, she made an 
oral surrender of it in favour of the next heir, 
defendant 4, who gave these properties to de¬ 
fendants 1 and 2 by the second deed of gift, in 
the execution of which Phuleswar also joined as 
an executant. According to the defendants, these 
deeds are valid and effective and passed the 
title to defendants 1 and 2. The Subordinate Judge 
accepted the plaintiffs’ story that plaintiff 1 is 
the son of Tapo Kuer. He found that the deeds 
of 1889 were sham transactions and were not 
given effect to. In consequence, he held that 
plaintiff 1, as Binda Prasad’s heir, is entitled to 
succeed to the property after the death of 
Phuleswar. He found the deeds of 1940 to have 
been executed by Phuleswar but was inclined to 
think that she had no independent advice and 
did not understand the nature of the transac¬ 
tions ; in view of his other findings, it was not 
necessary for him to record a definite finding on 
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this point. In the result Subordinate Judge 
decreed the suit and directed that mesne profits 
be ascertained in a separate proceeding. 

U] The main question that arises in this case 
is that of the alleged relationship of plaintiff 1 
to Rind a Prasad ; if this is decided against the 
plaintiffs the further questions as to the genu- 
ineness and effect of the deeds in suit do not 

, Tbe > ev.dence on the point is etirely oral. 

he plaintiffs examined several witnesses in 
support of their case, of whom the Subordinate 
Judge has relied upod Dalbhajan Singh (p. w 3 ) 
Mathura Prasad Singh (p. w. 5 ), Ivapildeo Singh 
(p. W. 6 ), Binod Bihari Singh (p. \y 7 ) D 0 o 
Kumar Singh (p. w. 12 ), Suraj Singh (p w U ) 
and Jograni Kuer (p. w. 22 ). (His Lordship then 
examined the evidence of witness and concluded 
as follows.) On the above grounds, I think that 
the finding of the Subordinate Judge that plain¬ 
tiff Ram Lakhan is the son of Sheo Gopal by 
his wife Tapo Kuer is correct, and it becomes 
necessary to consider the nature and effect of 
the two deeds executed by Binda Prasad. 

[ 5 ] The Subordinate Judge has held that the 
two-documents represent sham transactions'merely 
to protect the property from Binda Prasad’s 
creditors. In his consideration of this point, he 
has made the basic error in placing the onus 
wrongly on the defendants to establish positively 
that the documents represent real transactions. 
That the Musammats got their names mutated 
in respect of the property is admitted by plain, 
tin 9 witness Binod Bihari Singh (p. w. 7 ), and 
large number of documents have been brought 
on the record to show that these ladies noted "as 
owners in possession of the property. It is not 
necessary to give details of these documents 
because they have been sot out fully in the 
judgment of the Subordinate Judge. He has at¬ 
tached no weight to them on the ground that, 
the inten ,on being to defraud creditors, the 
pretence that the transactions were real transao- 
lons’had to be kept up in subsequent transactions 

oI h!“!L i 0 1 p T^ y ' T Anothei ' Rround relied 

on by the Subordinate Judge for holding these 
to be sham transactions is the absence of certain 

bonk’ 9 ' ml! colleotion P a P 0 r 3 and account- 
book,. These papers, if produced, could have 

wa?u'sTd°ifth n the Tl Sftme er0und whioh 

was used in the case of the papers produced In 
order to establish that the deeds in question 
were not really what they seemed, positive 
evidence pointing definitely to that conclusion 
*as necessary and in the absenco of such 

annnM ^ ° f the Subordinate Judt 

cannot be uphe d. I shall, therefore tako up the 

consideration of the effect of these deeds. P 

12 J iJa’l ? n gift , EX ' 4 wa3 «eouteclon 
12-6.W89, a few months after Binda Prasad at- 


A. I. S, 

tained majority. It begins with a recital that 
after the death of his father and of his own 
mother, Binda Prasad was looked after by 
Mt. Biso Kuer, who “protected and saved my 
properties” and “so managed the affairs that sha 
augmented the properties left by my father.” It 
expresses anxiety that Biso Kuer should not be 
put to difficulty owing to irregularity in the 
payment to her of money necessary for her 
maintenance. Hence, the deed recites, the gift is 
given to her “in lieu of her maintenance and 
support.” Certain zarpeshgi interests are transfer, 
red to Biso Kuer along with three bighas kariyar 
land and certain raiyatkliana lands occupied by 
tenants. The same words of gift cover tbe 
zarpeshgi interest and the other property, and it 
has been argued by Mr. Das that, since the 
absolute nature of the interest given to Biso 
Kuer over the zarpeshgi is not contested, tbe 
deed should be deemed to have the same effect 
as regards the other property. The words are 
qualified, however, by the passage that follows : 

"I make declaration and give out in writing that the 
aforesaid Musammat should maintain herself and her 
dependants from the inoome and produce of the afore¬ 
said properties and perform pilgrimage and barats. The 
aforesaid Musammat has also got the right to realise by 
proper means Rs. 13,844 the amount of pe 3 hgi men- 
tioned in the deed dated 24-7-1337 due by Sayed 
Habibur Rahman aforesaid within the period or after 
tbe expiry thereof and to bring the same into her pos¬ 
session and appropriation under this deed of gift. Mt. 
Biso Kuer aforesaid has got’and shall have the right to 
realiso all the zarpcshgis as per stipulations mentioned 
in the said zarpeshgi deeds. In short under this deed 
of gift tho said Musammat has got the right of posses¬ 
sion over tho 3drpeshgi interest as also the right of 
realisation of the zarpeshgi mentioned in the deed 
dated on 24-7-1887 and she ha 9 also got the right to 

appropriate the produce of the other aforesaid properties 
mentioned below.” 

[7j Ho thus makes it dear that he gives to 
Biso Kuer the right to present possession of the 
zarpeshgi interest a9 well as to realise and ap¬ 
propriate the amount due on it and that, as 
regards the other property, she will have merely 
the right to appropriate the produce. Mr. Das 
also stresses the covenant jin the document by 
which the executant binds himself and his heirs 
and representatives, and says that neither he nor 
they have nor shall have on any account any 
right to take possession of the aforesaid proper¬ 
ties and to relise the aforesaid zarpeshgi ." Those 
words have to be read with the document as a 
whole, and do not necessarily indicate the inten. 
tion to give an absolute interest. They may bo 
intended to bind the heirs and representatives of 
Binda Prasad in the event of Binda Prasad *3 
doath during the life-time of Biso Kuer. Henoe, 
this covenant is consistent with an intention to 
give merely a life interest. That such was tho 
intention of Binda Prasad appears from tho 
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1M differing provisions made by him with reference 
to the zarpeshgi property and the other proper- 
^ ty covered by the deed. It also appears from 
&] his declaration that the “aforesaid Musammat 
k should maintain herself and her dependants 
t from the income and produce of the aforesaid 
k properties.” Had he intended the gift to extend 

to beyond the life time of the ; Musammat, we would 
fif have expected a reference to the heirs and re- 
k presentatives of the Musammat. 
id [8] Finally, Mr. Das relies on the fact that in 
r- the subsequent deed of partition, which divided 
r into four equal shares the property of Binda 
1 Prasad, the property covered by this deed of gift 
a was left out of account with the remark that 
I Binda now had no concern with it. He argues 
3 that this shows that Binda Prasad regarded the 
) gifted property as having passed to Biso Kuer 
) absolutely. The propriety of using the deed of 
l partition for interpreting the deed of gift is 

i doubtful: 24 I. A. 76 1 at p. 88. Even taking it as 

admissible for this purpose, the opinion of Binda 
, Prasad expressed in this deed would not outweigh 
the positive indications in the deed of gift that 
the interest which was being given was a life 
1 interest. The next point that arises is the course 
of the succession to the property on the death of 
Biso. Binda Prasad showed his consciousness 
that the property was joint family property by 
his statement at the commencement of the deed 
that the property had come from his father and 
had been augmented by Mt. Biso Kuer, acting 
as ijs guardian. The gift was made to her for 
het^fnaintenance. Tt is reasonable to infer that 

I his intention was that when the necessity for her 
maintenance ceased, the property should revert 
to the joint family: 39 1. A. 121 2 at p. 131. At # the 
| death of Mt. Biso, Rajaram was dead, therefore, 
* the property would revert to Phuleswar as the 
s representative of Binda’s estate, and on her death 
plaintiff 1 would be entitled to it as heir of the 
i last male holder Binda. 

[9] We come to the deed of partition, Ex. 3. 
i • It begins with a recital that Babu Sheo Shanker 
- Singh, father of Binda Prasad, had moneylend- 

i ing business and other properties which Mt. 

. Biso, during her guardianship of Binda Prasad 
r improved and expanded and by good manage¬ 
ment increased to a considerable extent, and 
describes the property, which was being divided, 

, as ancestral. It states that after attainment of 
his majority on 16-3-1889, the executant got into 
’ bad ways and, in consequence, Mt. Biso Kuer, as 
j guardian of his minor son Raja Ram, intended 
' to file a suit for partition, and, in consequence of 
the advice of well wishers of the family, the exe. 

i cutant decided to partition the property. The 
deed divides the property into four equal shares 
j which are allotted respectively to Binda Prasad, 
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his son Raja Ram,, and the two ladies. The re- 
levant portions of the deed are as follows : 

“I . . . . divided all the movable and immovable pro¬ 
perties, business and the debts due to the family by 

others.in this way that I kept the properties 

mentioned in Sch. 2, specified below for myself ..... 
Mt. Biso Kuar my mother, Mt. Phulesar Kuar, my wif9 
and Rajaram Singh, my minor sop have got absolutely 
no concern therewith. I partitioned and gave the pro¬ 
perties mentioned in Sch. 3 into exclusive share of Mt. 
Biso Kuar and the properties mentioned in Sch. 4 to 
my minor son, Rajaram Singh, through Mt. Biso Kuar. 
Mt. Biao Kuar has got full right to act on obtaining 
certificate under Act 40 of 1858. I gave over the pro¬ 
perties mentioned in Sch. 5 to Mt. Phulesar Kuar. I, 
the executant have got no concern whatsoever with the 
milkiat, right of possession and realisation of those pro¬ 
perties. All the three persons, i. e. Mt. Biso Kuar for 
herself and as guardian and Mt. Phulesar Kuar for her¬ 
self having taken possession of all properties as maliks 
shall appropriate the income thereof. After Mt. Biso 
Kuer and Mt. Phulesar Kuar all those rights shall 
belong to my minor son Rajaram Singh and also to 
other children of me, the executant born afterwards. 

I, the executant, have got no concern therewith. The 
right to realise the debts mentioned in each of the 
schedules shall belong to the person to whose parti¬ 
cular share the said particular debts have been allotted, 
one has got no concern whatever with the other in 
respect of the properties allotted to the share of that 

person.Neither any party nor his or her heirs 

and representatives have got any right to denounce or 
to put forth objection directly or indirectly in respect 
thereof.” 

[10] Much stress has been laid in the argu¬ 
ment before us on the words constituting the 
Musammats as maliks of the property allotted 
to them. The connotation of this term has been 
considered by their Lordships of the Privy 
Council in a large number of cases which were 
Cited before us, 35 I. A. 17, 3 43 I. A. 183 4 ; 49 I. A. 
I 5 , 49 I. A. 25 6 ; 55 I. A. 180; 7 58 I. A. 270; 3 and 60 
I. A. 56. 9 The effect of these decisions may be 
summed up in the words of Sir John Edge: 

‘‘The term “malik”, when used in a will oc 
other document as descriptive of the position which a 
devisee or donee is intended to hold, has been held apt 
to describe an owner possessed of full proprietary rights, 
including a full right of alienation, unless there is some¬ 
thing in the context or in the surrounding circum¬ 
stances to indicate that such full proprietary right3iwere 
not intended to be conferred, but the meaning of every 
word in an Indian will must always depend upon tha 
setting in which it is placed, the subject to which it is 
related, and the locality of the testator from which it 
may receive its true shade of meaning.”: 49 I. A. 
25 6 at p. 35.” 

[11] In the present case thi3 word has to ba 
considered along with another fact, namely that 
the persons to whom the shares were allotted 
were women. In 2 I. A. 7, 10 which was concern¬ 
ed with a testamentary document executed by a 
Hindu, their Lordships held that it was not 
improper to take into consideration what are 
known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of pro¬ 
perty, and that it may be assumed that a Hindu, 
generally desires that an estate, specially an 
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ancestral estate, shall be retained in his family, 
and that he knows that, as a general rule, at all 
events, women do not take absolute estates of 
inheritance which they are enabled to alienate. 
Applying this principle to the case before them 
their Lordships held that a bequest to the testa- 
tor’s daughter, stating that “none other is nor 
shall be my heir and malik”, might be fairly 
construed as meaning that she should take a 
life interest. The principle laid down in this case 
was also applied in 351. A. 118. 11 There is another 
relevant consideration, namely that this was not 
a deed of transfer executed by a person exercis¬ 
ing absolute powers of disposal; it was a case of 
a father in a joint Hindu family exercising his 
power to divide the family property between 
himself and his sons and such females as are 
entitled to a share on partition. No authority 
has been shown to U3 that this power extends 
to the creation of absolute rights in favour of a 
woman. We must assume that this limitation to 
his powers was known to Binda Prasad, and in 
the absence of the words that compel us to come 
to that conclusion, we should not assume that 
this was his intention. On the contrary, his describ¬ 
ing the property as ancestral property indicates 
that he intended to act within his legal powers. 

[ 12 ] Mr. Das urges that the deed makes no 
distinction between the share allotted to Raja 
Ram and the shares allotted to the women, and, 
therefore, since the interest taken by Raja Ram 
was absolute, the interest taken by the two 
women should also be held to be absolute. The 
principle, which I have just enunciated, would 
apply to this argument. Binda Prasad must be 
taken to have understood the limitation to his 
powers and in the absence of express words to 
the contrary, he must bo taken to have intended 
that the male and female shares should take the 
rights which they would ordinarily get under a 
partition. It is, however, not correct that there 
is no distinction in respect of the shares of Raja 
Ram and of the two women; for, in respect of 
the latter, Binda Prasad provides that after 
these women, their rights shall go to Raja Ram 
and to other children of Binda Prasad, if any—a 
clear indication that the interest given to the 
women was intended to be a lifo interest. Regard¬ 
ing this provision about the succession to tire 
shares of the two Musammats, Mr. Das had 
argued that the words are merely an attempt 
by Binda Prasad to lay down the rulo of succes- 
sion so far as he understood it, and that they 
should be held to limit the absolute interest, 
which is ordinarily conveyed by the use of the 
term vicilik . On the contrary, it seems clear to 
me that these words wero intended by Binda 
Prasad to be effective words, affecting the 
succession so as to prevent the property from 


coming back to Binda Prasad and becoming I 
liable for his debts. They show his intention of \ 
giving only a limited interest to the two women 1 
and the knowledge that, in ordinary course, the 
property would come back to the male members 
of the family. j 

[13] Mr. Das next argues that the women \ 
were given an absolute interest in the debts 
assigned to them under this deed and should be 
held to have a similar interest in the movable 
property. There is a separate reference to these 
debts, however, and it is stated that “the right 

to realise the debts mentioned in each of the 
schedules shall belong to the person to whose 
particular share the said particular debts have 
been allotted”. Hence, this is not a necessary 
inference. Finally, Mr. Das relies on the coven- 1 
ant binding the heirs and representatives of the 1 
parties. As I have indicated above, this infer- I 
ence is not a necessary one, because the provision 
may be merely intended to prevent the heirs and I 
representatives of one party from interfering 
with the share of another party during the life- I 

time of the latter party. Reading the document 1 

as a whole, I have no doubt that there was no j 

intention to create absolute rights in the .two 1 

women; he was merely exercising his right under j 

the Hindu law of partitioning the property. The 1 

further provision regarding the shares of the two j 

women was intended to protect the property by i 
preventing it from coming baok to himself. It | 
was an attempt to exercise a power, which he 
did not possess, and it w T ould be of no effect. The 
two w'omen, therefore, would-get an ordinary 
widow’s estate in the shares allotted to them. 39 
I. A. I2l. a On the death of Biso, therefore, herl 
share would revert to Phuleswar and on the 
death of Phuleswar that share along with the 
share of Phuleswar herself would come to 
plaintiff 1 . Raja Ram predeceased Binda Prasad; 
hence, the share of Binda Prasad on his death 
would come to Phuleswar and through her to 
plaintiff 1. I 

[14] There is a difference as regards the share 
of Raja Ram. He died separate from his father. 

So his share properly went to his mother, and 
on hor death, the property would go to the 
heir of Raja Ram. But in the present case, 
plaintiff 1 has not claimed in that capacity. 

Mr. Banerji has urged that this is a Court of 
justice and not a Court of discipline, and that - 
plaintiffs ought not to be penalised on technical 
grounds for what is merely an error in the 
pleading. He urges that all the facta necessary 

to establish that Ram Lakhan is the heir of 
Raja Ram have been established by the plead¬ 
ings and the evidence, and that the legal con¬ 
sequences should follow. I cannot agree that the 
difficulty in the way of the plaintiffs in respect j 
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of Raja Ram’s share is only a technical one. It is 
true that, on the facts as they appear from the 


record, Ram Lakhan would appear to be the 
heir of Raja Ram. The point, however, was 
inever put in issue, and the defendants were not 
called on to plead to or to adduce evidence on 
the point. It would, therefore, be unfair to them 
to allow the plaintiffs to proceed on a claim 
which is outside their pleadings. 

[15] Finally, it is urged on behalf of the ap¬ 
pellants that the plaintiffs cannot succeed in 
respect of certain properties acquired by Musam- 
mats Biso and Phuleswar subsequent to the deed 
of partition and the deed of gift. These properties 
are covered byExs. A-(12), A-(l3), A-(14),R and 6, 
and are set out in the schedules to the written 
statements. From the record it would appear 
that this point was not pressed before the Sub¬ 
ordinate Judge. In the issues, as originally 
framed on 5-2-1942, the point was included under 
issue 2, but it was omitted from the issues as re¬ 
cast on the opening date of the trial. The amend¬ 
ment of the issues was made with the consent 
of the parties ( vide order-sheet No. 39, dated 
30-3-1943), and it does not appear that at any 
stage of the proceeding before the Subordinate 
Judge any objection was raised by the defen¬ 
dants. I have held above that the interest ac¬ 
quired by the ladies in the property, which they 
acquired under the gift and the partition, was a 
widow’s estate. In the absence of anything to 
show that they intended to keep their acquisi¬ 
tions separate from the family estate, such 
acquisitions would be regarded as accretions 
thereto: 14 I. A. 63. 12 This position seems to have 
been accepted by the defendants by their conduct 
before the Subordinate Judge, and they cannot be 
permitted now to agitate the matter. 

[ 16 ] In the result, I would uphold the decree 
of the Subordinate Judge except with regard to 
the property which fell in the share of the 
deceased Raja Ram in the partition of 1889, i. e. 
the property set out in sch. 4 to the partition 
deed Ex. 3. With respect to this property 
the claim fails and should be dismissed. With 
this modification, the decree of the Subordinate 
Judge will stand and I would, accordingly, allow 
the appeal in part. Parties will get costs in both 
Courts proportional to their success, which will be 
taken to be three-fourths to the plaintiffs and one- 
fourth to the defendants-appellants. 

Sinha J. — I agree. 

D. S./d. H. Decree modified . 
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Appeal No. 100 of 1941, decided on 17-9-104G, from 
appellate decree of Addl. Sob-Judge, Cuttack, D/- 15-5- 
1941. 

Inam—Service Inam—Nature of — Resumption 
of Inam lands on service-holder abandoning ser¬ 
vice — Land is liable to be resumed by sovereign 
power — Deshata Jagir lands held rent-free by 
service-holder — Service land-holder abandoning 
service and transferring land to non-service-holder 
— Village zamindar held not entitled to resume or 
for khas possession. 

On principle of general law lands constituting emolu¬ 
ments for service of a public nature are inalienable as 
much as the ottice itself. Where the holder of the 
service lands has permanently abandoned the office and 
transferred the lands to a non-service-holder and is 
neither doing service since the transfer nor has any 
intention to do so, his tenure as a village servant and 
therefore his right to hold the land as emoluments of the 
office terminate and the lands must in the ordinary 
course be resumed by the person having the right to do 
so either for the purpose of vesting it in another village 
servant appointed to do the appropriate services for the 
emoluments of which the land is granted or for the 
purpose of being held by whomsoever is entitled to hold 
them enfranchised from performance of any services 
whatsoever. Where the village service is necessary in the 
interests of the village community and there is nothing 
to indicate that the village does not want to utilise the 
lands for services, the purpose of the grant cannot be 
said to have spent itself and the service lands cannot be 
treated as completely enfranchised from the services 
for which they were dedicated. Where however the 
services are no longer necessary and the office is aboli¬ 
shed the lands ought to go back to the source from which 
they came; Case law referred. [Paras 4, 5, 8] 

The sovereign power of the country is the ultimate 
owner of all lands and any right claimed by a subor¬ 
dinate tenure-holder, be he a proprietor or tenure 
holder or raiyat is derived from that power. Moreover, 
the sovereign authority is the custodian of public rights. 
Therefore every presumption should be made that until 
the contrary is proved it is the sovereign power that can 
resume and recover possession of the service lands. 

[Para 9] 

Where lands are recorded as Deshata Jagir lands no 
presumption can bo made in favour of the zamindar of 
the village that the lands notwithstanding its revenue- 
free character were settled with the zamindar. Hence 
if the service-holder permanently abandons the services 
and transfers the land to a non-service-holder and 
abandons the village, then in order to entitle the 
zamindar to resume the lands, it must be shown either 
that the grant was made by him or that the services 
were to be rendered personally to him. [Paras 9 and 12] 
(In this case the services were of a public nature and 
the jagir was confirmed by the Government and record¬ 
ed as Deshata Jagir. The zamindar of the village was 
therefore held not entitled to resume the lands, on the 
ground that the service-holder had ceased to perform 
the services or for khas possession. [Paras 12 and 14] 

Cases referred :— 

1. (’70) 13 M. I. A. 438 : 5 Beng. L. R. 529 : 2 Suther 
358 : 2 Sar. 588 (P. C.), Alexander John Forbes v. 
Meer Mahomed. 

2. (’72) 18 W. R. 321, Nilmoney Singh Deo v. The 
Government. 

3. (’95) 22 Cal. 938, Radha Per3had v. Brudhu Dashad.- 
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S. N. Sen Gupta —for Appellants. 

G. G. Das—for Respondents. 

Ray J .— Thi9 ig a plaintiffs' second appeal 
preferred in a suit for recovery of possession of 
121 acres of land in mauza Anka, district 
Balasore, tauzi No. 39G3. The plaintiffs admit¬ 
tedly constitute the entire body of landlords of 
the village in question. The ground on which 
they base their claim for ejectment is that the 
disputed lands were service-lands (jagir) of a 
carpenter being a village servant In the settle¬ 
ment record of the year 1928 the tenure of 
defendant 1 , is described as deshata (for the 
benefit of the country) barhai (carpenter) jagir 
(service-lands). To the same effect was the des. 
cription of the tenure in all the preceding 
settlements including that of 1898 known as 
Provincial Settlement. It is alleged that defen. 
dant 1 has transferred by a permanent lease the 
disputed lands to defendant 2 , and has aban¬ 
doned his residence in the village in question 
having gone over to a feudatory state nearby. 
Defendant 2 , who is a non-carpenter, and, 
therefore, not able to serve the village com¬ 
munity as a carpenter is wrongfully in posses¬ 
sion of the lands. Hence, the plaintiffs as 
landlords of the disputed holding seek to resume 
the service lands on the ground that the service 
holder has ceased to perform the services, and 
to recover khas possession thereof after ejecting 
defendant 2 . 

[ 2 ] The suit is resisted by defendant 2 , and 
it is ex parte as against defendant l. Both the 
learned Courts below have agreed in coming to 
a finding that defendant l has abandoned 
the village and has permanently abandoned the 
services of a carpenter which he was to perform 
to the members of the village community in- 
eluding the landlords and that he has, therefore, 
forfeited his right to hold and continue in 
possession of the disputed lands. The parties 
have presented their respective cases in this 
second appeal without challenging this finding 
which has become final for the purpose of this 
case. 

[3] The plaintiffs’ suit has been thrown out 
by the lower appellate Court on the ground that 
on cessation of the village services, and on con¬ 
sequent forfeiture of the jagir by the holder 
thereof, it is not the landlords who are entitled 
to get possession thereof as they are neither the 
grantors with an ultimate right of reversion in 
their favour, nor are they representatives of the 
village community, for whose benefit the lands 
had been dedicated and given to be held revenue, 
free by the village servant. That the holding is 
non. transferable is cloar from the provisions of 
S. 235, Orissa Tenancy Act, which provides that 
nothing m the Act shall confer a right to traus. 


fer or bequeath a service-tenure which before 
the commencement of this Act (1913) was not 
capable of being transferred or bequeathed. That 
these jagir lands were not capable of being 
transferred or bequeathed will appear from a 
description of their incidents incorporated by 
Mr. Maddox in his report on the Provincial 
Settlement of Orissa, vol. I. page 232, para. 338. 
The following is a quotation from the said report. 

“The confirmed jagirs are tenable only so long as the 
service for which they are granted is performed. They 
are by custom heritable but cannot be partitioned or 
transferred, though cases have been brought to light 
where this has been done.” 

[4] On principle of general law, the lands 
constituting as they do emoluments for service 
of a public nature are inalienable as much as 
the office itself. That the lands are inalienable, 
and that defendant 2 by the transfer in his 
favour has acquired no interest in the disputed 
lands, are not contested in second appeal. 

[5] The next point for consideration i3 
whether defendant l’s right to hold the tenure 
has come to an end. On this point too there is 
no controversy in view of the concurrent find, 
ings of both the Courts below that defendant 
l has once for all abandoned the office, and has 
neither been doing any service since the transfer, 
nor has any intention to do. There can be no 
manner of doubt that his tenure as a village 
servant, and, therefore, his rights to hold the 
lands as emoluments of the office have terminat¬ 
ed. The result, therefore, would be that the 
lands must, in ordinary course of events, be 
resumed by the person having the right to do so 
either for the purpose of vesting it in another 
village servant appointed to do the appropriate 
services for the emoluments of which the lands 
were granted, or for the purpose of being held 
by whosoever is entitled to bold them enfran¬ 
chised from performance of any services what- 
soever. Ordinarily, the holding ought to retain 
its character of a service tenure so long as the 
sorvices for which it was meant are necessary, 
and the only change that would ensue from an 
invalid transfer by the service holder would be 
to vest the lands in his successor in office. Where, 
however, the services are no longer necessary, 
and the office is abolished, the lands ought to 
go back to the source from which they came, 
namely, the grantor. 

[6] From the historical review contained in 
tho very valuable Settlement Report of Mr. 
Maddox, it appears that like carpenters, there 
were various other kinds of village servants, 
namely, chaukidar (village watchman), patwari 
(village accountant), bhandari or napit (village 
barber) dhobi (washerman), kamar (blacksmith), 
kumbhar (village potter) nayak or jyotish (as- 
trologer), ab ad hail (teacher), ghat man j hi 
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(ferry man), mehtar (sweeper) and purohit 
(priest) of whom five classes including the car- 
penters only have been in possession of jagir 
lands, the others more rarely. They were all the 
servants of the community, and be3ide3 holding 
jagir land 3 were in the habit of receiving small 
fixed customary payments from the villagers, 
besides customary fees on special occasions. Be¬ 
sides the above, there were a certain number of 
miscellaneous jagirs. This review contains how 
the jagir lands attached to the services which 
were dispensed with were treated by the Govern¬ 
ment at the Settlement; for example, the chau- 
Icidars' jagir lands were resumed, and the 
jagir dars were recorded as thanis (occupancy 
raiyats) in respect of such lands, and they were 
assessed at full rates. So was the case with village 
patwaris. When all attempts to make use of 
their services by the British Government failed, 
the Jagirs of the patwaris were resumed and 
assessed at full rates. In settlement records they 
have been treated as thanis and ceased to ren¬ 
der any service to the State, either to village or 
to zamindar. Most of the miscellaneous jagirs , 
which were few in number and small in extent, 
were also resumed at the last settlement and are 
recorded as jagir bazayafti (resumed) tenures. 
Certain jagirs of village servants were confirmed 
about which Mr. Maddox in his report says: 
“The confirmed jagirs are tenable only so long 
as the service for which they are granted is per- 
formed.” Mr. Dalziel in his report at page 55, 
paragraph 138, stated that: 

° the authorities of the last settlement operation 
oame across some deshheta jagir lands alienated to 
persons who did not perform the services for which 
they were held rent-free by the previous holders. A 
suggestion was made to ignore the transfers as those 
had been made in contravention of S. 235, Orissa 
Tenancy Act, and to restore the lands to the village 
servants but the Board of Revenue turned down the 
proposal and under the Government orders those lands 
were recorded in the name of the alienees and assessed 
to rent at the village rate.” 

t7] The historical treatment of the precedents 
by Mr. Maddox and Mr. Dalziel leads unmis¬ 
takably to the conclusion that in no instances 
either during the Provincial Settlement of 1898 
or during the Revisionai Settlement of 1922 32 
the zamindars of the mahals within which the 
lands were included ever advanced any claim 
either to khas possession or to power of disposi- 
tion in respect of lands of the jagir dars whose 
services had either fallen into disuse or were not 
performed, and the lands alienated to unprofes¬ 
sional people. The matter was considered to be 
completely at the disposal of the State. 

[8] The real question in dispute in this case 
is if the plaintiff-landlords are entitled to recover 
khas possession of the holding as I have indi¬ 
cated above; so long a3 the village service in 


question is necessary in the interest of the village 
community, it cannot be said that the purpose 
of the grant has spent itself up. Nor i3 there 
anything to indicate that the village community 
do not want to utilise the lands for the purpose 
of their services. Under the circumstances, I 
am not willing to hold that the service lands in! 
dispute should be treated a3 completely enfran-J 
chised from the services for which they were) 
dedicated. In case it be assumed that the lands, 
can now be disposed of independently of the 
services, the question arises whether the land¬ 
lord has got the power of disposition. The land¬ 
lord would have it if they, by which I mean his 
predecessors-in-interest, were the grantors, it 
being the acknowledged principle of law that 
when any endowment or grant expires on 
account of its purpose having failed, the pro¬ 
perty dedicated comes back to the source from 
which it flowed. But the plaintiffs have in this 
case proved nothing to establish that the lands 
were granted by the proprietors for the time 
being. It is hardly in dispute that these lands 
are revenue free. In this connection my atten¬ 
tion has been invited by the learned counsel 
for the respondents to page 73 of Dalziel’s 
Settlement Report wherein deshheta jagir as 
the present jagir is described in the following 
terms: 

“Land held rent-free by village servants in return for 
the services of the community. Held to be not termina¬ 
ble at the will of the landlord. Exempted in temporarily 
settled estates from paymeut of land revenue.” 

[9] The estate in which the disputed land lies 
i3 admittedly a temporarily settled estate. It3 
revenue free character indicates that the land 
must have been granted by a sovereign autho¬ 
rity as distinguished from an authority with a 
proprietary right. Its exclusion from assessment 
of revenue indicates that the holding is not in¬ 
cluded in the assets on the basis of which the 
estate has been settled with the landlord and its 
revenue fixed. If it were otherwise, it wa3 quite 
open to the landlord to have proved the contrary 
by production of evidence available to show 
what and how much the lands are in respect of 
which the revenue has been assessed and a 
settlement concluded with the proprietor by the 
Government. They have refrained from doing 
so. Mr Sen Gupta appearing for the appellants 
seeks to contend that the record of rights show¬ 
ing that the lands are included in tauzi no. 3968 
in mauza Anka of which the plaintiffs are 
recorded as proprietors should carry the presump, 
tion that the lands notwithstanding its revenue- 
free character -were settled with them. I do 
not accede to this contention at ail. Such a 
contention is not only incompatible with the 
precedents deducible from instances of re3ump- 
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tion of jagir lands at the two previous settle¬ 
ments but also with the fact found mentioned in 
Mr. Dalziel’s report namely, that in order to 
prevent the landlords from resuming the hold¬ 
ings at their sweet will, they were recorded as 
deshheta jagir. In any view, even if they had 
any sort of right in these lands, their being re¬ 
corded as deshheta jagir lands, and their right 
of resumption having been denied for a great 
length of time, for more than statutory period 
of 12 years, it cannot now be predicated that the 
right, if any, still subsists. At any rate no pre¬ 
sumption can be made in favour of the landlord 
as contended for by the learned counsel for the 
appellant. Sovereign power of the country is the 
ultimate owner of all the lands, and any right 
claimed by any subordinate tenure.holder, be°he 
a proprietor or tenure-holder, or a raiyat, is 
derived from that power. It is also common 
ground that the sovereign authority is the custo¬ 
dian of public rights. Therefore, every presum- 
tion should be made that until the contrary is 
proved, it is the sovereign power that can resume 
and recover possession of the service lands. Mr. 
Sen Gupta contends that this is not a suit for 
resumption, but it is a suit for recovery of 
possession of the lands from a trespasser. If, I 
have understood him aright, he means to con¬ 
tend that it may be that the landlord is not 
entitled to resume but when the lands are 
abandoned by the service tenure-holder, he is 
the person to get possession. I find no difference 
betweon tho two. The very ground on which he 
has not tho right of resumption will le sufficient 
to defeat his claim for recovery of khas posses, 
sion. It may bo and in all probability it will bo 
if the sovereigu authority restores possession, 
tho lands may be included within tho mahal of 
tho plaintiffs and may be sottled with them. To 
allow the landlord to recover khas possession 
would amount to deny tho Government its part 
of the revonuo and to confer tho same on the 
landlord who obviously enough is not entitled 
to that part of the rovenuo which is duo to the 
Government. Tho Government has sottled the 
temporarily sottlod estates for a term of 30 years 
during which the landlord is not liable to pay 
any more revenue than what is assessed at the 
settlement howsoovor and whatsoever his income 
from the estate might be. If it bo hold that the 
landlord is entitled to rocover possession of this 
land, it would amount to makiug a revenue-free 
grant to the landlord and to take the lands away 
from tho village community for whose benefit 
they were granted to the village sorvant, and 
that for no consideration. 

[ 10 ] In 13 M. I. a. 438, 1 the appellant, the 
owner of tho zamindari right in pergana 
Sultanpore, district Furnea, wanted to eject the 


respondents from 9000 bighas of lands held by 
them upon service-tenure. It was a hereditary 
jagir tenure lying geographically within the 
ambits of the zamindari. The services on which 
they were held being no longer required or 
performed, the zamindar wanted to resume 
them. The basis of his claim was that the lands 
were within the limits of his zamindary settled 
in 1802 as is contended here and that as between 
the Government and the zamindar they were 
then treated as mal or revenue paying lands 
and a revenue assessed upon them. Their Lord- 
ships of the Privy Council in deciding if the 
zamindar had established his case paid attention 
to as to how the lands were dealt with on the 
occasion of the settlement, and finding that they 
were then unquestionably held rent-free and being 
treated as lakhiraj , their Lordships observed that 
in that case no revenue would be assessed upon 
them, nor would the zamidar acquire any right 
to question the validity of the title on which the 
lakhiraj land to that extent was held. Their 
Lordships observed : 

"It is, therefore, a very material issue whether, in 
point of fact, these lands were, on the occasion of the 
settlement, treated as part of the mal assets of the 
BCimindary .” 

After copsidering the evidence, their Lordships ex¬ 
pressed an opinion in the following terms : "Their 
Lordships are not prepared to say that the ap. 
pellant has established the affirmative of this issue 
beyond reasonable doubt.” Under the circum¬ 
stances their Lordships held : "Their right what¬ 
ever it be, was derived not from auy zamidar, 
but from the Supreme authority in the State.” In 
this view of tho matter, their Lordships held that 
the appellant, zamidar , had failed to make out 
a clear title to resumption. As I have indicated 
above, in the absence of any evidence to show 
that the disputed lands were included within the 
mal assets of tho zamindar at the time of the 
settlement, it cannot be said that he has the 
ultimate right of reversion and right of khas 
possession. 

[ll] In 18 w. R. 32l 2 the zamindar s right of 
resumptiou of certain jagir lands came up for 
consideration before their Lordships of the Trivy 
Couucil. Tho grant, it appeared, emanated from 
the Government of Iudia and was issued with 
the sanction of the Rajah (the zamindar ), but 
did not appear to be a grant by the Rajah. 
Their Lordships observed that in order to be 
entitled to resume this land, the Rajah ought to 
have established that the tenure was a tenure of 
service by which personal services only to the 
Rajah were to 1x3 performed by the jagirdar . 
The evidence showed that the services were of a 
publio nature and not absolutely private or 
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personal. Their Lordships held in the following 

-words: , ... , 

“It must be admitted that, if the former (public and 

not solely private or personal) was the nature of the 

services, the Rajah cannot resume the land.” 

[12] This case establishes two propositions, 
namely, that in order to entitle the zamindar 
to resume, it must be shown either that the 
grant was made by him, or that the tenure was 
a tenure of service by which personal services 
only to the zamindar were to be performed by 

( the jagirdar . In this particular case, it has been 
found that the services are of a public nature, 
and that the jagir was confirmed by the 
Government and was recorded as deshheta jagir 
in order to prevent the zamindar resuming it 
'at his sweet will. 

[IS] In 22 Cal. 938 3 at p. 941 it was observed 
by the Calcutta High Court that : 

“The distinction between a grant for services of a 
public nature, and one for services, private or personal, 
to the grantor, is well understood. In the former case 
the zemindar is not entitled to resume, while in the 
latter case he may do so, when the services are not 
required or when the grantee refused to perform the 
services.*’ 

• [u] The learned counsel for the appellants, 
while conceding that the plaintiffs have no 
right of resumption, urges strenuously that their 
right to khas possession is distinct from the right 
to resume and arises when the service lands are 
abandoned by the service-holders, the land being 
a part of the mahal lands settled with him. As 
I have already observed he has placed absolutely 
no materials to show that the lands constituted 
a part of the mal assets of the mahal at the 
settlement. I have given reasons to show that 
the contrary is the presumption arising from the 
circumstances indicated above. To resume means 
to 'take the lands away from the purpose for 
which they were granted that is to free them 
from service-tenure. Until that is done by a 
person having authority to do so, question of 
khas possession does not arise. 

[15] In the result, the plaintiffs have failed to 
make out a clear title to recover possession of 
the disputed lands. Therefore, the appeal having 
no merit i3 dismissed with costs. 

Meredith J. — I entirely agree. 

N.S.D. Appeal dismissed. 

A. I. R. (34) 1947 Patna 365 [G . N. 121.] 

Reuben and Rat JJ. 

Sm. Rani Brijraj Kumari — Appellant v* 
Manranjan Prasad Singh — Respondent . 

Appeals Nos. 98 of 1942 and 314 of 1943, Decided 
on 6-5- 1946, from original order of Sub-Judge, Gaya, 
D/- 7-12-1941. 

(a) Civil P. C. (1908), S. 2 (11) — Representation 
of estate. {Obiter). 


Where one or more heirs out of many is impleaded 
as being solely in possession of the properties of the 
deceased and this is done bona fide without any elements 
of fraud or collusion, the estate can be held to have 
been sufficiently represented even though all the co¬ 
heirs are not brought on the record. [Para 10] 

C. P. C. — (’44-Com.) 0. 22, R. 4, N. 9. 

(b) Civil P. C. (1908), S. 52 — Provisions of S. 52 
must be strictly complied with. 

Compliance with the provisions of S. 52 is not a mere 
matter of form but is a matter of substance. It may be 
that it would not always accord with justice to insist 
upon the actual words of the section being present in 
the decree; but the decree itself must bear sufficient 
materials to indicate that it was intended by the 
Court to be operative against the estate of a deceased 
debtor. Where the contested decree is passed by the 
Court in a suit which has been properly framed, namely, 
in the sense that it has been framed against the 
legal representative as such and the relief sought is 
in substance that the decretal money should be realised 
out of the assets of the deceased debtor in his hands, 
the strictness or accuracy of the language in which the 
decree is couched may not be insisted upon; but the 
matter is quite different when the decree is based upon 
an agreement of one out of two parties—defendants 
originally impleaded in the case: Case-law discussed. 

[Para 20] 

A creditor of the deceased instituted a suit on a hand- 
note executed by the deceased, impleading two widows 
of the deceased. Both the widows being heirs of the 
same degree succeeded to the estate of the deceased at 
the same time but' on account of the impartibility of 
the estate it was held by the Board of Revenue that the 
senior widow alone was entitled to possess the estate 
and .was entitled to it. This led the decree-holder to 
have recourse to a compromise with the senior widow, 
by which the name of the junior widow was expunged 
from the category of defendants and there was a prayer 
that the decree may be passed against the senior widow 
alone. Accordingly a decree was passed in terms of the 
compromise against the senior widow. Although there 
were circumstances to suggest that the creditor originally 
wanted to bind both the widows in their representative 
capacity there were no words in the decree to indicate 
that the decree wa3 against the senior widow as the 
legal representative of the deceased or that the decree- 
holder intended to have the decretal amount out of the 
property of the deceased in her hands. Subsequent to 
the passing of the decree the senior widow died and the 
creditor proceeded to execute the decree against the 
junior widow as the legal representative of the senior 
widow. It was objected on behalf of the junior widow 
that the decree was passed against the senior widow in 
her personal capacity and could not, therefore, be exe¬ 
cuted against the estate of the deceased. 

Held in these circumstances that in the absence of 
express words in the decree it did not conform to the 
provisions of S. 52 and the same could not, therefore, 
be pronounced to be one against the senior widow in her 
capacity as legal representative of the deceased and as 
enabling the creditor to execute the same as against the 
assets of the deceased debtor in the hands of the junior 
widow. [Para 15] 

Held however, that in the interests of justice it would 
be open to the decree-holder to approach the Court to 
amend the decree, if the circumstances permitted, after 
due notice to the junior widow, and to bring it into 
line and form prescribed in S. 52. [Para 20] 

Civil P. C. — 

(’44-Com.) S, 52, Notes 2 and 5. 


366 Patna 


Brijraj Kumari v. Manranjan Pd. Singh (Ray J .) 


A. I.R. 


Cases referred: — 

1. (’17) 4 A I.R. 1917 Pat. 432 : 38 I. C. 782, Mahabir 
Singh v. Mt. Motirani Kuer. 

2. (’13) 18 I. C. 632 (Mad.), Keshavasami Iyer v. 
Narayanan. 

3 -, 6921 19 I. A. 184 : 16 Mad. 1 : 6 Sar. 1 (P. C.), Sri 
Gaja Pati Radhamani v. Sri Pusapati Alakjeswari. 

4. (’29) 10 P. L. T. 199 : 15 A. I. R. 1928 P. C. 251 : 

55 I. A. 399 : 111 I. C. 485 (P.C.), Gouri Natli v. Mt. 
Gaya Kuer. 

5. (’33) 20 A. I. R. 1933 Mad. 508 : 144 I. C. 30, 
Rathnamal v # Sundaram Achari. 

6. (82) 8 Cal. 370, Muttyjan v. Ahmad Ali. 

q* 843, Dinamoni v. Elahadut Khan. 

V , 4) . 242 : 1 A. I. R. 1914 Lah. 144 : 115 

1 . R. 1913, Mt. Daropdi v. Mt. 3ada Kuer. 

137 > Rrijraj Kumari v. Ram- 

bilas Singh. 

10. (1854-57) 6 M I. A 164 : 1 Sar. 521 (P. C.), Babu 
Ganesh Dutt Singh v. Moheehur Singh. 

11. (’86) 12 I. A. 72 :11 Cal. 463 : 4 Sar 610 (P. C.) 

Fanindra Deb v. Rajcswar Das. * ’ 

12. ( 28) 55 I. A. 45 : 15 A. I. R. 1928 P. C. 10 • 55 

Cab 403 : 24 N L. R. 25 : 107 I. C. 7 (P.C.). Martand 
Rao v. Malhar Rao. 

13. Marsh Rep. 640, Ishan Chandra Mitter y. Buksh 
Ali. 

14. (’75) 24 W. R. 383, Lall Seeta Bam v. Ram Buksh. 
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v. Jotindra Mohan. 


11-1-1937 the Board of Revenue came to the 
conclusion that the estate was governed by the 
rule of primogeniture in regard to the question 
of succession and, therefore, the senior Rani 
alone was entitled to possession and hence to be 
recorded. 

[ 2 ] Manranjan Prasad Singh, the respondent 
in this appeal started a suit on the handnote exe. 
cuted by the Raja for a loan of Rs. 12.0C0 as 
already stated, impleading both the Ranis a 9 
defendants. In the plaint the Ranis were des. 
cribed as the widows of Raja Jagamath Prasad 
Singh malik of the estate of Deo Raj and in 
para. 2 of the plaint it was distinctly stated: 
“Accordingly the defendants as heir3 and occu¬ 
pants of Rajreyasat Deo are bound to pay the 
aforesaid debts.” The prayer was in the following 
terms: 

"A decree may be passed for Rs. 16,320 besides in¬ 
terest pendente lite and future till the date of realization 
in favour of the plaintiff against the defendants ai 
heirs and occupants of Rajreyasat Deo.” 

[3] The suit remained pending for some time. 
Then a petition of compromise was filed as be¬ 
tween the plaintiff and the senior Rani in which 


17. (’38) 25 A. I. R. 1938 1>. C. 7 : 13 Luck. 61 : 32 
S. L. R. 221 : 172 1. C. 5 (P. C.), Raja Ram v. Raja 
Buksh Singh. 

18. (’34) 21 A. I. R. 1934 Mad. 562 : 151 I. C. 617, 
Mad ha ban N’air v. Choorapra Unnitlm. 

19. (’39) 181 I. C. 721 : 26 A. I. R. 1939 Pat. 580, 
Baraboni Coal Concern Ltd. v. Ram Chandra. 

G\ P. Das and K. N. Yarma (in No. 9S) and L. K. 
Jha and S. N. Smha (in No. 311) — for Appellant. 

Jj. K. Jha and S. N. Sinha (in No. 96) and P.R. Das 
and K. N. 1 artna — (in No. 314) — for Respondent. 

Ray J. — Miscellaneous Appeal no. 98 is 
directed against an order of the Subordinate 
Judge in miscellaneous’case No. 7 arising out of 
execution case No. 207 started by ono Manranjan 
Prasad Singh. Manrajan is said to have advanced 
Rs. 12,000 to the Raja, that is to say, the proprie¬ 
tor of Deo estate who was the husband of the 
appellant. The Raja died on 16-4-1934'. leaving 
two widows, the senior being Rani Bishwanath 
Kumari and the junior Rani Brijraj Kumari the 
present appellant. After tho death of the Raja, 
both the Ranis advanced rival claims of succes¬ 
sion to the estate, the senior Rani claiming that 
tho succession to this estate was governed by the 
rule of primogeniture and she alone was to 
succeed to the exclusion of the junior Rani; 
while Brijraj Kumari, the junior Rani, contended 
that, there was no custom of primogeniture ap- 
plying to this estate and, therefore, both of them 
were entitled to succeed. They fought their 
- battle in the revenue Courts in the land registra- 
tion proceedings in which both the Deputy 
Collector and the Collector had recorded both 
the Rams as proprietress of the estate; but on 


m para. 2 it was stated that 

“All the properties left by Raja Jagarnath Prasad 
Singh are in the occupation and possession of defen¬ 
dant 1 and she is the legal heir and representative 
of Raja Jagarnath Prasad Singh and she is bound to 
pay the debt of the said Raja and her own debts. Accord¬ 
ingly by the decision passed by the Board of Revenue 
on 11-1-1937 defendant 1 has been declared the 
heiress and occupant of the properties left by the Raja 
Sahib Raja Jagarnath Prasad Singh aforesaid. Hence, 
defendant 2 may be removed from the category of defen¬ 
dants and the decree may be passed in favour of the 
plaintiff against defendant 1 alone.” 

[4] In the compromise petition there was 
some modification with regard to the interest 
and 26-M936 was fixed as the date by which the 
entire decretal amount will be paid and a de. 
fault clause was added in the following terms: 

"In case of non-payment of the decretal amount and 
interest the plaintiff is and will be entitled to 
realize the decretal amount and interest at the afore¬ 
said rate by taking out execution of decree. There 
neither is nor will be any objection to it. The plaintiff 
will not be entitled to take out execution before 
26-1-1938.” 

[5] On this compromise the Court passed a 
decree in the following terms : 

"Tho suit coming on this day for final disposal 
before Babu Brijbilas Prasad, Sub-Judge, first Court, 
Gaya, in the presence of Babu Sukhdeo Prasad pleader 
for the plaintiff and Babu Triloki Tewari pleader for 
defendant 1 and none for defendant 2, it is ordered 
that the defendants do pay to the plaintiff the sum of 
Rs. 14,320 with interest thereon at the rate of 6 per cent 
per annum from this date to the date of realization of 
the said sum according to the terms of compromise and 
do also pay Rs. 1441 the costs of this suit with interest 
thereon at tho rate of 6 per cent, per annum from thi» 
date to the date of realization and according to the 
terms of compromise the defendant has to pay the foil 
decree money by 26-1-193$, and in default the plaintiff 
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will be entitled to realise the same by taking out execu¬ 
tion and that the plaintiS is not entitled to execute the 
decree before 26-1-1938.” 

[6] Ifc appears that the petition of compromise 
was executed on 26-7-1937 and a decree was 
passed on 31-8-1937, when defendant 2’s name 
was cut out and the decree was signed on 9-9-1937. 
From this it is clear that the word “defendants” 
in the terms of the decree as quoted above is a 
mistake and it should be “defendant” because by 
that time defendant 2’s name had been expunged. 
In the decree only Rani Vishwanath Kumari is 
named as single defendant. Rani Vishwanath 
Kumari having died on 13-6-1939 the decree was 
sought to be executed on 28 8-1940 against the 
junior Rani, the present appellant, as her legal 
representative and the properties belonging to the 
Deo estate is said to be attached and sold in satis¬ 
faction of the decree. The appellant filed an objec¬ 
tion objecting to the execution of the decree 
against her and against the properties of her 
husband in her hands. The basis of her objection 
is that the decree that was passed against the 
senior Rani was passed against her in her 
personal capacity and in any event she and the 
senior Rani both being entitled to the estate at 
the time the decree was passed as heirs of their 
husband, the senior Rani alone could not bind 
the /estate by her own action, namely, by the 
petition of compromise, nor could she represent 
the estate as a whole in any litigation affecting 
the same. This objection was registered as Mis¬ 
cellaneous Case No. 7 and there were certain 
other similar objections with regard to certain 
other decrees which were also put under execu¬ 
tion and out of one of which Miscellaneous Ap¬ 
peal no. 314 which corresponds to Miscellaneous 
case No. 5 in the Court below, arises. They and 
certain other original suits, involving a common 
question of fact and law, namely, whether the 
estate was governed by the rule of primogeniture, 
were tried together. 

[7] The learned Subordinate Judge came to 
a finding that the succession prevailing in this 
estate was governed by the rule of primogeniture, 
and therefore the senior Rani alone was entitled 
to remain in possession of the estate so long as 
she lived. With regard to the decree in question, 
he came to the finding that the decree being for 
debts incurred by the last male holder of the 
family, and she being the sole widow and heir 
entitled to possession, she could represent the 
estate as a whole and the decree was binding 
against the estate, and is therefore executable 
against the appellant and against the assets of 
the Raj estate in her hands. Against this decision, 
the junior Rani has preferred this appeal. The 
real .controversy in this appeal is whether the 
decree is one which was passed against the 


senior Rani as heir and legal representative of 
the original debtor, namely, the Raja of Deo 
estate and whether the decree was intended to 
bind the estate in her hands and whether it can 
be executed against the estate of the Raja in the 
hands of the junior Rani. Before dealing w r ith 
this question it has to be stated first of all 
whether the junior Rani is a legal representative 
of the senior Rani against whom the decree has 
been passed inasmuch as it is sought to be exe¬ 
cuted against the junior Rani as her legal repre¬ 
sentative. ‘Legal representative’ as defined in 

S. 2 (ll) 

‘‘Means a person who in law represents the estate 
of a deceased person, and includes any person who in¬ 
termeddles with the estate of the deceased and where a 
party sues or is sued in a representative character, the 
person on whom the estate devolves on the death of 
the party so suing or sued”. 

[8] That the senior Rani Bishwanath Kumari 
was at least one of the legal representatives of 
her husband, there can be no doubt and from 
the last part of the definition quoted above it is 
clear that if the senior Rani was sued in a represen¬ 
tative character, the junior Rani is the person on 
whom the estate has devolved on the death of. 
the senior Rani who was so sued. It is contended- 
that if the estate is not governed by the rule of 
primogeniture both the Ranis together can 
represent the estate and not one of them which 
question I shall deal presently, but with regard 
to the fact that if we come to the decision that 
the senior Rani was sued in a representative 
character, then the estate which she was then 
representing having now devolved upon the 
junior Rani she can be called her legal represen¬ 
tative and the execution can rightly be levied 
against her. 

[9] The question involved is one of deceptive 
simplicity; but if we confine ourselves only to 
the question of interpretation of the decree as it 
stands, and leave the matter, as to what the 
decree should have been in a case like this to the 
decision of proper Court, the question before us 
can be narrowed down within very short limits. 
Learned counsel at the bar have canvassed at 
length various propositions of law which can be 
categorically stated in the following manner: 
(l) when and under what circumstances one heir 
can represent the entire estate in a suit even 
though the other heirs are excluded from the 
category of parties; ( 2 ) under what circumstances 
a decree should be taken to have been passed 
against the defendant in a representative capacity 
and is binding on the estate of the last holder 
m his or her hands; and (3) when can it properly 
be held that the rule of succession governing an 
estate is a rule of primogeniture. Learned 
counsel for the appellant has cited the following 
cases, namely, A. i. r. 1917 Pat. 432 1 18 I c 
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632, 2 19 I. A. 184 3 and 10 P. L. T. 199 4 to establish 
that when there are several widows succeeding 
to the estate or several co-administrators admini¬ 
stering the estate or several co-legatee3 entitled 
to the estate, they must all join together in order 
to affect the parent estate by any transaction of 
their own and if any one of them is omitted 
from the transaction concerned, the transaction 
does not bind the estate. He has also relied upon 
a decision of the Madras High Court in A. I. R. 
1933 Mad. 508 6 in which it was held that if a 
decree for a debt due to the deceased debtor is 
passed against one of her representatives having 
a life estate and the other representatives though 
originally impleaded are subsequently expunged 
or exonerated from the liability the decree pass- 
ed against the representative with a limited 
interest cannot be executed against the others. 

[ 10 ] In reply the learned counsel appearing 
for the respondent, Mr. Jha cites 8 cal. 370,° 
8 C. w. N. 843 7 and 22 I. C. 242 8 in which it has 
been held that some of the heirs may under 
certain circumstances represent the entire estate. 
In the view that I am going to take with regard 
to the interpretation of the decree as it stands 
it is not necessary for us to give any final opinion 
upon these respective propositions of law but in 
view of the length of argument advanced by 
learned counsel at the bar, I feel constrained 
to say that the true rule consists in that where 
one or more heirs out of many is impleaded as 
being solely in possession of the properties of the 
deceased and it i3 so done bona fide without any 
elements of fraud or collusion, the estate can be 
held to have been sufficiently represented even 
though all the co-heirs are not brought on the 
record. Of course the decisions vary on account 
of the varying facts and circumstances in which 
the decree was passed. Learned counsel for 
both sides have also cited a large number of 
authorities in order to help us to come to a 
decision as to whether the rule of primogeniture 
prevails in this estate. Learned counsel for the 
appellant has cited 1944 P. w. N. 137° a 
decision relating to this very estate in which 
this Court has come to the conclusion that the 
estate is not governed by the rule of primogeui. 
ture in matters of succession. He has also 
placed before us two unreported decisions which 
proceed on the same basis. It has been repre¬ 
sented to us that the decision which has been 
reported in 1944 P. w. N. 137° is now under 
appeal to the Privy Council. 

[11] As against that Mr. Jha appearing for the 

other side has cited 6 M. I. A. 164, 10 12 I. A. 72 u 
and 55 I. A. 45. 13 He rolies upon these decisions 
to show tho futility of the logic and the reasoning 
advanced in the decision reported in 1944 p. w. 
N. 137° in view* of the observations of the Frivy 


Council. He relies upon several passages which 
are to the effect that if for a large number of 
years—say 200 years—an estate has been handed 
down from generation to generation to a single 
heir that would be a circumstance furnishing a 
very cogent proof of imparfcibility and urges that 
in the face of this expression of opinion of the • 
Privy Council it cannot be held to be correct 
that in this particular case the very circumstance 
of its descent to one single heir for a large 
number of generations is not sufficient to esta- 
blish impartibility. The argument is no doubt 
fallacious. The mere fact of descent to a single 
person without more has never been held by the 
Judicial Committee to establish primogeniture 
beyond all reasonable doubt. There may be cases 
in which on such descent, the rival heirs might 
have been sufficiently compensated thereby 
preventing them from advancing their claims or 
some testamentary disposition may have inter, 
vened or there might be similar other ciroums- 
tances preventing the estate from descending to 
more than one heir. Therefore, it will be difficult 
for us to come to any final decision on argu¬ 
ment furnished on the basis of the authorities 
cited by Mr. Jha to pronounce that the decision 
reported in 1944 P. W. N. 137° is not correct. At 
any rate it is not necessary for us to come to 
any decision because for the purposes of deter¬ 
mining whether the decree binds the estate in 
the hands of the junior Rani we assume that the 
senior Rani did represent the estate at the 
time. 

[12] In order to judge the nature of the 
decree whioh can be executed against the assets 
of a deceased debtor in the hands of his legal 
representatives, one has to keep in view the 
provisions of Ss. 50 and 52, Civil P. C. Section 
50 provides that 

“Where a judgment-debtor dies before the decree 
has been fully satisfied, the holder of the decree may 
apply to tho Court which passed it to execute the same 
against the legal representative of the deceased”. 

Sub-section (2) is not material for the 
purpose of this case. Section 52 (l) says: 

“Where a decree is passed against a party as the 
legal representative of a deceased person, and the decree 
is for the payment of money out of the property of the 
deceased, it may be executed by the attachment and sale 
of any suoh property”. 



Sub-section (2) provides: 

“Where no suoh property remains in the pos¬ 
session of the judgment-debtor and he fails to satisfy 
tho Court that he has duly applied such property of the 
deceased as is proved to have come into his possession, 
the decree may be executed against the judgment-debtor 
to the extent of the property in respect of which he has 
failed so to satisfy the Court in the same manner as if 
the decree has been against him personally”. 


[13] On comparing both the sections it appears 
that s. 50 contemplates a case in which the 
decree has been passed against the debtor bum* 
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self during his lifetime. This section, therefore, 
is not applicable to the facts of the present case. 
Section 52 is the section which is just in point 
and this provides that the decree in order to be 
executed by attachment and sale of the property 
of a deceased person must bear the character of, 
one, having been passed against a party as the 
legal representative of the deceased person; and, 
secondly, that the decree must be for payment 
of money out of the property of the deceased. So 
far as the present decree is concerned which I 
have quoted above in extenso standing by itself 
does not contain a single word to show that it 
was passed against Rani Vishwanath Kumari as 
the legal representative of her husband and 
there is absolutely no reference to the fact that 
the decree is for payment of money out of the 
property of the deceased. If the matter stood there 
it could be predicated with an amount of 
certainty that this decree is by all means a 
personal decree against the senior Rani but 
there are circumstances which make the matter 
rather difficult of solution. 

[14] From the plaint it will appear that the 
creditor intended to bind the two co-widows in 
their representative capacity and to obtain the 
decree as against the assets of the deceased de. 
btor in their hands. True, in the prayer portion 
there is no prayer expressly to the effect that the 
decree may be passed against the defendants and 
against the assets of the deceased debtor in their 
hands; but I should not attach much'importance 
to the omission of such words in the plaint be- 
cause reading the plaint as a whole it is clear 
that they were used and a decree was sought 
against them, because they were in possession 
and occupation of the estate of the deceased 
debtor and were his legal representatives. The 
position, however changed to a large extent by 
certain subsequent events, namely, the decision 
of the Board of Revenue in ruling out the claim 
of the junior Rani to be recorded with regard to 
the estate but at the same time the fact remains 
that according to Hindu law the inheritance 
devolved simultaneously on both the co-widows 
though in view of the custom of impartibility 
the possession was to go to the senior Rani 
alot.e. The position, therefore, is that the co¬ 
widows were the co. heirs of the deceased. The 
junior Rani was not an heir of a different degree 
to succeed after the death of the senior Rani. She 
did succeed at the same time when the senior 
Rani succeeded; but on account of the impartibility 
of the estate it was held that the senior Rani 
alone was entitled to possess and therefore was 
entitled to the estate. This led the decree-holder 
to take recourse to a compromise in the form in 
which it has been made, namely, expunging de¬ 
fendant 2 from the category of the defendants 
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and seeking a decree against defendant 1 
alone. 

[15] It is curious enough that whatsoever be 
the reason, there are no words either in the 
petition of compromise or in the decree which 
is the formal expression of relief granted by 
Court suggesting that the creditor still intended 
to have the decree against defendant 1 in her 
capacity as a legal representative and to have 
the decretal amount out of the property of the 
deceased debtor in her hands. As it has been 
laid down in the cases referred to by the learned 
Subordinate Judge that the mere fact that the 
debts are for legal necessity are not quite 
enough to lead to the conclusion that the decree 
was binding against the estate. Various circums¬ 
tances are easily conceivable under which a 
creditor may choose to rely upon the personal 
credit of the legal representative. The bare pos¬ 
sibility of such a contingency cannot be absolu¬ 
tely ruled out in the context of certain circums- 
tances. It may as well be that the deceased’s 
estate may be heavily encumbered and the 
creditor may prefer to have a personal decree 
against the legal representative of the deceased 
debtor, or in the case of a rivalry between 
several co-heirs one with a view to be recognised 
as the only heir may willingly undertake a 
personal liability to the satisfaction of the cre¬ 
ditor. Therefore, in the circumstances of this 
case in the absence of express words either in 
the decree or in the petition of compromise we 
cannot hold that the decree as it stands is one 
which conforms to the provisions of s. 52 , 
Civil P. C. 

[16] It has been very strenuously contended 
by Mr. Jha appearing for the respondent that 
the provisions of S. 52 are not at all imperative 
and any literal compliance with the said pro¬ 
visions is not necessary. His submission is that 
if from the nature of the suit the Court can 
come to the conclusion as to what was intended 
the Court should allow the decree to be executed 
against the property of the original debtor in 
the hands of his legal representative, whoever 
he may be, on the basis as if the decree has 
been .passed in the form provided for in 8. 52. 
In support of his contention he relied upon Marsh 
Rep. 640. 13 What happened in that case was that 
one Juggomohun had incurred certain debts. 
He died without satisfying the same. The 
creditor brought a suit against Juggomohan’s 
widow and obtained a decree. Juggomohun left 
a son. The decree was executed and Juggomo- 
hun’s property was sold. Juggomohun’s son in¬ 
stituted a suit saying that what w T as sold was 
the right, title and interest of the widow, his 
mother and therefore his interest in the pro¬ 
perty had not passed and it was held that as the 
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debt was of Juggomohun’s and the widow w r as 
sued in her capacity as his legal representative, 
what w r as intended to be sold was Juggomohun’s 
property. From the report of the case it appears 
that in one of the columns of the sale proclama¬ 
tion it was stated the debtor’s property, as 
distinguished from the judgment-debtor’s pro¬ 
perty. 

[17] This case was followed in 24 W. R. 383 u 
in which it was held that though the decree was not 
in the form of S. 203, Civil P. C., (corresponding 
to S. 52 of the Code of 1908) in which form it 
should have been passed, it does not make any 
difference in holding that it was not the right, 
title and interest of the judgment-debtor named 
in the sale proclamation, but it was the property 
of the deceased debtor that was sold. To the 
same effect are the decisions in 7 Cal. 357 16 and 
11 I. A. 66. 11 ’ In all these cases what happened 
was that the executing Court considered the 
decree to be one against the legal representative 
executable against the assets of the deceased 
debtor in the hands of the legal representatives, 
and accordingly executed the decrees and allowed 
the properties to be sold and it was held 
that the interest that was purchased by the 
auction-purchaser was the interest which could 
be conveyed in a properly framed decree. 
But here the question is different, namely, 
the executing Court has been called upon to 
decide whether the decree is a regular one and 
has been passed in accordance with law. There is 
a great deal of difference between the two. We 
are not to consider the effect of anything that 
has been done on the assumption that the decree 
had been passed in accordance with law. We 
have been called upon to judge w’hether the 
decree is one which conforms to the provisions 
of law and which can, therefore, be executed in 
the way in which the law requires a particular 
decreo to be executed provided it is passed 
in a particular form. In any event I cannot 
agree that the provisions of s. 52 deal with mere 
matter of form. 

[ 18 ] I will invite attention to several modern 
cases in which a somewhat stricter view has 
been taken. In A. I. R. 1938 r c. 7, 17 it has been 
eaid that in order to attract the provisions of 
S. 53, Civil P. C., the decree must be passed in 
accordance with s. 52 of the Code. The facts of 
that case were that tho plaintiff creditor sued the 
deceased debtor s sons and grandsons for recovery 
of his debts out of the estate of debtor in their 
bands. I he trial Judge passed a decree against 
the sons in exactly the form in which S. 52 would 
have it but dismissed tho case against the 
grandsons. The decree was sought to be executed 
against the entire joint family property in the 
bands of the sons and the grandsons,‘on the 



principle laid down in S. 53 of the Code, 
Section 53 provides that: 

“For the purpose of S. 50 and S. 52, property j a 
the bands of a son or other descendants which is liable 
under Hindu law for the payment of the debt of & 
deceased ancestor in respect of which a decree has been 
passed, shall be deemed to be property of the deceased 
which has come to the hands of the son or other 
descendant as his legal representative,” 

[19] Though in this case the decree had been 
passed against tbe sons in their character &3 
legal representatives and though the decree 
mentioned that the money payable under it 
would be realized out of the property of the 
deceased debtor in their hands, yet because tbe 
decree was not passed against the grandsons in 
the same form, their Lordships of the Judicial 
Committee held that the provisions of S. 53 are 
not attracted to such a decree. In A. I. R. 1934 
Mad. 562 18 the creditors impleaded several persons 
as defendants in their character as legal repre- 
sentatives of the deceased debtor, and also 
prayed to have the decree against the assets of 
the deceased debtor in their hands; but the Court 
in passing the decree passed it against defen- 
dant l as the legal representative of the deceased 
debtor and directed the decretal amount to be 
recovered out of the deceased debtor’s property. 
The decree was sought to be executed against 
defendant 9 and their Lordships of the Madras J 
High Court held that the decree in order to 
executed under S. 52 must contain two t. 
namely, it must be passed against the legal re¬ 
presentative as such and it must be said that the 
decretal money should be realized by execution 
out of tbe property of the deceased debtor. In 
this case tbe terms indicated that the money 
should be paid out of the assets of the deceased 
debtor, there was no mention of defendant 9 as 
the legal representative. Therefore in accordance 
with the provisions of s. 52 the decree was not al¬ 
lowed to be executed against him. In another case 
of this Court in 181 I. c. 72l u> it has also been 
observed that the decree should be in the form 
provided for in S. 52 of the Code in order to 
enforce it against the assets of the deceased 
debtor in the hands of his legal representative 
or in deserving cases to enforce personal liability 
against such representative within the provisions 
of sub-s. ( 2 ) of s. 52. 

[20] In my judgment, therefore, compliance 
of the provisions of s. 52 of the Code is not 
mere matter of form but is a matter of sub¬ 
stance. It may be that it would not al 
accord with justice to insist upon the actual! 
words of the section being present in the decieeJ 

but the decree itself must bear sufficient materials! 

to indicate that it was intended by the Court to! 
be operative against the estate of a deceased! 
debtor. In a case where the contested decree » 
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passed by the Court in a suit which has been pro. 
perly framed, namely, in the sense that it 
has been framed against the legal representative 
[as such and the relief sought is in substance that 
the decretal money should be realised out of the 
assets of the deceased debtor in his hands, the 
strictness or accuracy of the language in which 
the decree is couched may not be insisted upon; 
but the matter is quite different when the decree 
is based upon an agreement of one out of two 
parties defendants originally impleaded in the 
case. The compromise does not stand on a posi. 
tion higher than any private transaction entered 
into on the part of the senior Rani with the 
creditor, at least the Court’s judicial vigilance is 
not alert to the circumstance that he is going to 
pass a decree binding on the deceased debtor’s 
estate which can be enforced not only against 
the judgment-debtor whose name appears on the 
record but also all succeeding judgment-debtors 
or legal representatives who may be in some 
cases very remote reversioners. I have already 
stated before that there may be circumstances 
in which the bare possibility of interpreting the 
decree as personal decree accepted as between 
the parties may not be ruled out. Therefore as 
an executing Court I do not consider it safe that 
this decree can be pronounced to be one against 
the senior Rani in her capacity as the legal re¬ 
presentative and enabling the creditor to execute 
the decree as against the assets of the deceased 
debtor. In the interest of justice, however, I 
think it will be open to the decree-holder to 
approach the Court that passed the decree to 
amend it, if the circumstances permit, after due 
notice to the judgment-debtor and to bring it 
into the line and form prescribed in s. 52 of°the 
Code. It will be then open to the junior Rani 
to place the circumstances before the Court 
which might help to come to a right conclusion 
as to whether the compromise with the senior 
Rani was bona fide and free from any fraud or 
collusion, and whether it was intended by the 
parties that the decree should be against the 
estate. With these observations I would allow 
Misc. Appeal No. 98 and the order of the 
lower Court is set aside. In the peculiar circum¬ 
stances of this case, we make no order for costs. 

[ 21 ] M. A. No. 314. The question involved in this 
case is very simple. In this case the senior Rani 
herself incurred an oral loan for the purpose of 
performing the Gaya sradh of her husband. The 
suit that was filed by the appellant was not 
against her as legal representative of her deceas¬ 
ed husband. She was herself the debtor and not 
a word was said either in the plaint or in the 
decree that the decree should be passed against 
the estate in her hands. The very' marked con¬ 
trast in which this plaint stands as against the 


plaint in the other case referred to in Misc. 
Appeal No. 9S will make it clear that the 
creditor never intended to have a decree against 
her in her representative capacity or against the 
estate. The learned Subordinate Judge after duly 
considering this circumstance has held that this 
decree is not executed against the estate in the 
hands of the junior Rani, nor the junior Rani is 
the personal representative of the senior Rani. 
Nothing has been urged before us which can lead 
us to hold that the judgment of the learned Sub¬ 
ordinate Judge is wrong. I would, therefore, 
uphold the judgment of the learned Subordinate 
Judge and dismiss this appeal with costs. 

Reuben J.— I agree. 

N.S./d.h. Order accordingly . 
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SPECIAL BENCH 

Manohar Lall, Meredith and 

Shearer JJ. 

Province of Bihar — Petitioner v. Kama- 
khya Narayan Singh — Assessee. 

Misc. Judicial Case No. 123 of 1943, Deoided on 
21-2-1947, referred by Board of Agricultural Income- 
tax, Bihar, D/-9-11-1943.' 

(a) Bihar Agricultural Income-tax Act (7 [VIII 
of 1938), S. 6 (i) — Buildings used for deriving both 
agricultural and non-agricultural income. 

(Per Manohar Lall and Shearer JJ.\ Meredith J. 
contra)— If once it is found that the buildings have been 
constructed for the'benefit of the land or for the purpose 
of deriving agricultural income from the land, the 
whole depreciation must be allowed. It is not necessary 
that the buildings must have been constructed wholly 
or mainly for the benefit of the land or for the purpose 
of deriving agricultural income. Where the assesee de¬ 
rives a very small agricultural income and the whole 
income is substantially non-agricultural, bis claim for 
deduction would be disallowed on the finding that the 
buildings are not required for the benefit of the land 
from which agricultural income is derived : 15 A I R 
1928 Pat. 468; 16 A. I. R. 1929 Pat. 449 (F B ) and 
33 A. I. R. 1946 Nag. 216, Pel. on. 1 [Para 4 ] 

(b) Bihar Agricultural Income-tax Act (7 fVHl 
of 1938), S. 6 (i)—Capital asset—Meaning of. 

'Per Shearer J. — When money, which comes out of 
capital and not out of revenue or income, is expended 
once and for all in order to bring into existence some 
faxed asset, the object of creating which is to enable the 
assessee to increase his agricultural income, the asset i« 
a capital asset: 1926 A. C. 205, Ref. [Para 29] 

Cases referred :— 

( 23 ^ 7 A- I. R. 1928 Pat. 468* 111 I c 

of Datbhanga v - 

2 593 3 (F B f at R a5 : R ‘ 1929 Pat * 449 : 118 I-O. 

593 (h. B.), Rajendra Narayan v. Commr. of Income- 

3 016 4 - 6 I 479 : 33 A * l - R- 1946 Nag. 

p 1 ®: L L * K J 1946 ) Nag. 674 : 227 I. C. 607, Central 
Provinces and Berar Provincial Co-operative Bank 
Ltd. v. Commr. of Income-tax. ’ 
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4. (1020) 1920 A. C. 205 : 95 L. J. K. B. 336 : 134 
L. T. 289 : 10 Tax Cas 155, British Insulated and 
Helsby Cables Ltd. v. Atharton. 

Government Advocate — for Petitioner. 

L. K. Zlia , S. K. Mazumdar and S. P. Singh — 

for Assessee. 

Manohar Lall J. —This is a reference under 

5. 25 ( 2 ), Bihar Agricultural Income-tax Act, 193S, 
(hereinafter to be referred to a3 the Act) by the 
Bihar Board of Agricultural Income tax asking 
for the opinion of the Court as to whether cer¬ 
tain claims made Ly the assessee for deduction 
out of his agricultural income are well-founded. 

[2] Raja Bahadur Kamakhya Narayan Singh 
of Ramgarh is the assessee and he has been as¬ 
sessed for the year 1942-43 on his agricultural 
income for the previous year 1941-42. 

[3] Claim No. I. — A sum of Rs. 30,194 12-0 
was claimed for deduction on account of depre. 
ciation charges for various buildings of the 
assessee, such as Manager’s quarters, Legal Sec¬ 
retary’s quarters, Assistant Manager’s quarters, 
Finance Secretary’s quarters, etc. The Income- 
tax Officer has disallowed half the sum claimed 
on these findings : (l) These employees of the 
Raj are not only required for earning agricul¬ 
tural income but also non-agricultural income 
which is more than the agricultural income. 
(2) Tho assessee is planning a new town at 
Padnm and has shifted his office here and this 
Lias led to tho construction of tho new office 
buildings. The Commissioner in upholding this 
decision based his conclusion on the terms of 
8. 6 (g) and held that the maintenance of these 
buildings was required for earning both non- 
agricultural income and for the collection of 
rents, and as tho income for rents was not greater 
than tho non-agricultural income, he thought 
that tho Income-tax Officer’s order was justified. 
Tho Commissioner was wrong in relying upon 
tho terms of S. G (g). Tho present case is cover¬ 
ed by s. G (i) and not S. G (g). The Board, how- 
over, correctly refers to s. 6 (i) but observes that 
it is mainly a question of fact whether the users 
of tho office and the occupants of the houses are 
solely employed in tho collection of agricultural 
income and thought that tho Income-tax Officer 
was justified in finding as to how much deprecia¬ 
tion should be allowed. 

[4] In my view tho assessee was entitled to 
tho entire deduction claimed under S. 6 (i). There 
is no finding of tho Income-tax Officer that these 
buildings wore not constructed for the benefit of 
the land from which agricultural income is 
derived or for the purpose of deriving such 
agricultural income from such land. Ilis finding 
is that these employees of the Raj are not requir* 
ed for earning agricultural incomo but also for 
non-agricultural incomo. I seo no justification 


for adding the word “wholly” before the words 
“for the benefit of the land or for the purpose of 
deriving such agricultural income” in the clause 
as the Income-tax authorities appear to have 
done. If once it is found that the buildings have 
been constructed for the benefit of the land or 
for the purpose of deriving agricultural income 
from the land the whole depreciation must be 
allowed. I can conceive of a case where the 
assessee derives a very small agricultural income 
and the whole income is substantially non-agri¬ 
cultural. In that case his claim for deduction 
w’ould be disallowed on the finding that these 
buildings are not required for the benefit of the 
land from which agricultural income is derived, 
etc. 

[5] If the matter is looked at from another 
point of view, the same conclusion is reached. 
The land of the assessee is one unit and yields 
both agricultural and non-agricultural income. 
The agricultural income, therefore, is derived 
from that unit and on the finding that the 
building has been constructed for the benefit of 
the unit from which agricultural income is 
derived, the terms of the sub-clause are satisfied. 
There is an analogous provision in the Indian 
Income-tax Act, the construction whereof has 
been the subject of decision by two cases of this 
Court. By the proviso to S. 2, Income-tax Act, 
agricultural income also means any income 
derived from any building owned and occupied 
by the receiver of the rent or revenue of any 
such land, or occupied by tho cultivator, etc., 
provided that the building is on or in the 
immediate vicinity of the land and is a building 
which the receiver of the rent or revenue or the 
cultivator, etc., by reason of his connection with 
the land requires as a dwelling houso or as a 
storo house or other out-building. 

[6] In 7 Pat. 550 1 it was found that the asses¬ 
see had a guest house standing in his compound 
at Darbhanga which was used principally for 
accommodating European guests and such other 
persons who might arrive on social occasions and 
also those who had reason to visit the assessee 
officially or in connection with the business of 
the estate which was of vast dimension. Upon 
these facts the Commissioner took the view that: 

“Under S. 2, suh-s. (1) (c) of the Act, such a house 
can only be exempt if and in so far as it does not exceed 
the necessary requirements of the assessee having 
regard to tho position which he holds by reason of being 
a Znmindar deriving his income from land ... that if in 
fact he has other sources of income then this is a 
matter to be taken into consideration, for income 
derived from such sources may make him a person of 
some importance and social position, and therefore be 
may require a large house than would be tho case were 
ho merely a Zamindar .... that he does not require 
this guest house as a Zamindar but merely because he 
is a person of great wealth and social position. Now the 


1947 Bihar Province v. Kamakhya Narayan (SB) (Manohar Lall J.) Patna 373 


assessee in this case does not derive his income exclu¬ 
sively from agriculture and indeed he has been exempted 
in respect of the valuation of a portion of his Calcutta 
house on the ground that that house is partly required 
by him for business purpose. The case of the depart¬ 
ment then is that if this building, called ChatraBhawan 
is required by him, it is not required by him in his 
capacity as a Zamindar or by reason of his connection 
with agriculture but really by virtue of the position which 
he holds as a person of great wealth and social posi¬ 
tion.” 

[7] The learned Chief Justice dealt with the 
contention raised on behalf of the Department 
which is given at p. 55G to the effect that it was 
a question of fact which was for the Income-tax 
authorities to decide in each individual case 
whether a dwelling house owned and occupied 
by a landowner was in fact larger or more com¬ 
modious than might be considered necessary for 
his requirement as a landowner and if the 
Department considered that it was, then the 
Department would assess a certain proportion of 
the annual value of the house to income-tax and 
that proportion would depend upon the relation 
between the assessee’s income derived from his 
estate and that derived from other sources and 
this will necessarily vary from time to time as 
his savings increased or diminished, and observed 
at p. 557: 

‘It has been argued on behalf of the Commissioner 
that this really is a question of fact of which he is the 
sole judge, but in dealing with the matter it seems to 
me that he ha9 not properly construed the section and 
has applied a test to this case which is not the proper test 
to be applied. If the Commissioner’s view is to be 
accepted then he would be equally entitled to consider 
in each case whether a particular house owned by a 
Zamindar, for which exemption from tax was claimed, 
wa3 larger than was actually sufficient to supply his 
needs having regard to the fact that he was a Zamindar, 
It would be for the Commissioner to say whether he 
was entitled to this or that extra room, whether he was 
entitled to have stables, for example, to accommodate so 
many horses, and in each case if the question is to be 
regarded merely as one of fact the Commissioner would 
be the sole judge whether the house was or was not 
sufficient for the minimum requirements of the assessee. 
That to my mind is not the intention of the Act. I 
have referred to the terms of the section, and in my 
opinion the proper construction is this. Once it is shown 
that by reason of the assessee’s connection with the 
land he requires a dwelling house in that vicinity then 
we are not concerned to enquire whether the dwelling 
house is more commodious than other persons in the 
same position would consider sufficient for their actual 
needs, a matter about which opinion might widely 
differ. The intention of the Act seems to me to have 
been that if by reason of his connection with the land 
the assessee does require a dwelling-house, and it is 
admitted in this case—at all events no argument has 
been adduced to the contrary—that he does require 
a dwelling house in DarbhaDga, then the section is 
complied with in so far as the question of hi9 require¬ 
ments is concerned, and it is not open to the Commis¬ 
sioner to consider whether the particular class of house 
is more or less than the actual requirements of a zamin¬ 
dar in his position according to some standard which 
may vary from time to time in the opinion of different 
Income-tax Commissioners.” 


Ross J. agreed with this view. 

[8] The matter again came up for considera¬ 
tion in 9 Pat. l 2 this time before a Full Bench 
consisting of Terrell C, J., Ross, Kulwant Sahay, 
Wort and Macpherson JJ. The Full Bench, 
Macpherson J. contra, expressed full agreement 
with the decision in 7 Pat. 550. 1 At page 6 of the 
report the learned Chief Justice deals with the 
argument of the Department that the words “by 
reason of his connexion with the land requires 
as a dwelling house” mean that the proviso 
is only to apply to such portion, if any, oi' the 
building as should be needed as a dwelling house 
etc., or more shortly put the argument was that 
the word “requires” is used in the sense of 
“needs” and that the words “by reason of his 
connexion with the land” mean as applied to 
this case “for the purpose of collection of the 
rent or revenue”, in these words : 

‘‘This interpretation, if correct, would leave the 
taxable proportion of the notional income from the 
building to be assessed by the Income-tax Officer as a 
matter of fact and without appeal. Now I can see no 
indication in the Act of any circumstances which are 
to guide the officer in assessing the taxable proportion. 
There is for instance noindication whether the dwelling- 
house is to be of such a kind as to enable the owner to 
reside in it for such time as may be necessary for the 
collection by him of his rents, or whether his family 
may properly be expected to accompany him, or 
whether the distance from such other dwelling as he may 
own ought to be considered, or whether his social pres¬ 
tige or the need of displaying it to his tenants is t.o be 
taken into account. All these considerations and many 
others are according to the Department to be left to the 
officer as matters of fact within his sole discretion. Had 
this been the real intention of the Legislature, one 
would have expected to find in the Act a set of guiding 
principles. On the other hand for assessing the revenue 
of a business the Act provides elaborate guides. 
For this reason alone I am of opinion that the Legis¬ 
lature had no such intention as suggested by the 
Department. 

But apart from this consideration the words of the 
proviso are not capable of the construction suggested. 
The word ‘requires’ means that the assessee demands to 
appropriate the buildiDg for the purpose of a dwelling 
house or as a store-house or other out-building and the 
words 'by reason of his connexion with the land’ mean 
that only the fact of his being a receiver of rent or 
revenue or the fact of his being a cultivator or the 
fact that he is a receiver of rent in kind entitle him to 
claim any building as a dwelling-house, a store-house 
or an out-building. If he should not occupy any of 
these positions in connexion with the land, he is not 
entitled to claim as tax free, accommodation of the 
kind specified. In other words the expression 'by reason 
of his connexion with the land’ is merely used to 
explain the nature of the class of persons entitled to 

exemption.Of course there must be a bona fide 

use of the building as a dwelling-house, store house or 
out-building and the assessee is not at liberty to claim 
arbitrarily the exemption of any building which he may 
at his own choice describe as a dwelling-house, store¬ 
house, or out-building without regard to the actual 
facts.” 

Ross J. also gave reasons at length for coming 
to the same conclusion. Wort J. also gave 
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reasons for the same view. Kulwant Sabay J. 
while agreeing with the learned Chief Justice, 
Ross and Wort JJ. observed : 

It would no doubt be open to the Income-tax autbo- 
1 ities to hold that a particular building on account of 
its size or situation is not a building which the receiver 
of rent or revenue does require, by reason of his con¬ 
nection with the land as a dwelling house and in that 
nase it would be open to them to assess tbe income from 
tue entire building, but the moment they find that the 
mute is required by the receiver of the rent or revenue 
by reason of his connection with the land as a dwelling 
bouse or a store house or other out-building, it is beyond 
their jurisdiction to determine what portion of the 

budding is or should be required by the assessee as such 
receiver cf the rent or revenue.” 

[9] Macpherson J. on the other hand dissent- 
cd from this view and thought that the con- 
notation of the expression ‘by reason of his 
connection with the land requires’ must be 
‘needs as appropriate and convenient for his 
calling as a receiver of the rent or revenue 
derived from the land,’ and as an illustration 
lie took the case of the Indigo Concerns of North 
Bihar and observed that the legislature could 
not have intended to exempt the purchasers of 

the Indigo concern from income-tax on the 
building, as 

“to my mind language 1ms been employed which in¬ 
dicates an intention to discriminate between the 
requirements of the nsscssee as the landlord and his 
requirements as an individual.” 

Cio] This view of 7 rat. 550’ which was ex- 
pressed in 1928 has stood unchallenged for 
20 years and the legislature when they framed 
the Bihar Agricultural Income-tax Act must bo 


presumed to he aware of this view, aud if thi 
m anted to depart from this view, they won 
have taken care to express themselves clear 
by providing in S. G (i) that only that portion 
tbe depreciation will bo allowed ns can be fom 
on the fact to relate to that part of the buildii 
which is being used by the occupiers for tl 
bonefit of or for the purpose of deriving ngt 
cultural income from a part of the land only” 

fill I would also hesitate to differ from tl 
opinion of the two learned Chief Justices of tb 
Court and of Ross, Wort and Kulwant Salary J 
if I may say so respectfully, I have come 

the same independent conclusion upon tbo cc 
struction of s. G (i) itself. 

£n a recent case reported in 1916 I. T ] 
479 the assessee, a bank, had borrowed monc 

pur ^ e o£ investing in tax-free an 
taxable sccunt.es and it was found difficult I 
allocate any particular borrowing to any part 
cular investment. It was held that in computin 
the income under s. 8, Income-tax Act, tb 
Department was not justified in splitting up an 
apportioning he interest on the borrowed capit, 
between the taxable and tax- free securities i 
proportion to tbo amount spent on tbe purchas 


of each kind of security and allowing deduction 
only in respect of the interest so apportioned to 
taxable securities. It was argued before the 
learned Judges that if the contention of the as- 
sessee was accepted, the assessee would be 
obtaining a double advantage. But this argu¬ 
ment was negatived in these words at p. 481 : 

“We consider it idle to enquire whether the assessee 
obtains a double advantage, upon this interpretation or 
that, or whether the Central Government stands to 
gain or lose. That is the wrong approach to the pro¬ 
blem. The question of advantage or loss depends upon 
the rules, not the rules upon the outcome of the result, 
because we are not concerned here with abstract logio or 
the principles of pure reason. The Income tax Act is a 
fiscal measure and as such many of its provisions are of 
necessity arbitrary, and in almost any set of arbitrary 
rules an ndvaotngo here or a drawbnok there are 
almost certain to occur, nor indeed is there anything to 
prevent the legislature from desiring and prescribing for 
just such a result. Our duty is to interpret the provi¬ 
sions of the Act and, if they are plain, to give effect to 
them regardless of the consequences; and if there is 
ambiguity, to construe the provision in favour of the 
subject and this even if it results in his obtaining a 
double advantage.’ That is how all fisoal enactments 
are to be construed.” 

And again at p. 495 : 

“The Commissioner contends that unless the first pro¬ 
viso is taken to refer to taxable securities only, there is 
an overlapping which will give the assessee a double 
advantage; therefore, the two must be construed in that 
sense. But ns we have said that is putting the cart 
before the horse. There is no reason why the assessee 
should not get a double advantage if the Act can be so 
construed. If the language is plain, there i9 nothing 
more to bo said. If it is ambiguous, then, being a fiscal 
enactment, it must be so construed because that is the 
construction which most favours the subject.” 

At p. 4S6 the learned Judges give this example : 

"Agricultural inoomo is exempt under S. 4 (3) (viii). 
But say a man’s business is partly agricultural and 
partly commercial, tbe commercial end of it being 
mixed up with the agricultural. Say he runs one office 
and one staff to supervise both sections. Would he have 
to apportion the office expenses which are permissible 
as a good deduction under S. 10 (2) (xii) between the 
two kinds ? Wc can hardly think that that would be 
the case.' 1 

[13] Applying these observations to the present 
case, the assessee has constructed a building for 
the bonefit of the land. It is immaterial to con¬ 
sider whether the land also produces non agri¬ 
cultural income, and it is also immaterial to 
consider that upon the plain construction of the 
provisions of s. 6 (i), the assessee might be 
getting n double advantage not under the Agri¬ 
cultural Income-tax Act when be is being as¬ 
sessed on bis non-agricultural income under 
some other statute. 

[14] For these reasons, 1 am of opinion that 
tho Income-tax Department were wrong in 
allowing the assessee only half tbe depreciation. 
These buildings are required to be occupied by 
the stall of the assessee for earniug agricultural 
income and there is no warrant in the Act for 
holding that tho staff should be confined to a 
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particular room or only a few rooms in the 


whole building. 

[15] It may be observed that the word ‘re¬ 
quires 1 which was the subject of contention in 
the two Patna cases is not to be found in S. 6 (i) 
although it is found in S. 6 (g), Agricultural 
Income-tax Act. The whole of the claim should, 
therefore, be allowed. 

[16] Claim No. II.—This claim is regarding 
the depreciation of a pucca road leading from 
the Hazaribagh-Barhi Road to Padma with 
branch road leading from it to the quarters of 
various employees. The Income-tax department 
has found as a fact that this fine pucca road was 
not constructed for the purpose of deriving agri¬ 
cultural income but that a road existed 
previously from the public road to Padma and 
that it is unnecessary for the collection of agri¬ 
cultural income to construct another road costing 
about two lac9 of rupees. It is argued by Mr. L. 
K. Jha on behalf of the assessee that the road is 
essential for the tenants to pass thereon and 
also for the employees of the estate to go to the 
various quarters. This, however, is a question 
of fact, and upon the finding that this road is 
not required for the benefit of the land from 
which agricultural income is derived or for the 
purposes of deriving such agricultural income 
from such land, the claim has been rightly 
rejected. 

[17] No claim with regard to any other item 
was advanced before us. 

[ 18 ] In view of the divided success of the 
parties, I would direct that each party will bear 
his own costs of the hearing in this Court. 

[19] Meredith J. —I am afraid I am unable 
wholly to agree with my learned brother, Mano- 
har Lall J. The question referred to us is 
whether an assessee under the Act is entitled to 
deduct the full depreciation at the prescribed 
rate on capital assets which were constructed 
partly for the purpose of deriving agricultural in¬ 
come and partly for other purposes. With regard 
to the claim regarding the depreciation of the 
pucca road leading from the Hazaribagh-Barhi 
road to Patna (Padma?) I agree that this question 
is concluded by a finding of fact that the road 
was not constructed for the purpose of deriving 
agricultural income. The claim has, therefore, 
been rightly rejected. 

[20] With regard to the remainder my learned 
brother says: 

When it is found that these buildings are required 
for earning agricultural income, the mere fact that they 
are also available for the use and are actually used for 
earning non-agricultural income of the assessee is no 
ground for splitting up the depreciation. The whole of 
the claim should be allowed.” 

It seems to me that upon this basis it might be 


argued with equal force that the whole of the 

claim should be disallowed. I think the words 

“purchased or constructed for the benefit of the land 
from which such agricultural income is derived, or for 
the purposes of deriving such agricultural income from 
such land” 

should be interpreted as meaning “constructed 
wholly or mainly for such purposes.” If they are 
constructed mainly for other purposes and only 
incidentally for the purposes specified, then I do 
not think the assessee is entitled to claim deduc¬ 
tion of the entire depreciation. 

[21] The items in regard to which the claim 
was originally made are set out at pp. 14 and 15 
of the paper-book. With regard to serials 1 to 5, 
the Income-tax Officer’s finding is that they 
are required not only for earning agricultural 
income but also non-agricultural income which 
is more than the agricultural income, that is to 
say, they were mainly constructed for non- 
agricultural purposes, the assessee’s income being 
mainly non-agricultural. The Department has 
allowed half the depreciation. This might well 
have been less. On the question of principle I 
see no reason why the Income-tax Officer should 
not apportion the charges on the basis of his 
findings of fact. 

[22] In regard to serials 6 to 12, the claim has 
been fully allowed, and so no question arises. 

[23] Serial 13 is the pucca road already referr¬ 
ed to. Serial 14 relates to a claim which has 
been allowed. The claim in respect to serial 15 
has been disallowed, and has not been pressed 
before us. As to serial 16, it has been allowed. 

[24] Serial 17; here it has been allowed in 
half. It relates to a wall erected round the Raj 
quarters. Half has been allowed on the same 
basis as serials 1 to 5. In my judgment it cannot 
be said that the department was not entitled to 
take that course. 

[25] Serial 18 , five Dunlop carts—This has been 
disallowed, and the claim has not been pressed 
before us. 

[26] Serial 19 has been allowed. Serial 20, 
horse stable, has been disallowed, and on its 
findings the department was entitled to'disallow it. 

[27] Serial 21, press building—This was dis¬ 
allowed, and the claim has not been pressed 
before us. 

[28] I would answer the reference in the nega¬ 
tive. I think the department is entitled to 
investigate what proportion of the building in 
question is to be considered to have been con¬ 
structed for the purpose of deriving agricultural 
income. 

[29] Shearer J.—I agree with Manohar Lall 
J. The residential quarters which the assessee has 
constructed for his manager and some of his 
other employees are not used by the assessee 
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himself; they are used wholly and exclusively by 
those of his employees who reside in them and 
their families. Are they, then, capital assets 
within the meaning of the expression as it occurs 
in cl. (i) of s. 6 of the Act ? The expression has not 
been defined; but, I think, I may take it that, 
when money, which comes out of capital and 
not out of revenue, or income, is expended, once 
and for all, in order to bring into existence some 
fixed asset, the object of creating which is to 
enable the assessee to increase his agricultural 
income, the asset is a capital asset and an 
allowance in respect of depreciation is permissible 
under s. 6 (i). The assessee has decided to locate 
the headquarters of his estate at Padma in- 
stead of at Ramgarh, and at Padma, as I 
understand the position, persons occupying the 
social status, and living in the manner that his 
manager and some of his other more highly paid 
employees do, would find it difficult and, perhaps, 
quite impossible to obtain suitable accommo¬ 
dation for their families and themselves. By 
constructing these residential quarters the asses¬ 
see may, therefore, fairly be said to have 
ensured that those employees of his will conti¬ 
nue in his service, and, even assuming that if 
they had been left to find accommodation for 
themselves they would not have resigned, will 
be more contented and more efficient in the dis¬ 
charge of their duties. In so far, however, as 
they will be, the agricultural income derived by 
the assessee is likely to be increased. In 1926 
A.C. 205 4 the question arose ns to whether a com¬ 
pany was entitled to a deduction in respect of a 
considerable sum of money which it had ex- 
pended in creating the nucleus of a pension 
lund for its employees. The deduction was dis¬ 
allowed on the ground that the money came out 
of capital and not out of income, and under the 
provisions of the British Income-tax Act. was, 
therefore, not admissible. The opinion was, 
however, expressed 

“that ft sum of money expended, not of necessity nnd 
with a view to ft direct and immediate benefit to the 
trade, but voluntarily and on the grounds of commer¬ 
cial expediency, and in order indirectly to facilitate the 
carrying on of the business, may yet be expended wholly 
and exclusively for the purposes of the trade.” 

Cave L. C said that the payment in question 

. Wft f. ma< *° for tb o sound commercial purpose of enabl- 
ing the company to retain the services ol existing and 

ono”oHhe sla({/' S,Kn ^ °‘ inc «' lsiu « ^/enid- 


On this principle these residential quarters may 
in the circumstances of this particular case, be 
legarded, I think, as a capital asset, and an 
allowance for depreciation is admissible. It is 
altogether irrelevant that these employees, or 
some of them, may, perhaps, be employed on 
duties which have nothing to do with the'collec- 
tion of the nssessee’s agricultural income. In any 


case, it would be inequitable to allow les 3 than 
the full deduction, as, so far as I can see, no 
deduction is admissible to the assessee under the 
Indian Income-tax Act (li [xi] of 1922). The 
case of the estate office and the compound wall 
surrounding it stands on a different footing. I 
was at one time inclined to take the view that, 
if separate blocks or wings of this building were 
occupied by staff employed on the collection of 
agricultural income, and other blocks or wings 
were occupied by staff employed in connection 
with the other business activities of the assessee, 
then the former portion of the building alone 
might be regarded as a capital asset, the cost of 
constructing that portion might be computed and 
a deduction allowed on it. On further considera¬ 
tion, however, I am of opinion that to take this 
view would amount, or come dangerously near, 
to reading into the Act the words "wholly or 
mainly", which, on general principles of cons- 
truction, it is not open to us to do. Also, it 
would be impossible to say what deprecia¬ 
tion should be allowed on the compound wall. 
That, for some reason or other, was dealt with 
by the Agricultural Income-tax Department as 
a separate item, but clearly it and the buildings 
included within it together form one capital 
asset. Section 10 , sub-s. ( 2 ), cl. (vi), Income, 
tax Act, permits of an allowance in respect of 
depreciation of buildings "used for the purposes 
of the business, profession or vocation.” 

It was apparently found that, as a result 
of the way in .which this clause was drawn, 
certain assessees were allowed larger deductions 
than were thought permissible or desirable. In 
order to remedy this defect the legislature in 
1999 inserted sub-s. (3) in s. 10, which provides 
that-: 

" Where any building.in respect of 

which any allowance is due under.clause (vi) of 

sub-s. 12), is not wholly used for the purposes of the 
business, profession or vooation, the allowance shall be 
restricted to the fair proportional part of the amount 

which would bo allowable if such building, .. 

was wholly so used.” 

The conclusion to be drawn from the omission 
of the legislature to use similar clear and 
unequivocal language when it enacted S. 6 (i), 
Bihar Agricultural Income-tax Act, is, in my 
opinion, either that it overlooked the contin¬ 
gency which has arisen in this particular case 
or considered it so unlikely to arise as not to be 
worth while providing against or considered it 
undesirable to confer a discretionary power of 
this kind on Agricultural Income-tax Officers 
who were likely, for some time at least, to be 

men with little or no experience of this kind of 
work. 
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[so] By Court .—Claim No. J:—The entire 
snin of ns. 30,194.12-0 should have been allowed 
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as depreciation for the various buildings of the 
Raj. 

Claim No. Ill —The depreciation on account 
of the construction of the Hallet Road has been 
rightly disallowed. 

d.h. Reference answered . 
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Sinha and Reuben JJ. 

Medni Prosad— Plaintiff—Appellant v- 
Matadin Panda and others — Defendants — 
Respondents. 

Appeal No. 467 of 1944, Decided on 12-3-1946, from 
appellate decree of Sub-Judge, Mongbjr,D/—27-3-1944. 

(a) Bengal Estates Partition Act (4 [IV] of 1897), 
Ss. 27 and 99 —One co-sharer and his transferee not 
made parties to partition proceedings—Subsequent 
suit by transferee —No bar. 

Section 27 in terms does not speak of an absolute bar to 
a civil suit. It only provides that a suit instituted in terms 
of S. 25 shall be in recognition of the partition pro¬ 
ceedings and shall give effect to the division of the 
parent estate into separate estates as ordered by the 
Collector. Section 25 itself does not contain any provisions 
barring a civil suit. [Para 4] 

So also, S. 99 only gives effect to the doctrine of 
substituted security; it does not speak of any bar to a 
civil suit. Further, S. 99 cannot in terms apply, where 
the co-sbarer who created the encumbrance is not a party 
to the Collectcrate partition. [Para 4] 

Hence, where a Collectorate partition of a mahal pro¬ 
ceeded without the proprietors of a village which was an 
integral part of the estate under partition, or the 
usufructuary mortgagee from them, being made parties to 
the partition proceedings and as a result of the allotment 
the mortgagee was dispossessed, neither S. 27 nor S. 99 
is a bar to a civil suit by him for possession. [Para 4] 

(b) Bengal Estates Partition Act (4 [IV] of 1897) 
Ss. 18 and 19—Proprietors of one of the villages com¬ 
prised in estate for partition ignored by Batwara 
Court due to designs of applicant proprietors — 
Partition whether affects interest of former pro¬ 
prietors. 

Where the specification required under S. 19 in respect 
of certain village was not appended to an application 
for partition of a mahal comprising the village, with 
the result that the Bat wara Court was misled into ignoring 
the existence of the proprietors of the village, who were not 
recorded in the Collector’s D Register, and it appeared that 
the omission was not accidental but designed by some 
of the applicant-proprietors: 

Held that the persons who were parties to the Batwara 
proceedings could not be allowed to take advantage of 
their own wrong and the partition did not affect the 
interest of the proprietors of the village and their trans¬ 
ferees. (Form of decree to be passed indicated.) 

[Para 5] 

Janak Kishore and Dinesh Chandra Varma — 
for Appellant. 

T. P. Sinha and LakshmiN. Sinha— f6rRespondents. 

Sinha J. —This is a plaintiff’s second appeal 
from the decision of the learned Subordinate 
Judge of Monghyr, reversing that of the Munsif of 
Begusarai in a suit for possession of an eight anna 
share in village Bharra. 


[2] The plaintiff alleged that Mahal Naokothi 
bearing Tauzi no. 780 comprised several villages 
including Mauza Bharra. Defendants 22 to 24 
are the proprietors of this village. Defendants 1 
to 20 are proprietors of the other villages in the 
mahal aforesaid. Defendants 22 and 23 executed 
a usufructuary mortgage bond in favour of the 
plaintiff as also of his father in respect of their 
eight.anna share in village Bharra. The plaintiff 
has been in possession of the eight annas share in 
village Bharra since 1927 and his father was in 
possession before that time in pursuance of the 
sudhharna bond in his favour. The remaining 
eight annas share in that village continued in pos¬ 
session of defendant 24. The owners of the other 
villages in the mahal aforesaid started a partition 
proceeding in the Collectorate, being partition case 
No. 31 of 1925- 26. The proceedings were referred 
to one Mr. R. G. Finch for arbitration. In the 
record, of-rights prepared in or about the year 
1902, a special khewat, being Khewat No. 18, was 
prepared in respect of village Bharra as in 
possession of defendants 22 to 24. As no 
mauzawar register had been prepared in respect 
of the estate in question, the plaintiff or defen¬ 
dants 22 to 24 had not been recorded in the D Regis¬ 
ter maintained by the Collector. The result was 
that the recorded proprietors of Mahal Naokothi, 
Tauzi No. 780 only were parties to the partition 
proceedings in the Collectorate. The plaintiff and 
defendant 22 made an application in the 
Collectorate for the preparation of a mauzawar 
register showing the interest of the proprietors of 
Mauza Bharra, which was a part of the estate 
under partition; but the Revenue authorities re¬ 
fused to prepare such a register, with the result 
that the partition proceeded and was concluded 
without the plaintiff or defendants 22 to 24 
being parties to the partition. The partition pro¬ 
ceedings ended in or about the year 1940, and 
delivery of possession was given in pursuance of 
the partition some time in 1940. By the delivery 
of possession aforesaid the plaintiff was dis¬ 
possessed by those proprietors who had been 
allotted village Bharra in their takhtas. Hence 
the plaintiff sued for possession of his eight annas 
share in village Bharra on adjudication of his title 
to the same as the sudbharnadar of defendants 
22 and 23. Out of defendants 1 to 21 only defen. 
dants 2, 4, 11, 19 and 20 filed one joint written 
statement, whereas defendants 7 and 8 filed 
another. Though defendant 21 filed a written 
statement saying that he had no concern with 
Mauza Bharra and was, therefore, not a necessary 
party to the suit, he did not contest the suit at 
the hearing. By the other two sets of written 
statements the defendants aforesaid contended 
inter alia that tho suit was bad for defect of 
parties inasmuch as the plaintiff had impleaded 
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even those persons to whom Mauza Bharra had 
not been allotted by the Collectorate partition; 
that the suit was barred bj limitation inasmuch 
as the plaintiff or his predecessors in-title were 
never in possession of any share in village Bharra; 
that the suit was not maintainable in view of 
the provisions of Ss. 25, 27, 99 and 119, 

Estates Partition Act; and that the defendants 
to whose takhtas village Bharra had been allotted 
by the Collectorate partition had taken the same 
free from all encumbrances, assuming that there 
was an encumbrance as alleged by the plaintiff. 

[3] The learned Munsif decreed the suit in full, 
that is to say, granted a decree for possession as 
also for mesne profits. The contesting defendants 
preferred an appeal which was heard by the 
learned Subordinate Judge. He affirmed the 
findings of the trial Court on questions of fact, 
that is to say, be agreed with the trial Court 
that defendants 22 to 24 were the proprietors 
of village Bharra and that the plaintiff was the 
sudbharnadar of eight annas interest in that 
village representing the share of defendants 22 
and 23; and that the plaintiff as also his pre- 
decessors in-title were in possession of their respec. 
five interests in the property. But whereas the 
learned Munsif was of the opinion that the Collec¬ 
torate partition, which was concluded completely 
ignoring the interest of defendants 22 to 24 
and the plaintiff, was not binding on them, the 
lower appellate Court came to the conclusion 
that the provisions of ss. 27 and 99, Estates 
Partition Act, were a bar to the suit. In that view 
of the matter the low'or appellate Court dismissed 
the suit on the preliminary ground that it was 
not maintainable, but granted no costs to either 
party. The learned Subordinate Judge also noted 
tnat the suit was being dismissed not on merits 
but on a preliminary ground, and that, therefore, 
tho plaintiff was at liberty to seek his remedy 
in a proporly constituted suit, though ho did not 
indicate as to the nature of such a suit. Hence 
this second appeal by tho plaintiff. 

[4] It has been contended, and, in my opinion, 
quite rightly, by counsel on behalf of the appellant 
that the learned Subordinate Judge has erred in 
law in holding that the suit is barred either by 
S. 27 or by s. 99, Estates Partition Act, in the 
sense that the plaintiff’s suit is liable to be dis¬ 
missed without any relief being granted to him. 
Section 27 makes reference to a suit instituted as 
mentioned in s. 25 of the Act. Section 27 in terms 
dots notspeak ofanabsoluto bar to a suit. It only 
provides that a suit instituted in terms of s. 25 
] 0 f the Act shall be in recognition of the partition 
J proceedings and shall give effect to the division 
of the parent estate into separate estates as ordered 
by the Collector. Section 25 itself does not contain 
any provisions barring a civil suit, but only pro- 


vides that such a suit instituted after four months 
of the orders passed under cl. (a) or cl. (b) of S. 23, 
or under S. 29, shall not avail to affect or stay 
the progress of the partition proceedings. Hence 
it must be held that the learned Subordinate Judge 
misdirected himself in holding that S. 27, 
Estates Partition Act, was a bar to the suit. The 
same must be said of his conclusions with respect 
to s. 99, Estates Partition Act. Section 99 only 
gives effect to the doctrine of substituted security. 
It lays down that any encumbrance created by 
a co-sharer proprietor on a particular share in the 
estate or a portion thereof, will not attach to that 
share or portion in the event of the same being 
allotted to another co-sharer, and the encum¬ 
brance shall hold good as regards lands finally 
allotted to the share of the proprietor who had 
created the encumbrance. Section 99, therefore, 
does not speak of any bar to a civil suit. Further¬ 
more, s. 99 cannot in terms apply as defendants 22 
and 23 who created the encumbrance were not 
parties to the partition proceedings. Section 99 pre¬ 
supposes that the co-sharer who created the en¬ 
cumbrance was a party to the partition pro¬ 
ceedings and had been allotted a portion of the 
parent estate as his separate property to which 
the encumbrance created by him would attach. 

[5] It has been found by both the Courts below 
that the proprietors of village Bharra were not 
parties to the Collectorate proceedings for the 
reason that they were not recorded in the Collec- 
tor’s D Register. For the same reason the plaintiff 
also could not bo a party to that proceeding. But 
the question is, can the partition proceedings wipe 
out the plaintiff’s interest in the village Bharra or 
the interest of the proprietors themselves in that 
village? Tho Collectorate partition had tho effect 
of dividing the estate into several parts, but it 
could not have the effect of confiscating the 
interest of thoso co-sharers who were not registered 
in tho Collectorate, or of their transferees. 
Though uudor s. 4, Estates Partition Act, it 
is only a “recorded proprietor” who can claim a 
partition of the parent estate, S. IS, cl. (d) con- 
templates that every proprietor, whether recorded 
or unrecorded, shall be a party to the partition 
proceedings, and the duty has been cast upon the 
applicant for partition to set out in the applica¬ 
tion certain particulars including “the name and 
address of every proprietor, whether recorded or 
unrecorded, of such estate.” Under S. 20 it is open 
to tho Collector to reject the application or to 
return it for amendment if, iu his opinion, it does 
not fulfil the requirements of Ss. 13 and 19; but 
if tho Collector decides to proceed with the parti¬ 
tion, he is required by S. 21 to publish a noti¬ 
fication of the application in the manner provided 
in that section. Seotion 21 also provides for service 
of notice of the application on such of the recorded 
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proprietors of the estate as have not joined in 
the application and on any unrecorded proprietor 
who has been named in the application. It does 
not appear that defendants 22 to 24, or the 
plaintiff had been named in the application for 
partition, nor does it appear that any one of them 
came up to the Batwara Court at the appropriate 
stage for being added as a party to the proceeding. 
The result was that the partition proceeded 
without the proprietors of village Bharra, which 
was an integral part of the estate under partition, 
being party to the partition proceedings. Their exi¬ 
stence and their interest in a portion of the estate 
were completely ignored, and village Bharra was 
allotted to the share of some of the proprietors 
of the parent estate who were party to the pro¬ 
ceedings. As a result of the aforesaid allotment 
some of the defendants (it does not exactly appear 
which of them) got portion of village Bharra 
as part of their separate estates by the Collectorate 
partition. It cannot be said that the proprietors 
of the parent estate under partition were not 
aware of the interest of the proprietors of village 
Bharra inasmuch as as far back as 1902 their in¬ 
terest is recognised and recorded in the special 
Khewat No. 18 of village Bharra. Section 19, 
Estates Partition Act, requires that the application 
for partition shall be accompanied by a specifica¬ 
tion, amongst other things, of the record-of.rights 
r prepared for the estate under partition. Appa¬ 
rently, the specification in respect of village 
Bharra was not appended to the application for 
partition, and thus the Batwara Court w r as misled 
into ignoring the existence of the proprietors of 
village Bharra. This, in my opinion, could not 
have been the result of an accidental mistake. It 
must have been designedly so arranged by some, 
,if not alL, of the proprietors who were parties to 
the Batarwa proceedings. Certainly, therefore, 
the persons who were parties to the Batwara pro¬ 
ceedings, namely defendants 1 to 21, could not be 
allowed to take advantage of their own wrong. It 
must, therefore, be held that the partition of the 
parent estate and the several allotments made in 
favour of defendants 1 to 21 by the partition 
aforesaid did not affect the interest of the pro- 
prietors of village Bharra and their transferees. 

[6] The question remains, what should be the 
form of the decree to be passed in favour of the 
plaintiff. The learned Munsif declared the plaintiff 
entitled to his eight annas share in village Bharra; 
he also granted him a decree for mesne profits 
from the date of dispossession. The ordering 
portion of the learned Munsif’s judgment is not 
clear as to from which of the defendants the 
plaintiff was to recover possession and mesne 
profits. If he meant to order that the plaintiff 
should recover possession, specifically of eight 
annas share in village Bharra, completely ignoring 


the separate allotments made by the Collectorate 
partition, in my opinion, such a course would in¬ 
troduce further complications. Apart from con¬ 
siderations of justice and equity, it cannot be said 
that the plaintiff’s eight annas share in village 
Bharra is contained in allotment of any particular 
co-sharer who has been carved out a separate 
estate including a portion of village Bharra. As 
I have indicated above, all the co-sharer pro¬ 
prietors who were parties to the Collectorate parti¬ 
tion were in the wrong in ignoring the existence of 
the proprietors of village Bharra. They have got 
allotments made in their favour by including the 
assets of village Bharra in the total assets available 
for partition in their favour without the 
proprietors of Bharra being there. Hence, in 
my opinion, the proper order to make in this 
suit is to hold that the plaintiff or the proprietors 
of village Bharra aforesaid are not bound by the 
Collectorate partition effected in their absence, 
but that the plaintiff is not entitled to claim 
possession of eight annas share in village Bharra 
itself from some of the proprietors to whom that 
village has been allotted as a result of their 
partition. The plaintiff should be held entitled to 
claim the equivalent of the assets of eight annas 
share in village Bharra from all the co-sharer 
proprietors of the entire estate amongst whom 
the parent estate has been divided. 

[7] It was also contended on behalf of the res¬ 
pondents that all the necessary parties to the 
suit, that is to say, all the co-sharer proprietors 
of the entire estate, had not been impleaded, but 
no such plea was taken in the Courts below. As 
a matter of fact, issue No. 5 in the trial Court 
relating to defect of parties was answered in 
favour of the plaintiff on the ground that it had 
not been specifically pleaded in the written 
statements of the different sets of defendants 
aforesaid as to which persons had been left out; 
nor was there any evidence led on the defendants* 
behalf to prove that any necessary parties had 
been omitted. The written statements appear to 
have raised the plea that the plaintiff had im¬ 
pleaded too many persons, that is to say, persona 
who are wholly unnecessary parties. If any co¬ 
sharer proprietor, who has been allotted a share 
in the parent suit, has not been impleaded in the 
suit, this judgment will not be binding on him. 

[8] Assuming that all the necessary parties are 
before the Court, it should not be difficult to 
make out with reference to the partition pro¬ 
ceedings as’to what is the equivalent of the plain¬ 
tiff’s eight annas share in village Bharra which 
has been included in the partition proceedings 
and distributed amongst the different co-sharer 
proprietors. The plaintiff will get his equivalent 
of an eight annas share in village Bharra, out of 
the different allotments made to the different seta 



380 Patna 


Punit Mahton V. Kishundeyal Mahton (Beevor J.) A. T.R, 


of co-sharer proprietors. The plaintiff will get 
his decree for mesne profits on that basis, that is 
to say, from each set of co-sharer proprietors as 
may be determined by the Court below, in accor¬ 
dance with the directions given above. 

[9] As a result of these considerations the 
judgment and decree passed by the lower appel¬ 
late Court are set aside, but the judgment and 
decree passed by the learned Munsif also cannot 
be entirely affirmed. They are affirmed in so far 
as the plaintiff’s title to eight annas of village 
Bharra is concerned. But the question of recovery 
of possession and mesne profits has got to be 
determined afresh as already indicated. For this 
limited purpose, the suit will have to be remitted 
to the (ourfc of first instance to work out what 
specific portions of each separate estate the 
plaintiff would recover possession from the dif¬ 
ferent sets of co-sharer proprietors. The plaintiff 
will get a decree for costs also in all the Courts 
recoverable from the different sets of defendants 
in proportion to the amounts recoverable from 
them. The decree against the defendants will 
not be a joint and several one, but only a several 
decree to bo prepared by the Court of first in- 

stance in accordance with the directions given 
above. 

Reuben J—I agree. 

Order accordingly . 


■ ■■ ■ ■ 
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Punit Mahton and others — Defendants - 
Appellants v. L ishnndeyal Mahton and othc 
— Plaint iffs—Ixespon dent s. 

Appeal No. 839 of 1911, Decided on 1-■>-]0-19-16, fre 
appellate decree of Sub Judge, Gaya, D/- 17-6-1914. 

Limitation Act (1908), Arts, 142 and 144-Adver 

possession of undivided share—Gift deed of u 

divided share executed by A in favour of B—G 

acted upon and B put in possession— B's possessic 

is adverse to A since date of transfer— A's claim 

share covered by gift deed, on ground of invalidi 

of deed, is barred if L’s possession continues for mo 
than 12 years. 

There can be adverse possession of a share in promt 
though that share has not been divided by metes ai 

1V , . , tiara 

V here A, a member of a joint Hindu family, execute* 

oed of gift of an undivided one-third share of his proper 

in favour of 7; and later on A alleges that the transf 

being a deed of gift was not a transfer for legal necessi 

nnd« W n the L ef r''°! d ’ tbe !' ossession which B ofctaii 
In , 1 f gl , decd though of a share only is quite i 

tZT&rH A 't exclu8ivc °wnership and is adver 

limit a/inn n * f a * m * 0 one * tbird share is barred 1 

24 VHd nK?fP°p ( ftC( l Uire a lUle tolbe °nc-third shar 
24 Mad. Jb7 (P. C.) and 17 C. W. N.595, Bel. on. 

/'(i) p_ \ t • » * » fl aras 8 and It 

( 42-Com) Dim. Act, Arts. 142 and 144 N. 95 

Cases referred:— 

V 01 ) 21 T Wad * 887 : 28 I. A. 81: 7 Sar 819 (P C 

rXk M i Padhl Kbndftn K ft Garu v. Maguni Deva 
Baksln Mahapatrulu Garu. 


2. (’89) 12 Mad. 292, Muttusami v. Ramakrishna. 

3. (’20) 54 I. C. 385: 7^A. I. R. 1920 Mad. 160: 541.C 
385, Abdul Gafur v. Ashmath Bibi. 

4. (’13) 17 aw. N. 595: 18 I. C. 869, DwarkaNathv 

Atul Sbib Bannerji. 

Lalnarain Sinha —for Appellants. 

Sarju Prasad and Lala Atul Chandra— 
for Respondents. 

Beevor J.—This is an appeal by the defen. 
danfcs in a suit for partition against a preliminary 
decree for partition which was confirmed by the 
lower appellate Court. 

[ 2 ] The property in dispute is a one-third share 
in the land comprised in two khatas. This one. 
third share was conveyed to one Ramrekha by 
a deed of gift, dated 23rd May 1919, executed by 
Punit and Srinam, two of the sons of Nakhid 
alias Nakchhed Mahton. There were five sons of 
this Nakchhed Mahton, and there had been a 
partition among them. Punit and Srinam re¬ 
maining joint, while each of the three others 
separated. Ramrekha was a son of one of those 
other sons named Judagi. The plaintiff res- 
pondents are tbe descendants of Judagi, and the 
defendant appellants are Punit and his sons and 
grandsons. 

[9] The defence contested tbe claim to partition 
made on behalf of tbe plaintiffs primarily on two 
grounds, first, that Ramrekha had been adopted 
by Srinam, and, secondly, that tbe deed of gift 
bad not been acted on. The findings of the lower 
Courts are, however, against the appellants on 
both these points, 

[4] In this Court the argument on behalf of 
the defendant appellants has been that the transfer 
deed of 1919 being a deed of gift was not a transfer 
for legal necessity, and was, therefore, void and 
there was no necessity for tbe defendants to sue 
to avoid that document. As against this contention 
two points have been raised, first, that it was 
necessary for tbe defendants to sue to set aside 
the alienation and that any such suit would now 
be barred by limitation, and, secondly, that the 
plaintiffs have obtained a good title by adverse 
possession since tbe deed of gift of 1919. 

[5] Mr. Lalnarain Sinha appearing for the 
defendant appellants concedes that if there could 
bo adverse possession by Ramrekha and the other 
members of Judagi’s branch of the one-third share 
of the two khatas now in question, then his appeal 
must fail. But he put forward a contention that 
as the other two. thirds of these khatas be- 
longed to Punit, Srinam and their descendants, 
these persons bad never been ousted from any 
portion of tbe land, and that, therefore, there could 
be no adverse possession as against them in 

respect of this undivided one third share of the 
two khatas . 

[c] e have considered a number of decisions 
in connection with this point, and I do not think 
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it is necessary now to refer to all of them, but I 
, may state at once that a perusal of these decisions 
\ seems to make it clear that there can be adverse 
j possession of a share in property, though that 
share has not been divided by metes and bounds. 
There is a decision of the Privy Council in 24 Mad. 
587, 1 which seems to embody this principle even 
though the facts of that case may not be exactly 
•on all fours with those now before us. In that case 
there was a grant of certain property made in 
the name of one of two brothers. After the death 
•of those two brothers a dispute arose between 
their sons as to whether the property covered by 
the grant was joint property of both of them, or 
the exclusive property of the son of the man in 
whose name the grant was made. Their Lordships 
of the Privy Council found that the question 
whether the property was originally separate pro. 
perty or property of the joint family was one of 
some difficulty, but they found that for a number 
of years prior to the suit both the cousins had been 
in joint possession, and they stated on that assum¬ 
ption the appellant, who was claiming the property 
as his exclusive property, was dispossessed, or 
discontinued his possession of his separate property 
■or alternatively they held the possession of the 
joint family was, at any rate, adverse to his 
separate estate. 

[7] That decision has been followed in several 
1 cases. There is one decision of the Madras High 
Court, 12 Mad. 292. 2 In that case the plaintiffs being 
members of a joint Hindu family alleging division 
and a sale to them by other members of their share 
in the family property sued to eject a more recent 
purchaser. The plaintiffs failed to prove the alleged 
•division, and it was held that as the plaintiffs 
failed to prove the division as alleged they could 
not in second appeal have their suit treated as 
a suit for partition, and that the suit was barred 
by limitation since the proposition that the 
possession of one coparcener is the possession 
of all for the purposes of limitation has no appli¬ 
cation as between a purchaser from one of the 
-coparceners and the other members of the family. 
This in turn was followed by a later decision of 
the Madras High Court in 54 1 , c. 385, 3 where it was 
held that the entry of an alienee from a co¬ 
parcener into the property alienated is adverse 
to the other coparceners from the very moment 
of that entry. 

^ [8] Another decision which has followed the 

Privy Council case reported in 24Mad.387 1 is a 
decision of the Calcutta High Court in 17 C. w. N. 
595. 4 That was a case in which two persons A and B 
were joint owners of one estate, while A was the 
owner of an adjoining estate in which the disputed 
land was situated. The disputed land had, how¬ 
ever, been held by A and B by mutual consent as 
part of their joint estate for a period of more 


than 12 years before suit in ignorance of their 
rights, and it was held that a’s claim to exclusive 
possession of the disputed land was barred by 
limitation. That appeal came first before 
Holmwood and Chapman, JJ., and on divergence 
of opinion between them it came before 
Sir Lawrence Jenkins C. J. who agreed with 
Chapman, J. In the course of his judgment 
Chapman, J. stated: “The possession of the de¬ 
fendants being incompatible with the plaintiff’s 
claim must be held to have been adverse.” It 
seems to me that this is the true principle which 
when applied to the facts of the present case must 
defeat the appellant’s claim. If the claim of th9 pre- 
sent defendant appellants were correct, then Ram- 
rekha or any other member of Judagi’s branch of 
the family could have no right to possession of any 
share in the two khatas in question, and the posses, 
sion of Ramrekha and other members of Judagi’s 
branch which has been found established by the 
decision of the lower Courts was incompatible 
with the appellants’ claim. That possession was, 
therefore, adverse to the defendants, and as it 
has been held that the deed of gift of 1919 took 
effect and that the members of Judagi’s branch 
of the family have been in possession since that 
date the appellants’ claim to the one-third share’ 
in the two khatas now in dispute is barred by! 
limitation. 

[9] For these reasons I would dismiss this 
appeal with costs. 

[10] Meredith J.—I agree. I think the point 
is that Ramrekha’s possession though of a share 
only was quite incompatible with the defendants’ 
case of exclusive ownership, and, therefore, it 
amounted to ouster of the defendants from the 
share in question. 

v.B.B. Appeal dismissed. 
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Sri Udit Prasad Singh and another—Peti¬ 
tioners v. Sukru Kisan—Opposite Party . 

Civil Revn. N 03 . 168 and 169 of 1943, Decided on 
27-9-1946, from order of Revenue Commissioner, 
Orissa, D/- 30-7-1943. 

Central Provinces Land Revenue Act (18 [XVIII] 
of 1881), S. 162—Forest rules—Penalty attached to 
breach—Breach of rules—Whether criminal offence 
within Criminal P. C., (1898), S. 4 (o) — Criminal 
P. C. (1898), S. 435. 


The definition of an offence in S. 4 ( 0 ), Criminal P.C., 
is meant for the Code itself, and is controlled by the 
restrictive words in sub-s. ( 1 ) of the section, namely, 
“unless a different intention appears from the subject or 
context.” [ Para 13 ] 

Hence read in its context the violation of some of 


the forest rules promulgated under S. 162, C. P. Land 
Revenue Act, to which penalty has been added by Noti¬ 
fication of the Chief Commissioner, No. 720-IVL-16-R 
dated 21-1-1931 does not amount to an offence within 
the meaning of S. 4 ( 0 ), Criminal P. C. [Para 13] 
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Consequently orders of the Deputy Commissioner im¬ 
posing the penalties under the said provisions are not 
revisable by the High Court: 20 All. 95; 7 A. I. R. 1920 
Bom. 350 ; 5 Cr. L. J. 463 (Cal.) ; 7 Bom. H. C. R. Cr. 
55 and 17 A. I. R. 1930 Sind 162, Bel on; 11 A. I. R. 
1924 Bom. 489, Dhting ; 10 A. I.R. 1923 Pat. 1, Expl; 
30 A. I. R. 1943 Pat. 364, Bef. [Para 17J 

(’46-Com) Criminal P. C., S. 4 (o), N. 2, Pt. 2; 

S. 435, N. 7. 

Cases referred :— 

1. (’98) 20 All. 95, Queen-Empress v. Ram Pal. 

2. (’20) 44 Bom. 463:7 A. I. R. 1920 Bom. 350 : 55 I C 
860, In re VnHi Mitha. 

3. (’07) 5 Cr. L. J. 463:11 C. \V. N. 583, In re Basanta 
Kumar Banerji. 

4. (’70) 7 Bom. H. C. R. Cr. 55, Reg. v. Durgaram 
Madhavram. 

5. (’30) 17 A.I.R. 1930 Sind 162: 24 S.L.R. 389 : 126 
I.C. 58, Secretary of State v. Gobindram Jaichandrai. 

6. (’24) 11 A. I. R. 1924 Bom. 489 : 64 I. C. 250, 
Emperor v. Pandu Vithu Savant. 

7. (’23) 10 A. I. R. 1923 Pat. 1:2 Pat. 134:68 I. C. 945 
(S. B ), Emperor v Abdul Hamid. 

8. (’43) 9 Cut. L. T. 64 : 80 A. I. R. 1943 Pat. 364 : 
209 I. C. 171, Radhashynm Dos v. Nidhi Sahu. 

S. N. Sengupta , B. Mahapatra and P. C. Chat¬ 
ter ji — for Petitioners. 

B. N. Sinha — for Opposite Party. 

Ray J. — The civil revisions arise out of 
two appellate orders by S. L. Marwood, Esq. 
C. I. E., I. C. S., Revenue Commissioner, Orissa, 
dated 30-7-1943, in Revenue Appeals nos. 63 and 
64 of 1942-43, confirming the order of the Deputy 
Commissioner of Sambalpur, dated 30-1-1943, 
directing Sri Udit Pratap Singh, petitioner in 
C. R. No. 168 of 1943 to pay a penalty of Rs. 2000 for 
having cut and removed timber from 19 plots of 
Grammiya jungle and Tikrachatan in disregard 
of the forest rules framed and promulgated under 
s. 162 , Central Provinces Land Revenue Act, and 
directing Sri B. N. Kar, a contractor, petitioner 
in o. R. no. 169 of 1943, to pay a fine of rs. 950 
for having taken part in cutting and removing 
timber from the said jungles in disregard of 
the rules. 

[2] Iho facts leading to these petitions are 
that on the application of Sukru Kisan, the 
minor thikadar of village Tampersingha alleging 
that Sri Udit Pratap Singh, malguzar had cut 
a largo quantity of timber from Grammiya jungle 
for sale, a Revenuo Miscellaneous case No. 6/4,305 
of 1941.42 was started, and tbo petition was for¬ 
warded to the Additional Tahsildar for enquiry 
and report. The latter in his report dated 
20-6*1942, stated that the malguzar and his con¬ 
tractor Sri B. N. Kar had cut about 6C00 sal, bija 
and other trees from Grammiya jungle plot 
Nos. 1-15, 129 and 119/H97 with a total area of 
663.32 acres, from Tikrachatan plot Nos. ills and 
1119 with an area of 82.63 acres r and also 
from Gochar plot Nos. 20, 22 and 1218 with an 
area of 37.94 acres. He further reported that some 
trees had been cut from Badjungle plot No 16 
with an area of 16.53 acres. 




[3] On receipt of this report, the learned 
Deputy Commissioner visited the forest on 
21-1 1943, and found not only that a large number 
of trees had been cut from the different plots 
mentioned above, but that the cutting had been 
indiscriminate and unscientific in that they had 
been cut over one foot, many others 2 or 3 feet 
above the ground, while the rule was that they 
should be flushed with the ground. On inspection 
the learned Deputy Commissioner formed an 
opinion that as a result of this exploitation the 
forest growth was bound to suffer. During his 
enquiry he (the Deputy Commissioner) discover¬ 
ed that a jamun tree —• a tree of prohibited 
species—had been cut without special permission. 

[4j The malguzar petitioner admitted the 
cutting and removal of 0C00 trees but maintained 
that it had been done so, with the permission of 
the Deputy Commissioner in his letter No. 9991 Q, 
dated lith November 1941. The original letter, 
however, on being referred to, did not support 
this contention of the malguzar inasmuch as 
the working scheme for the cutting of the timber 
for which permission had been granted was con. 
fined to malguzari forest of the malguzar and 
did not cover a Grammiya jungle. The malguzar 
further pleaded that if he had cut timbers beyond 
malguzari forest, it was because of a genuine 
mistake as to the boundary between it and the 
Grammiya jungle. This plea was also negatived 
by the learned Deputy Commissioner who held 
on inspection of the locality that there could not 
be any possibility of a genuine mistake as the 
Badjungle plots lay in a compact block to the 
north of the village quite distinct from the other 
forest area. Ho further found that the cutting 
was carried on by the malguzar in utter dis¬ 
regard of the protest made by the tenants against 
it. He did never make any attempt to get the 
area demarcated by the patwari or the revenue 
inspector. According to him, therefore, there was 
a deliberate attempt on the part of the malguzar 
(Udit Pratap Singh) to remove timber from the 
Grammiya jungle and Tikrachatan forests. With 
regard to the cutting of the jungle on the gochar 
plots, he was not penalised on the ground that 
the forest rules did not apply to them. 

[6] With regard to Sri B. N. Kar, the learned 
Deputy Commissioner observed that during hie 
local inspection he had learned from some of 
the witnesses examined by him that both the 
malguzar and contractor had come to the village 
together and told the tenants in reply to their 
Protest, in that behalf, that they had a right to 
cut the disputed jungles. According to the Deputy 
Commissioner, he was also liable to be fined. 

[6] Coming to the findings as aforesaid, he 
fined both the petitioners as stated above. Both 
of them preferred appeals to the Revenue Com- 
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missioner of Orissa, who is vested with the 
powers of the Chief Commissioner for the pur¬ 
pose of administration of the Sambalpur Land 
Revenue Act and the rules thereunder, and he 
by one consolidated order referred to above 
confirmed the order of the Deputy Commis¬ 
sioner holding that both of them had committed 
breach of the forest rules. The petitioners have 
come up in revision to this Court. 

[ 7 ] At the time of admission of these petitions, 
the question of their maintainability was reser¬ 
ved to be taken up at the time of hearing, and 
the Crown was given notice of the petitions, and 
was at liberty to be represented if advisable. 
Notwithstanding the service of the notice, there 
is no appearance on behalf of the Crown. Mr. 
Rabindra Nath Singh, appearing for the opposite 
party, raises a preliminary objection that this 
Court has no jurisdiction to entertain the peti¬ 
tions. Mr. Sen Gupta, appearing for the peti¬ 
tioners, contends that though the petitions have 
been wrongly labelled as civil revisions, they 
are in fact petitions invoking the jurisdiction of 
this Court to revise the order of the Deputy 
Commissioner which is in “fact an order of a 
Criminal Court inasmuch he has punished the 
petitioners for offences committed by them by 
violating the forest rules. He, in short, contends 
that the petitions are maintainable in this Court 
in its criminal revisional jurisdiction. 

[8] That the petitions are not maintainable as 
civil revisions governed by s. 115 , Civil P. C. 
is not controverted by the learned counsel for 
the petitioners. The petitions, therefore, are not 
maintainable as civil revisions. 

[9] If the orders of the Courts below are 
orders passed by Revenue Officers within the 
purview ^of the provisions of the Central Pro¬ 
vinces Land Revenue Act, 1881, and the rules 
thereunder, it is, beyond possibility of any doubt, 
that this Court haa no jurisdiction to entertain 
these petitions. 

[ 10 ] The only contention that remains to be 
disposed of is whether the violation of some of 
the forest rules promulgated as above to which 
penalty has been added by Notification of the 
Chief Commissioner No. 720 IVL- 16 -R dated 2lst 
January 1931, amounts to an offence within the 
meaning of S. 4 (o), Criminal P. C., according 
to which an “offence” means any act or omis. 
sion made punishable by any law for the time 
being in force. Once it is an offence within the 
meaning assigned to the word in the Code, it is 
triable according to Sch. II, Criminal P. C. by 
any Magistrate if punishable with imprisonment 
for less than one year or with fine only. 

[11] It is necessary, therefore, to consider the 
nature of the rules which have been violated by 
the petitioners. Section 124A, Central Provinces 
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Land Revenue Act (18 [xvm] of 1881) sub-s. (l) 
reads : 

“When under any record of rights or sanad or any 
agreement with the Government the proprietor or the 
superior or inferior proprietor of any forest land in¬ 
cluded within, or forming, a mahal is bound to manage 
such forest land in accordance with rules or instructions 
prescribed by any Government officer, the Chief Com¬ 
missioner may make rules regarding the control and 
management of such forest land.” 

In tbis case there is no controversy that the 
forest land in question answers the description 
of such lands referred to in the sub-section. 
Section 162 of the Act authorises the Chief Com¬ 
missioner to make rules consistent with the Act 
for carrying out its provisions and be is em¬ 
powered to attach to the breach of any such 
rule a penalty which may extend to rs. 200. 
The section further provides that the rules made 
by the Chief Commissioner under this Act shall 
not take effect until published in the local official 
Gazette, and that all such rules, when so pub¬ 
lished, shall have tin force of law. As per Noti¬ 
fication No. 1075 IVL-10-RR, dated 17th October 
1930, the rules called the Sambalpur Zamindari 
and Malguzari Forest Rules, 1930, were published 
and have since then been in force. It is said that 
in this case Rr. 3, 4 and 7 had been breached, 
and there is no controversy about that. Accord¬ 
ing to sub-ss. (2) and ( 3 ) of s. 124A, failure of 
observance of the rules made by the Chief 
Commissioner will entail upon the proprietor 
concerned a penalty of his exclusion from the 
possession of the forest land. This should be done 
after observance of the procedure provided in 
the sub-sections. According to R. 9 of the pub¬ 
lished rules, another penalty alternatively to 
the one provided for under sub-s. (2) of S.124A of 
the Act has been attached. Subsequently, another 
Notification No. 720-1VL-16-R dated 21-1-1931 
publishes the following rule which I quote 
herein below for ready reference : 

“Id exercise of the power conferred by S. 162 

Central Provinces Land Revenue Act, 1881(18 [XVIIli 

of 1881) read with S. 3, Bengal, Bihar and Orissa and 

Assam Laws Act’ 1912 (7 [VII] of 1912), the Governor 

in Council with the previous sanction of the Governor- 

General in Council, is pleased to attach to the breach of 

Rr. 3, 4, 6, 7, 8, 11, 14, 16, 17, 18 and 19 of the rules 

made under S. 124A for the management of zamindari 

and malguzari forests in Sambalpur district which 

were published in notification No. 1075-IVL-10-R.R. 

dated 17-10-1930, a penalty which may extend* to 

Rs. 200 or when such breach is a continuing breach, to 

Ks. 50 for each day during which such breach con¬ 
tinues.” 

The penalty attached by the abdve notification 
shall now be read as part of the relevant rules. 
There can be no doubt, however, that the rules 
are silent as to the procedure to be adopted for 
enforcing the penalty. Sub-s. ( 2 ) of s. 124A 
requires that before excluding the proprietor 
from possession of the forest land, he has to be 
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given notice, and an opportunity to show cause. 
Similarly R. 9, which provides for the violation 
to be visited with the forest being kept under 
special protection, also requires that the zatnin - 
dar or rnalyuzar concerned will be given an 
opportunity of being heard, but no 9uch pro¬ 
cedure is enacted in the last notification. 
Similarly in the case of an order passed under 
B. 9 by the Deputy Commissioner, it has been 
made appealable to the Commissioner whose 
decision becomes final (vide B. 9 sub-r. (2)). 
Orders passed under sub-s. (3) of S. 124A and 
sub-s. (7) of the section are no doubt penal 
orders, in the sense that they inflict some penal- 
ties on account of violation of forest rules, but 
in the matters of appeal and revision, they must 
be governed by Ss. 22 to 26, because they are 
“orders under this Act” within the meaning of 

3GCtiOD 22. 

[ 12 ] Though the notification does not prescribe 
an authority by whom or the manner in which 
the new penalties attached to the breaches of the 
rules ore to be enforced, as the rules which are 
sought to be amended by the notification in 
question are meant for administration of the 
forest, it can be contended with great force that 
the penalties should be enforced by the authority 
who is enforcing the rules themselves. This, 
after all, may prove to be mere guess work. I 
refrain from expressing any opinion about that. 

[13] It has to be considered in the background 
set out above, whether violation of the rule to 
which a penalty has been attached by the noti¬ 
fication amounts to an ofience triable in the 
manner in which offences in general are to be 
tiied, that is to say, whether they should be 
tried in accordance with tho provisions of the 
Criminal Procedure Code. Tho roal difficulty 
in tho solution arises from the fact that the 
violation of tho rules in question with penalty 
attached thoroto falls within tho meaning of the 
words used to defino an offence in the Criminal 
Procedure Code, but it has to he borne in mind 
jthat tho definition of an offonco in S. 4 (o) 
of the Codo is meant for tho C-odo itself, and 
is controlled by the restrictive words in sub-s. (l) 
of tho soction, namely, “unless a different in¬ 
tention appears from tho subject or context.” 
To put it cloarly, it comes to this that no act or 
omission even though nmdo punishable by law 
for tho timo being in force will amount to an 
offence for the purposo of tho Codo if a different 
intention appears either from the subject or con¬ 
text. I havo sot out tho context in which the 
notification attaching penalty appears. The 
notification effects certain furthor amendment in 
the forest rules. The rules previous to the noti¬ 
fication did attach certain penalties, such as, 
confiscation of timber, forfeiture of possession 


and things of the kind, to be inflicted upon the 
zamindar in case of violation of the rules. A 
machinery for enforcement of the penalty so 
attached did exist. Provision of such machinery 
and provision as to the forum of appeal 
or revision or review of orders enforcing 
the penalty did indicate very clearly that the 
penalties did not make the violation of the rules 
offences within the meaning of the Criminal 
Procedure Code. If it was so, it was on account 
of the fact that a different intention ap- 
peared from the subject or context. In my 
judgment, therefore, the further amendment of 
the rules by way of attaching further penalties 
in the shape of fines does not take the matter 
out of the same context in which their violation, 
as I have already observed, did not formerly 
amount to an offence. If the Legislature intended 
that a new penalty attached would make it a 
criminal offence, we should expect that it should 
have been so provided by the Legislature. In 
my view, therefore, having reference to the in- 
tention of the Legislature, as it appears from 
the subjeot or context, it is quite plain that the 
acts or omissions amounting to violation of the 
rules in question, even though punishable with 
fines or other penalties, do not amount to 
criminal offences. 

[ 14 ] Instances are not wanting where mere 
acts or omissions even though punishable with 
penalties, have been held not to amount to 
criminal offences. I shall here refer to certain ' 

authorities cited at the Bar. 

[15] In 20 ALL. 95 l the act of travelling 

in a train without a proper ticket, though 
punishable with or in the shape of payment of a 
certain excess fare, was held not to amount to an 
offence even though the section providing for 
such penalty, namely, s. 113, Railways Act, was 
placed in the group of sections under a heading 
of “Other offences.” That it was not an offence 
was manifest.on reading s. 132 of the Act This 
authority illustrates that the Act or law which 
makes an act or omission punishable has to be 
examined in order to find out whether any 
different intention appears from the subject or 
context within the meaning of S. 4, sub-s. (I), 
Criminal P. C. In 44 Bom. 463* a proceeding to 
recover legal fare, under S. 2$. Bombay Public 
Conveyance Act, 1S63, was held not to be a com¬ 
plaint for an offence. In 5 Cr.L J. 463 U • 
5S3 8 neither S. 47, Railways Act, nor tho rules 

made by a Railway Company under that section 
wore held to create any criminal offence. Step¬ 
hen. J. observes : .. 

"Various fines are imposed for misconduct on \ 
part of Railway servants, and those fines are mafia 
enforceable by deductions from their pay. This is m 
accordance with sub s. (S) of S. 47. I have no doubt 
that the intention of this section was to give the 
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Railway Company power to enforce rules of its own 
making by imposing fines on its own servants. It was 
never intended that S. 47 or any rule made under that 
section should create any criminal offence.” 

In 7 Bom. H. C. C 1 \ 55* it was held that a fine 
levied by a pound-keeper is not a punishment im¬ 
posed on conviction for an offence. In A.I.R. 1930 
Sind 162 5 it was held that the High Court could 
not go into the merits of an order of a Magistrate 
imposing a penalty by way of extra charges under 
S. 113 (4), Railways Act, as it had no jurisdiction to 
revise that order, because it was held that it w r as 
not an order in a criminal proceeding within the 
scope of the Criminal Procedure Code. 

[16] Mr. Sen Gupta appearing for the peti¬ 
tioners has relied upon two case3. One of them 
is the case in A.I.R. 1924 Bom. 489° in which it 
was held the removal of wood to places other 
than that to which passes related is an offence, 
such an act being prohibited by certain rules 
framed under S. 41, Forest Act. This case takes 
the matter no further, because S. 42 distinctly 
treats violation of the rules as offences. Sec¬ 
tion 42 reads : 

“The Local Government may by such rules, prescribe 
as penalties for the infringement thereof imprisonment 
for a term which may extend to six months, or fine, 
which may extend to five hundred rupees, or both. 
Double penalties may be inflicted in case where the 
offence is committed after sunset and before sunrise, or 
after preparation for resistance to lawful authority, or if 
the offender has been previously convicted of a like 
offence.” 

The second case that he has relied upon is the 
case in A.I.R. 1923 Pat. I, 7 but this case does not 
help his contention to any appreciable extent. 

I invite attention to a passage from the judg¬ 
ment of Das J. at page 12 which reads as 

follows : 

“It has been held in numerous cases that where a 
statute creates a new offence, which was not an offence 
at common law and imposes a penalty in respect of such 
offence, a person committing such an offence can only 
be proceeded against under the statute which creates 
the offence and cannot be indicted under the general 
law. The principle is stated with clearness and precision 
in Hawkins’ Pleas of the Crown, Book II, Ch. 25, S. 4 
and is as follows : 

“Also where a statute makes a new offence which was 
in no way prohibited by the common law, and appoints 
a peculiar manner of proceeding against the offender as 
by commitment, or action of debt, or information, etc. 
without mentioning an indictment, it seems to be 
settled to this day that it would not maintain an indict¬ 
ment, because mentioning the other methods of pro¬ 
ceedings seems impliedly to exclude that of indict¬ 
ment.” 

This ruling rather supports the contention of the 
opposite party that the violation of the rules 
should be dealt with under the Act (C.P.L.R.) 
In the case in 9 Cut. L. T. 64 8 the provisions of 
S. 85, Orissa Tenancy Act, had been violated, 
and the section provides a penalty for such 
violation. Brough J., while considering the case 
observed : 
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“When the matter came up before the learned Sessions 
Judge, he observed correctly that the Magistrate’s juris¬ 
diction was given him by S. 85 and did not constitute a 
new offence under the Indian Penal Code punishable 
with a fine or imprisonment in default and that his 
order imposing an imprisonment in default of payment 
was clearly ultra vires.” 

Besides examining the cases referred to above, 
I have considered certain other rulings cited at 
the Bar, but as those cases are completely in¬ 
applicable, in view of their particular facts, I 
need not consider them here. 

[17] Under the circumstances, I hold that the 
order of the Deputy Commissioner imposing the 
penalties is not revisable by this Court inas¬ 
much the acts or omissions of the petitioners 
amounting to violation of the forest rules, as 
amended by the notification referred to above; 
are not criminal offences. The petitions of the 
petitioners are, therefore, dismissed. But under 
the peculiar circumstances of the case, I make 
no order as to costs. 

Meredith J.— I agree. 
r.G.d. Order accordingly . 


A. I. R. (34) 1947 Patna 385 [C . N. 126.] 

Imam and Bennett JJ. 

Narendra Prasad Sinha — Appellant v. 
Maharani Janki Kuer — Piespondent. 

Misc. Appeal No. 185 and Civil Revn. No. 588 of 
1945, Decided on 13-9-1946, from order of Addl. Sub- 
Judge, Motihari,-D/- 18-4-1945. 

(a) Civil P. C. (1908), O. 21, R.52—Issue of notice 
under to Chairman of Municipality—Legality—Civil 
P. C., S. 2 (17). 

A Chairman of Municipality is not a ‘public officer* 
within S. 2 (17). Hence, a notice issued under 0. 21, 
R.52 on such officer directing him to withhold payment 
of a certain sum of money belonging to the judgment- 
debtor until further orders of the Court is illegal and 
cannot effect valid attachment. [Para 4] 

(’44-Com.) C. P. C., 0. 21, R. 52, N.-2. 

(b) Civil P. C. (1908), O. 21, R. 46 (2)—Failure to 
affix order on Court house—Validity of attachment. 

The provisions of 0. 21, R. 46 (2) being mandatory, 
the failure to comply with any one requirement thereof 
nullifies the whole proceeding, and the defect is not 
curable under S. 99. To hold otherwise would be to 
use the section to cure the proceeding itself and not any 
mere error, defect or irregularity therein. Consequently, 
the failure to affix a copy of the prohibitory order on a 
conspicuous part of the Court house will render the 
attachment invalid: 15 A. I. R. 1928 P. C. 139, Eel. on. 

[Para3 6 and 7] 

(’44-Com.) C. P. C., 0. 21, R. 46, N. 14 pt. 1. 

Case referred :— 

1. (’28) 55 I. A. 256: 15 A. I. R. 1928 P. C. 139:51 
Mad 349:1091, C. 626 (P. C.), MuthiahChetty v. Palani- 
appa Chetty. 

P.R.Das and Jaleshwar Prasad —for Appellant. 
Advocate-General and Jadubans Sahay — 

for Respondent. 

Imam J. — Miscellaneous Appeal No. 185 of 
1945 and Civil Revision No. 588 of 1945 are against 
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tLe order of the Additional Subordinate Judge of 
Motihari who by a single order dismissed 
Narendra Prasad Sinha’s application under 
S. 47, Civil P. C., as well as Nagendra Narain 
Singh’s application under 0 . 21, R.58, Civil P. C. 
It appears that a sum of Rs. 17833 was in 
the hands of the Muzaffarpuc Municipality 
standing in the name of Narendra Prasad. This 
money was deposited with the said Municipality 
in the name of Narendra Prasad in order to take 
settlement of the Akkra Ghat within the jurisdic¬ 
tion of the Municipality. It was claimed by 
Narendra Prasad and Nagendra Narain that 
each of them had a half share in the said Rs. 
17833 although the entire deposit was made in 
the name of Narendra Prasad. Settlement of 
Akkra Ghat was, however, not made with 
Narendra Prasad or with Nagendra Narain. An 
application was made to the Municipality for 
refund of the said deposit and a cheque for the 
same amount was issued to Narendra Prasad on 
9th January 1945. Payment, however, was 
withheld by the Chairman of the Muzaffarpur 
Municipality on receipt of an attachment order 
from the Court of the Additional Subordinate 
Judge on 10 th January 1945. 

[2] It appears that tho respondent, Maharani 
Janki Kuer, had obtained a money decree against 
the appellant Narendra Prasad for a sum of Rs. 
15221-5-9 on 19th December 1944. On 8th January 
1945, tho respondent filed an application for exe- 
cution of the decree with a prayer for simultane¬ 
ous attachment of Rs. 17833 with tho Muzaffarpur 
Municipality standing in the namo of Narendra 
Prasad and also prayed that a notice under 0.21, 
R. 22 may issue. On 9th January 1945, the Muni- 
cipality had issued a cheque to Narendra Prasad 
for this sum as stated above and on 10th January 
1945 a notice under o. 21, R. 52 was served upon 
the Chairman of tho Municipality informing him 
that tho respondent had applied for attachment 
of cortain monies in his hand belonging to tho 
appellant, requesting him to hold the said money 
until further orders of tho Court. The Chairman, 
in obcdienco to this notice, stopped payment on 
tho chequo already issued. 

[3] Mr. P. R. Das appearing for Narendra 
Prasad urged that the order on the Municipa¬ 
lity made by tho Subordinate Judge under 
O. 21, u. 52 of the Code was illegal as tho 
Chairman of tho Municipality was not a “pub. 
lie olVicor” having regard to tho definition of 
that expression in S. 2 (17), Civil P. C. 
and that tho money in question in the 
hands of tho Municipality was not at 
tho time tho property of the judgment-debtor 
Narendra Prasad. It was at best a debt owed by 
the Municipality to him and that tho only rule 
which could possibly bo applicable was R. 40 of 


0. 21. He, however, urged that even this 
rule would not be applicable as the handing 
over of the cheque by the Chairman of the 
Municipality to Narendra Prasad, who had 
given a receipt for it, wa3 a discharge of the 
debt and accordingly at the time the Munich 
pality was no longer a debtor and there was no 
debt capable of attachment. Mr. Jaleshwar 
Prasad appearing for Nagendra Narain further 
urged that even if at the time there was a debt 
owing by the Municipality to Narendra Prasad, 
the proper mode for attachment was by actual 
seizure of the cheque under 0. 21, R. 61 as 
the cheque was a negotiable instrument. Rule 
4G was not applicable as the debt was secured 
by a negotiable instrument, whereas Rule 46 is 
applicable to a debt not so secured. 

[ 4 ] It is unnecessary in this case to decide 
whether by the handing over of the cheque by 
the Chairman of the Municipality to Narendra 
Prasad, the debt of the Municipality to him 
was discharged; nor is it necessary to decide 
whether the issue of that cheque converted the 
debt into one secured by a negotiable instru¬ 
ment, for it seems to me that the order of the 
Subordinate Judge under 0. 21, R. 52 was 
entirely illegal ns the Chairman of the Munici¬ 
pality is not a “public officer" within the mean¬ 
ing of the Code of Civil Procedure. Accordingly 
the order of attichment under the said rule was 
no attachment at all. Whether R. 46 of 0 . 21, 
was applicable or not, it is quite clear that the 
provisions of that rule were never observed. 

[ 5 ] It was argued, however, on behalf of the res- 
pondent by the Advocate-General that no preju¬ 
dice had been caused, whatever the technicalities 
may be and no interest of third parties was in¬ 
volved in the proceedings. It seems to me, how¬ 
ever, that there is a clear distinction between an 
order of attachment and the things which have to 
I 10 done as prescribed by the rules iu execution 
of that order. In 55 I.A. 256 1 Lord Shaw observed: 

“A fasciculus of clauses, beginning at R. 41 of 
0. 21 and applicable to ‘attachment of property*, 
shows instance after instance that attachment is a 
real thing, with a variety of real applications suited to 
tho nature of the property to be attached. Where it is 
moveable property it is to be attachment by 'actual 
seizure’; where it is agricultural produce the attach* 
ment is to bo made by affixing a copy of the warrant- 
on the land where there is a growing crop, and on 
the threshing iloor, and other places where pro¬ 
duce has been cut and gathered. In the case of an 
attachment of a debt, there is to be a written order 
prohibiting the creditor from recovery, and the debtor 
from making payment, and prohibiting the handing 
over of the property by anyone in whose name it stands, 
and this order is to be affixed publicly to the court¬ 
house. There are other provisions as to the attachment 
of shares of movables, even shares of salary, and as to 
attachment of partnership property. In regard to negoti¬ 
able instruments, the attachment is to be by actual 
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seizure of the instrument which is to be brought into j 

Court. n . i 

These instances go to show that under the Civil 

Procedure Code in India the most anxious provisions 

are enacted in order to prevent a mere order of a < 

Court from effecting attachment, aud plainly indicat- , 

ing that the attachment itself is something separate 

from the mere order, and is something which is to be 

done and effected before attachment can be declared to 

have been accomplished. 

The order is one thing, the attachment is another. 

No property can be declared to be attached unless first 
the order for attachment has been issued, and secondly 
in execution of that order the other things prescribed 
by the rules in the Code have been done.” 

[6] The rule under consideration before the 
Judicial Committee in the said case was R. 54 
of O. 21. It seems to me, however, that in 
principle no distinction can be made between 
attachment of immovable property and that of 
moveable property. It has been definitely pro¬ 
vided in R. 46 that apart from the prohibitory 
order upon the debtor a copy of such order shall 
be affixed on some conspicuous part of the 
court-house in addition to a copy thereof being 
sent to the debtor. It is no one’s case that any 
copy of the order of attachment was in fact* 
affixed to some conspicuous part of the court¬ 
house. It is clear, therefore, that R. 52 had 
been wrongly applied and the procedure direc¬ 
ted in R. 46 had never been observed. Conse- 
Iquently, there was no valid attachment. It follows 
therefore that the appeal must be allowed and 
the order of the Additional Subordinate Judge 
set aside. It follows also that the civil revision 
presented by Nagendra Narain must be allowed, 
there being no valid attachment. The entire 
order of the Additional Subordinate Judge is, 
therefore, set aside. I think the appellant and 
the petitioner are entitled to costs throughout. 
In the case of the civil revision, the costs in 
this Court are assessed at one gold mohur. • • 

[7] Bennett J. — It is only with reluctance 
that I agree with the order proposed by my 
learned brother because I feel that the essence 
of a good attachment of a debt, namely, an 
order of the Court to that effect and notice 
thereof upon the debtor have been fulfilled. I 
feel, however, compelled to do so for three 
reasons : firstly, because on a careful reading 
of 0. 21, R. 46, Civil P. C. in its context, I 
feel quite unable to distinguish between any 
of the requirements thereof and to say that 
some are mandatory and others merely direc¬ 
tory. Sub-rule (l) of Rule 46 says that the 
attachment shall be made by a written order 
prohibiting the creditor from recovering the 
debt and the debtor from making payment 
thereof until the further order of the Court. 
It might be urged with very great force, 
that the prohibition to the creditor prevent- 
ing him from recovering the debt is a mere 


abundance of caution in case the debtor should 
disobey the order prohibiting him to pay, 
especially as the rule does not require that any 
copy of the order should be served on the 
creditor, and he will, therefore, only be in¬ 
formed of the attachment if he or somebody 
acting for him happens to see the copy of the 
order affixed at the court-house. Nevertheless, 
where the Legislature has rolled up two require¬ 
ments in one sentence, with nothing on the 
face of the context to distinguish one require¬ 
ment from the other, and where one of them 
is clearly mandatory, as is the requirement 
prohibiting the debtor froAi making the pay- 
ment, I do not feel at liberty, merely because 
I might myself have provided otherwise, to 
infer that the Legislature has not intended 
that both the requirements should be mandatory. 
Similar considerations apply to sub-rule (2) 
of Rule 46 which provides that a copy of the 
order shall be affixed on some conspicuous 
part of the courthouse, and another copy 
shall be sent to the debtor. Here again, both 
the requirements are in one sentence with 
nothing to distinguish them, and the latter 
requirement, that a copy shall be sent to the 
debtor, is clearly mandatory. Secondly, because 
as my learned brother has pointed out, their 
Lordships of the Privy Council in 55 I. A. 255 1 
have used general language which, unless this 
case can properly be distinguished, clearly 
indicates that all the requirements of R. 41 
to 54 of Order 21 are mandatory. Having re¬ 
gard to the wording of R. 46, which I have 
just considered, there appear to me no possible 
grounds upon which to distinguish Rule 46 from 
r. 54 of 0. 21 , which was the actual subject- 
matter of the decision of their Lordships of 
the Privy Council. Thirdly, because, the provi¬ 
sions of R. 46 being mandatory, the failure 
to comply with any one requirement thereof 

- nullifies the whole proceeding and where that 
is so, the failure to comply is no mere error, 
defect or irregularity in any proceeding such 
as is curable under S. 99, Civil P. C. To hold 
otherwise, would be to use the section to cure 
the proceeding itself and not any mere error, 
defect or irregularity therein. 

[8] That being so, the other points taken by 
Mr. P. R. Das and Mr. Jaleshwar Prasad, as 
pointed out in his judgment by my learned 
brother, do not arise and it is, therefore, un¬ 
necessary for us to deal with them. I would not 
i like, however, to leave any impression that I 
j think that there is any substance in either con. 
. tention. The subject-matter of both contentions 
, is fully and clearly dealt with in Appendix c 

- in Bhashyam and Adiga’s Commentary on the 
3 Negotiable Instruments Act (6th Edition) under 
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the title “Payments by Bills, Notes and Cheques,” 
and the cases there cited seem to show that the 

Courts in India have adopted the rules which 

are undoubtedly the law in England and which 
seem to me to be correctly stated by the learned 
author at pages 305 and 3G7 of Chalmers’Bills of 
Exchange (10 Edition) as follows: 

^ ft biI1 , or note is given by a debtor to bis 
creditor it may be given cither by way of payment or 

as collateral security, the presumption being in favour 
of payment. 

/Where a bill or note is given by way of payment, 
the payment may be absolute or conditional, stron" 
presumption being in favour of conditional payment. ° 

When the bill or note is dishonoured it seems that 
the debt which was conditionally paid thereby is to be 
treated as suosistmg throughout. Conversely, when the 

, °, r t notG ;? du, .y honoured, the payment dates from 
the date of the receipt of the bill or note.” 

Appeal and revision alloired. 
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Sinha And Dalziel JJ. 

iK) ishna Djitta and another—Appellants y, 
Ganga Prasad and others — Respondents. 

mu^ eft ' S ^° S ' 42 ° ftnd 1946, Decided on 24-9- 

1916 from appellate order of Dist. Judge, Manbhum- 
bmghbhum, D/- 22-1-19JG. 

(a) Limitation Act (1908), Art. 182 (5)-‘Pr 0 per 

Court-Transfer of decree-Execution application 

made to tiansferor Court before receipt of certificate 

of non-satisfaction —Subsequent receipt of such 
certificate. 

It is clear from the provisions of 0. 21, R. 10 that 
where a decree is transferred for execution to ’another 
Court an application for its execution made, after the 

tninsfer and beforo the receipt of certificate of non- 

satisfaction from the transferee Court, to the Court 
which transferred the decree is not uu application to 
the proper Court within the meaning of Art. 182 5 ) and 
is not, therefore, a step-in-aid of execution’ 3 ° \ I R 
1045 Pat 129 ami 2G A.I.U. 1939 Vat 280. Fo/lfS 
law considered. [Pams G and 7J 

In such a ease, the transferor Courteannot hsdeemed 
to be a proper Court by applying the doctrino of “relat¬ 
ing back when, during the pendency of the execution 
application, the certificate of non-satisfaction is returned 
to the transferor Court with the intimation that no 
execution had been taken in the transferee Court: 13 
A.1.1C IJJGLah. lid, Disting. [Para 1G] 

(’•12.Com.)Limitation Act, Art. 182, N. 89, l’ts. 2 and7 

(b) Limitation Act (1908), Art. 182 (5)-"Final 
Coun ~ Imimat,on of non-satisfaction by transferee 

CouHtnili^ 0 ' 1 , 0 ' n “ 1 ' nMoutionsont by tba transferee 
Court to tiro transferor Court .s not a "final order” when 

& 18 seeding on which the action of he 

S!r ‘ isl,lken: :t2 A - u; - 1045 Oitdhan 

/MO n \r- .. [Para 171 

( iw-Com.) Limitation Act, Art. 182, N 109 

(c) Civil P. C. (1908),0.21, R n (ftn.mir 

cate of non-satisfaction-—Anplic-itinn f ^ 

one for execution. P Catlon for » whether 

Where an application is presonlod in t , 
down in 0 . 21 , R H (o\ w ith lhr , 1 1 ° form Ift id 

but in the column i, tended io tho y ? ,loa ** 

w wbicu ofr cS 


nga Prasad (Dalziel J.) A. 1,^ 

entry consists merely of a prayer that oertifisate of 
non-satisfaction of decree should ba sent to another 
Court, it cannot be held to be an application for execu 

tlon * [Para 17] 

(’-11-Com), C.P.C., 0. 21, R. 11 N. 12 Pt. 1. 

Cases referred : — 

1. (’44) 2:3 Pat. 729: 32 A. I. R. 19X5 Pat. 129* 2181 

C. 3o2, Rameshwarlal v. Tilokechand. 

2. ( 16) 43 I.A. 238: 3 A.I.R. 1916 P.C. 16:39 Mad 

_ 64 f!^ 6 I.C 682, Maharaja of Bobbili v.Narasaraju ‘ 

3 „ < 39 ' A .1. K 1939 Pat. 289:180 I.C.81,Kamakh ra 
^arain Singh, v. Ivalipada Dutt. 3 

4. (’33) 22 A.I.R. 1935 Cal. 99: 154 I.C. 731 Raiani 
Kanta v. Golam Mohiuddin. ’ 

5 ; ('29) 53 Bom. 844: IG A. I. R. 1929 Bom 418' 
Ru pc hand 507 ’ Fate ° hand 1!am P™tap v. Jitmal 

6. (‘46) 25 Pat. 145: 33 A. I. R. 1946 Pat. 365- aon 
EC. 251, Darshansingh v. Baldeo Das. 

7. ( 35) 22 A. I. R. 1935 Lab 465 : 157 I.C. 488 (F B) 

Knnti Naram v. Madan Gopal. V ‘ ’ ’ 

8. (’36) 23 A. I. R. 1936 All 655: 162 I.C. 51, Makhan 
Lai v. Mt. Bhagwana Kuer. 

9 j j?VJt I ,l an 6' 14 A-1. E 1927 Rang. 258: 104 
1.0. lo3, K . Iv. Deb v. N. L. Choudbary 

10 -('2f) 89 IC. 958:13 A. I R. 1926 Lab 113, Hiralal 
Anant Ram \. Sherumal Cbainamal. 

1 TP ( r^i 3 n A * !’ n* 1945 ° udh 298: 20 Luck - 449: 221 

Khan ^ Dei)UtyCominr -’ m Bareli v - Newazish Ali 

P. R. Das and Karendra Nath Roy—ior Appellants. 

D. C. De and Bahrain Kumar Sinha— 

for Respondents. 

Dalziel J —These are two second appeals by 
a decree holder against a decision of the learned 
District Judge of Manbhum reversing an order 
of tho Subordinate Judge of Dhanbad and hold, 
ing that bis application for execution was time, 
barred. The decree had been obtained in the 
Court of the Munsif of Mirzapur in the United 
Provinces on 4th June 1931, and the 
petition for execution which has been held to be 
time-barred was tiled in the Court of the 
Subordinate Judge of Dhanbad on 4 th June 
1943, i. o. tbo last day of the 12 years period of 
limitation. Tho steps that had been taken in the 
intervening period were as follows: 

[ 2 ] On Slsfc July 1931, the appellant filed 
an application in the Mirzapur Court for trans. 
for of the decree to the Dhanbad Court 
for execution and on 8th August 1931, it was 
ordered that a certificate should be prepared 
ftnd handed over to the decree-holder’s counsel 
which appears to.have been done. But evidently 
thereafter tho decreo-holder took no notion. Then 
on 3rd August 1934, a second application for 
transfer to tho Dhanbad Court was made in the 
Mnzapur Court on which ultimately an order 
was passed on 28 th February 1936 , by the 
Mirzapur Court that a ceritficate of the decree 
bo prepared, and on 25th March 1936, the 
order forwarding the certificate of non-satisfac. 
tion of the decree to the District Judge of Man. 
bhum was actually passed by tho Munsif of 
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Mirzapur and on the next day the case was 
accordingly dismissed. 

[ 3 ] On 23rd March 1939, the appellant 
filed an application in the Court of the Munsif 
of Mirzapur for execution by arrest of the 
judgment-debtors. At this date, no intimation 
of non-satisfaction had yet been sent by the 
Subordinate Judge, of Dhanbad, but this was 
done on 29th May 1939, when the certificate of 
non-satisfaction dated 25-3-1936, given by the 
Munsif of Mirzapur was sent back with the 
remark that it is “returned with the intimation 
that no execution has been taken.” The ap¬ 
pellant apparently took no steps to pursue his 
application for execution by arrest of the 
judgment-debtors and it was accordingly, on 
14-8-1939, ordered to be struck off for default of 

prosecution. . 

[ 4 ] On 30 - 5 - 1941 , the appellant again applied 

to the Mirzapur Court for transfer of the decree 
to the Dhanbad Court and an order of transfer 
was passed on the next day. Finally, as has 
already been said, the appellant filed his last 

execution case on 4-6-1943. 

[ 5 ] The main ground on which the petition 

has been held to be time-barred by the lower 
appellate Court is that the application in the 
Mirzapur Court dated 23-3-1939, was not made 
in the proper Court within the meaning of 
j Ar fc. i82 (5), Limitation Act, and, therefore, does 
not save limitation. As against this it is 
urged, in the first place, that the correct view of 
the law, although this Court has consistently 
held differently, is that even after transfer of 
the decree from the Mirzapur Court that Court 
is still a proper Court to which the decree-holder 
can apply for execution, and that, even if the 
other view prevails, when the certificate of 
non-satisfaction was sent on 29-5-1939, to the 
Mirzapur Court, thereupon by applying the doc- 
trine of “relating back” the Mirzapur Court can 
be deemed to be the proper Court. Alternatively, 
it is urged that the Allahabad view on this point 
of law, which is contrary to the Patna view, 
should be applied in respect of the application 
to the Mirzapur Court. A further contention 
for the appellant is that even if the proceedings 
in the Mirzapur Court, which were started by 
the application of 23-3-1939, are ignored, limita¬ 
tion is saved by the fact of the Dhanbad Court 
S. sending certificate of non-satisfaction^ which 
should be considered to be a “final order of the 
proceedings which started with the applica¬ 
tion of 3-8-1934, in the Mirzapur Court 
for transfer of the decree to the Dhanbad 

Court for execution. 

[6] The first argument advanced on behalf 
of the appellant involves the reversal of the 
view so far taken in this Court that where a 
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decree is transferred for execution to another 
Court, an application for its execution made, 
after the transfer and before the receipt of a 
certificate of non-satisfaction from the transferee 
Court, to the Court which transferred the decree 
is not an application to the proper Court with* 
in the meaning of Art. 182 (5), Limitation 
Act and is not, therefore, a step-in-aid of 
execution; 23 Pat. 729 1 which follows a 
number of previous rulings to the same effect. 
This would, of course, necessitate a reference of 
this case to a Full Bench. The grounds on 
which this is urged are that the Patna view is 
based on a misapprehension of the Privy Coun¬ 
cil ruling in 43 I. A. 238“ and that the contrary 
view has been taken by “all the other High 
Courts in India.” 

[7] It does not appear to me to be necessary 
to enter into the longstanding controversy as 
to what is the effect of the ruling of the Privy 
Council which has just been mentioned. The 
Patna view in this matter is based not only 
on that ruling but on the plain wording of 0. 21, 
r. 10, Civil P. C., and in this connection I very 
respectfully agree with the view of Wort A. C. J. 
in A. I. R. 1939 pat. 289 3 that “the matter is 
clear from the provisions of 0. 21, R. 10 ^ which 
the judgment cites and then goes on— In my 
judgment, as I have already stated, that puts 
the matter beyond any doubt.” In the 1944 rul¬ 
ing already referred to (23 Pat. 729 1 ) the decision 
is based on the provisions of 0. 21, R. 10, as 
well as (rti the observations of themLordships of 
the Judical Committee in the case in 43 I. A. 
238. 2 

[8] The contention that all the other High 
Courts take the opposite view in this matter is 
not borne out by a study of the rulings. Mr P. 
R. Das for the appellant referred to the rul¬ 
ings of five High Courts, namely, Calcutta, 
Bombay, Lahore, Allahabad and Rangoon, 
which are mentioned in the judgment of Chat- 
terji J. in 23 Pat. 729 1 at p. 734, as taking a 
contrary view, but apart from the fact that 
those are only five High Courts, it will be seen 
from the succeeding paragraphs of the same 
judgment, in which the rulings are discussed 
and analysed, that most of them are on different 
points and do not directly touch the question 
with which we are concerned here. 

[9] Dealing with the Calcutta case A.I.R. 
1935 Cal. 99, 4 the learned Judge pointed out 
that the actual point for decision was whether 
the Court which passed the decree, after it has 
transferred the decree for execution to another 
Court, is competent to transfer it again. It may 
also be added that that case was decided on the 
basis that there had been a certificate of non¬ 
satisfaction by the transferee Court dated 
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f 3 h °„ 4 , 1930, e ' earlier tha u the application by 

the decroc-boldcr 3 to th 0 Gouct which had passed 

th6 B ° mbay ca9e - MBom. 
-erwhn W'J T* T Witb approval t0 an ob - 

between fhl Mad f vker ^rawing n distinction 

ConTL QUeS n 0n wbether the decreeing 
tomt is a proper Court for a certain step-in-aid 

execution and the question whether the Court 

' eD bre y without jurisdiction in respect of the 

ESif ,lb “ ”“ d *' ■■a.fXJ.i k 

In 3 tl r R D ex r Sed by J- in 2 5 Pat S 

was whp« mb ?K C T tbe ° nly ( J uesfcion considered 

all i , ! r be c ecrce ‘ D g Court is deprived of 
all jurisdiction until the Court to which t Has 

transfer^ the decree has certified the re^of 
is certainty T' A ' IR ' 1935 ^ 

JiSrl'a nsriheVat * ^ BenCb Wbicb is 

but as remarked bv ChJ'™? 0 tbiS P ° int ' 

•earned Judges SkempJ T ° f tbe 
with^tbe US “ “ ag ~‘ 

lwrnM R the T Allftbabftd case - ai.h. 

actual question {?&£, ™ J? ^ 
diction and not of limitation, and that 

was no reference to 0 . 21 , r. ?<£? PC 


Krishna Dutta v. Ganga Prasad (Dahiel J .) * i » 

# 8 , 

Vious rulings on the question that was at issu ei „ 

lfl.f. po.cn __:_ »• uo *u 


™ As "*«»• tbo Rangoon case, 6 Rang 
n9/ ’ lfc Ufts pointed out by Chatterii T fhaf 

d »»»» ers•« 

the present Code which prohibits the sending 0 f 
a decree for execution to two Courts at the same 
tune. Having considered the effect of nil tbeso 
decisions of other Courts, tho judgment in 23 rat 

held | S °°fi °d i t0 re ' ftmi ' m the view previously 
be d y the Patna High Court as already staled. 

p„ “J 0ul a btoution has been drawn to a later 
Tatna case, 25 rat i« • This ruling held that 

and the , ccre ,° " a9 transferred for execution 

undert« owi'c ?“* “° Certifioata 

orders for exle tin " and tb ®«»fter certain 
sforor Court rT passe ^ l,y tran- 

diction to pass the o“£s° This''" 1 r‘ 1,Kl il "' i3 ' 

bo said to overrnln « ibl9 ruIm S °»nnot 

»»« ru a s; "“l 

r“» S ”J 

J. in this n,lin E 1 ns !! dy ; emar,ied ' Meredith 
tion of Madgavkar T T’^ ",i lb tbo obsor va. 
Rom. 84 J, b emphasising tl r ,° m>ay caso - “ 
tbo question of a decreeing CMru!-' 0 " 

Court for a certain stop in s a l ,r0 P°r 


,r *- - "0'S laauein 

St that PreV ‘ 0U3 ruling3 on tha PartienUr 

po nt that ,s ini issue in the present case were 

ot mentioned. These rulings could not, of course 

^ l ,"raTS a h"“ w by "» 

[15] No authority was cited before us for the 
contention that the Allahabad view and not 
the Patna view should be held to he applicabl! 
so as to treat the Mirzapur Court as a proper 
Court even in spite of the non-receipt of the 
ceitificate of non satisfaction. This view aD. 

Z r3 i° T B *?,' bei,nt9Dable - The statute law on 
this point is the same throughout India, and 

W bave . t0 lllte rpret this law and not to 

he a Cn ? 36 IU n e ° iding ‘ be P ° int wha ‘ 

ther a Court is a proper Court within the mean- 

, of , S ‘ 132 (5b limitation Act, this Court 
has be ore it a question of objective law in force 

throughout India and cannot hold that in exactly 

the same circumstances a Court is a proper 
Court in one Province and not in another. To 
do s° would have the inequitable result that a 
decree, holder executing his decree in this pro- 
mce would be in a better position to keep his 
decree alive if he happens to have obtained it in the 

nlul- 1 ° -f 0me ?! b0r Province than if he had 
obtained it in a Court of this Province. 

H an iuj nGxt contentioa consideration is 
that by the doctrine of "relating back” the Mirza. 

pui C ourt should be deemed to be the proper Court 

when the certificate of non-satisfaction was re. 

turned on 29th May 1939 . (As I have already 

remarked.what actually happened on that 

dato was that the previous certificate of non-satis. 

faction given by tho Mirzapur Court on 25th 

March 1930, was returned with the intimation 

teat no execution had been taken at Dhanbad.) 

In support of this contention Mr. P. R Das 

relied on 89 I. c. 95S.>» In that case, however. 

the application which was in question was one 

tor a fresh certificate of non-satisfaction and 

not an application for execution of the decree 

and, moreover, it was found as a fact that prel 

x lous to the date of this application the trans- 

feree Court had already ordered that a certifi- 

cato of part satisfaction should be issued to the 

transferor Court. A decision on these facte is 

irrelevant to tho present case, and I can see no 

reason for applying the doctrine of "relating! 

hack m the present oase, where the only facts' 

apparent on the record are that an application 1 

for execution was filed in the transferor Court 

on 2 ,.id March and an intimation of no execu-i 

ion a\ mg been taken out in the transferee 

h-Vm? S6Dt 011 »U» May following. 

U-J The second string to the appellants bow 

c, ;, :“ f oa thi “ the intimation of non-exe. 
cution sent by tho Dhanbad Court to the Mirza. 
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pur Court on 29-5-1939, was a final order which 
saves limitation within the meaning of Art. 

182 (5). This point appears to me to have been t 
correctly dealt with by the lower appellate Court. 

A ruling of the Oudh Chief Court, A. LB. 191 
oudh. 298, 11 was cited. But as the learned Dis net 
Judge rightly remarks, this was a case m whic 
an application for execution had been made and 
on that basis it was held that the execution 
did not terminate till the return of the certi- ^ 

fieate to the decreeing Court. There is no pro- 
ceedinn in the present case on which the action 

of the Dhanbaa Court taken on 29.5-1939, can fl 
be said to be the “final order”. The appellant has 
simply had the decree transferred to Dhanbad, p 
which was done on 25.3-1936, and taken no fur- 
ther steps. It would be absurd to hold that after r 
the decree had been transferred to the Dhanbad 
Court and, while the decree-holder remained idle 
for all these years, his decree was being kept u 
alive indefinitely. It was urged before us that in ‘ 
actual fact the application of 3 8 1931, was not ; 
merely an application for transfer of the decree a 
but for execution, and in support of this it is 
pointed out that it was in the form laid down 
in sub-Rule (2) of 0. 21, R. 11, for applica- < 

tions for execution of decrees. It is true that 
was presented in this form with the cloumns duly ! 
filled up, but in the tenth column, which is in¬ 
tended for the entry of the mode in which the 
assistance of the Court is required, the entry con¬ 
sists merely of a prayer that certificate of non- 
satisfaction of decree should be sent to the 
Munsif's Court, Dhanbad. It was stated that the 
previous certificate which was taken could not 
be executed due to illness and it was attached 
to the application with the request that a fresh 
certificate should be issused, adding interest 
thereon. This cannot, in any sense, be held to be 
an application for execution. If it had been such 
an application, this column would have contain. 

ed a specification of the manner in which the 

decree was to be executed, i. e. one of those 
modes enumerated in sub-cls. (i) to (v) of clause 

(i) of the said sub-r. (2) of R. 11. 

[18] In both the lower Courts, the plea was 

put forward that the decree-holder was entitl¬ 
ed under S. 14, Limitation Act, to deduct the 
period which he spent in pursuing his remedy 
in the Mirzapur Court for the period of limitation. 
This has not been pressed before us, presumably 
because, in any case, even if it succeeded it 
would not help the appellants as it would only 
enable them to deduct about ii months out 
of a total period of over 5 years intervening 
between the 1934-36 proceedings and the applica- 

t-ion of 30-5-1941. 

[ 19 ] I should hold accordingly that the de- 
cision of the learned lower appellate Court that 


the application dated 4-6-1943, for execution was 
barred by limitation is correct and would dismiss 

the appeals but without costs. 

Sinha J.— I agree to the order proposed. 

v K . Appeals dismissed. 
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Manohar Lall Ag. C. J. And Das J. 

Badha Ballabli Pandey and another—Peti¬ 
tioners v. Bam Ban Vijoy Prasad Sinyh and 
another — Opposite Party. 

Civil Revo. No. 610 of 1945, D ecided ™ 
from order of Munsif, first Court, Buxar, D/- 30-4-194o. 

(a) Limitation Act (1908), Arts. 181 and 166-Ap¬ 
plication under S. 173 (3), Bihar Tenancy Act - 
Limitation — Application erroneously held barred 
under Art. 166 by lower Court -- Interference m 
revision — Civil P. C. (1908), S. 115. 

An application under S. 173 (3). Bihat Tenancy Act, 
is governed by Art. 181 and not by Art. 166 a* it is 
not 6 an application under the Civil Procedure Code and 
the lower Court treating the application as barred under 

Art. 166 would be failing to exercise jurisdiction vested 
in it by law : 3 A. I. R. 1916 Pat. 30 and 14A.I.B. 

1927 Pat. 177, Bel, on. [Paia 5J 

(42-Com), Lim. Act. Art. 166 Note 10 Pt. 2. 

(b) Bihar Tenancy Act (8 L VIII 1 °f 1885 )« S ‘ 173 
(3)—“Interested in the sale”—Meaning of. 

A person who claims to be the owner of a portion of 
the holding is “interested in the sale within the mean 
ingof S. 173 (3): 22 A. I. R. 1935 Pat. 210, 

A. B. N. Sinha — for Petitioners. 

Angad Ojha — for Opposite Patry. 

1 < m3k.l. r Km* Pat. 30: 381.C.209, Chaudrama 

Raiv. Maharaja of Dumraon. l77 . im T c 

2. (*27) 6 Pat. 366: 14 A. I. R. 1927 Pat 177.101 I. C. 
564, Anant Charan Pradhan v. ^'mai Bahubalendm. 

3. t’35) 16 P. L. T. 216 : 22 A I. R. 1935 Pat. 210 . 
154, I. C. 721, Brahmdeo Singh v. Janki Lai. 

Manohar Lall Ag. C. J. — This is an ap¬ 
plication on behalf of two persons who are 
aggrieved by the order of the learned Munsi 
dated 30th April 1945 by which he rejected 
their application to set aside the sale and to 

be restored to possession. 

[ 2 ] It appears that the two petitioners claimed 

to be entitled to a portion of the holding in 
i suit, petitioner 1 by reason of a lcebala of 

. the year 1911 and petitioner 2 claiming to 
) be the shihnidar under him. The landlord 
j obtained a decree for rent against the vendor 
. of petitioner 1, that is to say the original 
I raiyat, and, in execution of the decree, it was al- 
t leged that the judgment-debtor had purchased 
y the holding himself and obtained the delivery 
t of possession. As a result of delivery of possession 
g the case of the petitioners was that they had been 
l- dispossessed. Accordingly they filed an applica¬ 
tion under O. 21, R. 100, Civil P. C., to be restored 
3 - to possession. We are informed that an applica¬ 
nt tion was also filed under 0. 21, R. 90, Civil P. C. 
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on the ground of irregularity and fraud in con. 
ducting and publishing the sale. At the time of 
the hearing of the application, the petitioner also 
urged that the sale should be set aside under 
S. 173 (3), Bihar Tenancy Act. 

[3] The learned Munsif held that on the facts 
and circumstances of this case he could not hold 
on the uncorroborated statement of the applicant 
alone that he was in possession of the disputed 
land at the date of the delivery of possession, 
lie, therefore, thought that the dispossession in 
this case was not a dispossession in the course 
of delivery of possession and, therefore, the 
matter was beyond the scope of o.2I,R. 100 . The 
learned Munsif was then urged to consider 
the applicability of s. 173 (3), Bihar Ten- 
ancy Act, and although he held that the 
application was maintainable, he took the 
view that the prayer to set aside the sale 
must fail on the ground that the application 
was barred by the law of limitation inasmuch 
as it was filed more than thirty days after the 
date of the sale which took place on 15 - 5 - 194 * 1 . 
Hence the application in revision to this Court. 

[4] It is impossible to give any relief to the 

petitioners against the findings of the learned 

Munsif while rejecting the application under 

°. 21 , R. ioo, Civil P. C. The question as to 

whether the application was or was not rightly 

rejected under o. 21 , R. 90, Civil 1\ C. is not 
before us. 

[5] It is, however, urged on behalf of the 
petitioners that the learned Munsif failed to 
exercise a jurisdiction vested in him by law 
when he erroneously took tho view that the 
application if treated under s. 17 S (8), Bihar 
lenancy Act, was barred by limitation. 

I he learned Advocate is supported in his conten¬ 
tion by two Division Bench decisions of this 

t TV A ‘ L n ' 191G Pafc * s ° ] 6 rat. S66. 3 

n both these cases the learned Judges of the 

Division Bench of this Court interfered in their 

rovisional jurisdiction under s. 115 , Civil P. C. 

In fchoso cases it has also been held that* an 

application under s. 1 73 (3), Bihar Tenancy 

Act will bo governed by Art. 181 , Limitation Act 

as it is not an application under tho Code of 

Uvi1 1 roceduro which would lmvo attracted tho 

operation ol a shorter period of limitation of 

thiLty days. In tins view, the order of tho Court 

he Z°J T N °- 8 T Sfc be S6t ftsid0 beca ”*e 

hL by law. 6X6rC,Se tb6 JUriSdieti0U vested in 
M The learned Advocato for the opposite 

party drew om- attention ton number of eas!s 

in which it has been hold that tho High Court is 
not bound to intorforo under s. ns Civil P C 
-here the Court merely has taken an Aeneous 
'■ew on a question of limitation and thus either 
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exercised or refused to exercise jurisdiction to 
give a proper relief to the party concerned. But 
as I have already observed, there are two Divi. 
sion Bench cases of this Court where the Court 
has interfered under S. 115, Civil P. C. in a 
matter similar to the present case. 

[7] At one time we thought that the petitioners 
were not the persons interested in the sale with- 
in the meaning of s. 173 ( 3 ), Bihar Tenancy 
Act, but having regard to the reasoning in the 
case in 16 p.l.t. 216* we are of opinion that the 
correct view to take is that the petitioners who 
claimed to be the owners of a portion of the 
holding are interested in the sale as the words 
‘interested in the sale, appear to be much wider 
than the words ‘affected by the sale.’ 

[8] It should also be observed that the learned 
Munsif has not considered whether this was a 
fit case in which the sale should be set aside 
and a re-sale ordered. He has not also considered 
whether the petitioners are interested in the 
sale on account of the fact that they had a 
valid claim to bo considered within the category 
of the expression 'interested in the sale’ and it 
was argued on behalf of the opposite party that 
as the shikmidar or his settlor petitioner No. 1 
has not been in possession ever since 1911 how 
can they be held to be interested in the sale. 
This question will be considered by the learned 
Munsif when the case goes back to him. 

[9] For these reasons, the order of the learned 

ilunsif is set aside and he is directed to dispose 

of the application in accordance with law but 

only on point No. 3, namely whether the sale is 

fit to be set aside under the provisions of section 

173 (3), Bihar Tenancy Act. Costs of this 

Court will abide the result and will be disposed of 

by the learned Munsif. Hearing fee one <*old 
mohur. ° 

Das. J. —I agree. 

D,H * Order iiccordingly. 


A. I. R. (34) 1947 Patna 392 [G. N. 129.] 

Man char Lall Ag. C. J. and Ray J. 

Kapil Singh and another-Appellants v. 
redaAli and others — Respondents. 

Appeal No. 1269 of 1945, Decided on 23*8.1946, 
from appellate decree of Sub-Judge, Arrah, D/-30-6* 

3_ B An ar , Te K-r nC> ' A . Ct * (8 [V1I, 3 ol 1885 >- Sch. 3, Art. 
nVTV 1 lty ~‘* ln P° ssession as tenant subs* 

T"T P ^ SS o SSed by B ' a subsequent settlee 
lrom landlord- Suit by A against Z> for possession 
—Article not applicable. 

Article 3 is limited to suits in which the plaintiff claims 
o leeover possession in his capacity as a raivat. The 
; efendan, must be his landlord or in other words must 

be one who should resist the claim for Vvervof 

poase^on on the ground (bat the plaintiff is not hi! 
) L lf “ landlord dispossesses a tenant on the ground 


’ 
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that he is an auction-purchaser of the tenancy at an 
execution sale, he does not resist the plaintiff s n b ht 
on the ground that he is nothis raiyatbut on. the ground 
that his raiyati right has been acquired by him and on 
such acquisition has merged in his superior right> as 
landlord. The Article refers to suits in which the 
cau=e of action consists of a bundle of facts, namely, 
that the plaintiff is a raiyat, that his raiyati right subsists 
ns against the defendant in the suit, that it has been 
jeopardised by the defendant’s act of dispossession and 
that nothing else has supervened so as to change the 
status either of the plaintifi as a raiyat or of the defen 
dant as a landlord. The Article will never a PP>J J° 
case in which the plaintiff cannot say to the defendant 

“I am your raiyat.” *■ ftlft 

One A was in possession of a holding as an occupancy 

raiyat. Subsequently the landlord settled the land with 
B in course of management of the estate. Armed with 
the title believed to have been conferred upon him, U 
dispossessed A. A brought a suit against B for possession. 

Held that the special rule of limitation enacted in 
Art. 3 of Sch. 3 of the Bihar Tenancy Act did not apply 
to the suit. Case laic discussed. [Para loj 
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Ray J, — The second appeal is preferred 
by defendants 1 and 2 in a suit for declaration 
of title and recovery of possession of khata 
NO. 35 having an area of 8 bighas in village 
Rajaundba. 

[2l The plaintiffs’ case is that they were 
the occupancy raiyats of the holding at a 
rental of RS. 17/— under the Dumraon Raj, 
defendant 3. The Raj, however, settled the 
land with defendants 1 and 2 in 1937. After the 
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settlement, the said defendants interfered with 
the plaintiff's’ possession and the disturbance 
gave rise to a proceeding under S. 144, Cr. P. C., 
which terminated in favour of the plaintiffs. 
Thereafter defendants 1 and 2 forcibly dis¬ 
possessed the plaintiffs on 17-10-1938, on the 
strength of mutation of their names in the 
Cabal Revenue Department. 

[3] The plaintiffs impleaded the Dumraon 
Raj as defendant 3. The suit was resisted 
by all the defendants by their separate written 
statements on the grounds that the holding 
formerly belonged to one Manbodh Ivoeri who 
became traceless and the holding was abandoned. 
That the proprietor thereupon took khas pos¬ 
session thereof under S. S7, Bihar Tenancy 
Act, which continued till it was settled with 
defendants 1 and 2 in 1345. A kabuliat was 
executed, in evidence of the settlement, on 
20 - 10 - 1937 . It is alleged by defendants 1 and 2 
that they have been in possession since 1345. 

[ 4 ] The plaintiffs’ suit was decreed by the 
Munsif and the lower appellate Court upheld 
the same. Both the Courts below found con¬ 
currently that the plaintiffs have been in pos¬ 
session of the holding as occupancy raiyats for 
the last 30 years, that is, since 1321 FS, if not 
earlier. It is also found as a fact that Manbodh 
Koeri, admittedly the late occupancy tenant of 
the holding, abandoned it shortly after the 
final publication of the record of rights which 
took place in 1911, and that thereafter the lands 
were settled with the plaintiffs and were never 
in khas possession of defendant 3. 

[5] It is, however, contended on behalf of the 
defendants-appellants that the suit falls in the 
category of one contemplated in Art. 3, Sch. 
3, Bihar Tenancy Act, and, therefore, it 
having been filed on 27-10 1941, more than 
2 years after the date of dispossession, namely, 
17-10-1938, is barred. The schedule obviously 
refers to suits either by or against the landlord 
by or against the tenant. The question, there- 
fore, arises whether the present suit is one 
against the landlord by his raiyat or under- 
raiyat to recover possession of land of which he 
has been dispossessed by him. The point i3 
covered by a large number of authorities and 
there seems to be conflict of views on the point. 
Both parties have relied upon certain decisions 
in support of their respective contentions. 

[6] In 21 P. L. T. 374 1 the landlord brought 
a rent suit against the original ’ tenant, got a 
decree and in execution thereof purchased the 
holding and got possession of the holding from 
the Court on 12-9-1929, thereby dispossessing 
the original tenant. The dispossession took 
place on 30-12-1933, and the suit was brought 
on 18-12-1936. It had been held by the Courts 
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l'elow that the decree obtained by the landlord 
was only a money decree, and that dispos- 
session took place as alleged by the plaintiffs 
that is, on 30.12-1933, and not through Court 
mt by sheer act of forcible possession. It was 
held by Meredith J., Fazl Ali J., (as he then 
was) concurring, that in dispossessing the plain- 
tifl, the dispossession was not really in the 
capacity of auction-purchaser of his interest but 
merely upon the excuse of being an auction- 
purchaser, and, therefore, the special limita- 
tion under Art. 3, Sch. 3, Bihar Tenancy Act 
would apply, it i a obvious on this decision 
t at if the landlord should have dispossessed bv 
taking possession through Court qua auction. 

purchaser of the right, title and interest of the 

judgment debtor the general law of limitation 
and not the special law should have applied, 
ibis case, in my view, does not support the 
defendants contention in the coutext of the 
present case. Here the dispossession was by 
defendants 1 and 2 , the settlees, and not bv 
the landlord himself. 

[7] The plaintiffs relied upon a case of this 
Court, namely, 7 rat. 129* in which it was held 
that in order to make tbo special rule of limi- 
tation laid down in Art. 3 of sch 3, Bengal Ten¬ 
ancy Act, 1885, applicable, it must be shown that it 
was tho landlord who caused or took partin tho 
dispossession of the tenant. Where, therefore, a 
landlord institutes a rent suit and, in execution 
of a decree obtained in that suit, brings tho 
holding to sale, dispossession by the purchaser 
docs not amount to dispossession by tho land- 
md. Sen J., who delivered the judgment in 
this case, referred to and relied upon two cases 
namely, 20 c. w. n. 872 s and 1020 r n.c.c. oi 4 .’ 

In the caso first referred to it was laid down 
that it was not the design of the Bongal Tenancy 
Act to deprive a tenant of the rights that he 
otherwise possesses against a third person between 
whom and himself there was no relationship of 
landlord and tenant. It was only intended to 
deal with such rights as existed between land- 
ord and tenant. In tho latter ease, which is of 
tins Court, it was clearly laid down that the 
Court will not favour the allegation of construe, 
five dispossession in support of a plea that a 
stut is barred by Art. 3, of schedule ill to 

nf’p 1 P r,? aney Aet ' < 8ame Art. 3 sch. 
in, Bihar Tenancy Act); it must ho shown 

on clear evidenco that tho landlord himself 

as the party who dispossessed the tenant. This 

ewe appears to be on all fours with the pro! 

.ent ease, because in one tho dispossessor is 

the purchaser at a rent sale held at tho instance 

of the landlord while in the other, namely, the 

ca. e in hand, dispossessor is a settlee being tho 

highest bidder at a public auction held bv the 
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proprietor. If that circumstance does not make 
the. dispossessor an agent of the landlord, I 
find no principle upon which the settlee in the 
ptesent case can be said to be such an agent. 
In one of the Calcutta cases, namely,l 3 C. w. n. 
108 it had been laid down that inasmuch as the 
dispossessiou of the plaintiffs by the defendants 
1st party was brought about as a result of the 
action of the landlords (the defendant 2nd party) 
in obtaining a rent decree, Art, 3 of Schedule 
in, of the Bengal Tenancy Act must apply to 
tho case, and in the last mentioned case there 
was collusion or instigation on the part of the 
andlord which brought about the dispossession 
by the purchaser, and the decision is clearly 
made to rest on that ground. The correctness of 

the decision in 13 c. w. N. 10S 6 wa 3 doubted in 
21 C. W. N. 373.° 

[S] In the Special Bench case in 9 Pal. 783 7 
Kulwant Sahay, J., w r ho delivered the judgment 
of the Court, after reviewing the conflicting 
decisions of this Court bearing upen the point 

in question, summarised his decision in the 
lollowing words: 

“It follow?, therefore, that the weight of nu'hority is 
clear y in favour of the view that Art. 3 of Schedule 
ill, bengal Tenancy Act, does not apply if the dis¬ 
possession is by the landlord as an auction-purchaser 
of the holding.” 

[8a] In A. i. n. 1935 Pa t 3 72 9 Mohammad 
Koor J. observes as follows : 

In my opinion, a person who gees on the land armed 
with a settlement from the landlord and turns out the 
raijatand dispossesses him such dispossession is ob- 
V !011 sly by the landlord. This seems to be the view taken 
in >4 Cal. 40' and 9 C. W. N. 54 10 and in a very recent 
decision in A. I. R. 1933 Cal. 89$H and I respeotfullj 
agreo with them. I do not think that in order to apply 
t e special limitation it is necessary that dispossession 
of tho raiyat must bo by the landlord himself or by his 
lured servant. If tho landlord authorizes a third person 
by making settlement of the land with him to dispossess 
a raiyat and that person armed with that settlement 
dispossess him, the dispossession is by the laudlord”. 

[9] In A I.R, 1938Pat. lSi l2 Agarwala J. follow¬ 
ing the above quoted observations from the judg¬ 
ment of Mohammad Noor J. in A.I.R. 1985 rat. 
372 held that where the landlord deliberately 
devised a plan for regaining possession of the 
land he had bought by dispossessing the plaintiff 
through tho instrumentality of his own servant 
\Uio was set up as a tenant of the land, it must 
be hold that the suit is governed by the special 
rule of limitation laid down iu Art. 3. 

[10] In 2i P.L.T. S74, 1 above referred to, it was, 
however, expressed as an obiter by Meredith, J. 
t.mt the view taken in 54 Cal. 450 18 and in 175 
i.c. G97 that dispossession by the landlord as 
auction-purchaser comes under the provisions of 
the special law of limitation under Art, 3, Sch. 
t>, Bengal Teuancy Act (was correct?) 
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[11] Two other cases cited by the respondents, 
namely, AIR. 1937 rat. 413 15 and A.I.R. 1937 
pat 458 16 do not touch the point at issue. 1 would, 
therefore, leave them out of consideration. . 

[12] Before considering the effect of the vari¬ 
ous decisions referred to in the previous para¬ 
graphs, one thing must be cleared from the 
way, which is that in this case it i3 not alleged 
that the landlord had any hand in the disposses¬ 
sion either by collusion or by instigation or by 
actually taking part in it. It is also not alleged 
that the appellants merely made a colourable 
transaction to be used as a shield against the 
act of the landlord’s dispossession. What appears 
plain from the findings of the Courts below’ in 
view of the pleadings of the parties, and the 
evidence, is that the landlord settled the lands 
with defendants 1 and 2 in course of management 
of the estate and armed with the title believed 
to have been conferred upon them, defend¬ 
ants 1 and 2 dispossessed the plaintiff.The land- 
lord in not preferring an appeal against the decree 
passed by the Mun 3 if in favour of the plaintiffs 
allowed the decree to be final against him thereby 
finally dissociating himself from any benefits 
arising out of the act of dispossession by defen. 
dants 1 and 2. The decree of theMunsif has now 
become final as against the landlord which 
amounts to a final adjudication as between the 
landlord and tenant that the tenant has his 
subsisting right as a raiyafc against and under the 
landlord. In this view of the matter, defen¬ 
dants 1 and 2 will have to stand on their own 
title. They cannot be allowed to plead the special 
rule of limitation which if at all, they could 
plead only as much as the landlord could. If 
the landlord allows the suit to be defeated once 
for all and accepts the decision to the effect 
that the plaintiffs are still his raiyats, it would, 
in my judgment, be difficult to hold that defen¬ 
dants 1 and 2, claiming, as they did, to stand 
in tjae shoes of the landlord, would be allowed 
to defeat the plaintiffs’ suit on the self same 
ground. 

[ 13 ] The decisions referred to above represent 
the various shades of opinion on the applica. 
bility of the special rule of limitation. The most 
orthodox view is that the dispossession referred 
to in column 3 of the schedule must have been 
by the landlord himself. This view has also been 
extended to cases where the landlord’s hands 
are discernible in the act of dispossession either 
through his servant or an agent or through his 
benamidar or through somebody who act3 at 
his instigation and in collusion with him. The 
most extreme view is that even if the landlord 
is most remotely connected with the disposses¬ 
sion, or, in other words, if dispossession can be 
traceable to some act or other on the part of the 
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landlord such as instituting a suit for rent or 
settling the land with a third party the disposses¬ 
sion howsoever or whensoever made should be 
attributable to the landlord for the purpose of 
the Article. The latter view 7 is illustrated in the 
cases in which it has been held that even when 
the landlord puts the holding to sale and either 
purchases himself and takes possession, or a 
third person becomes the auction-purchaser and 
takes possession, the Article still applies. The view 
that runs directly counter to this last view 7 is 
based upon an argument that where by the time 
the dispossession is effected and the tenancy has 
terminated, it can hardly be said that the dis¬ 
possession is by the landlord as such and in some 
cases in support of this contrary view, it has been 
said that the dispossession is through Court, and, 
therefore, is not one in contemplation of Art. 

3 of the schedule. The cases in which it has been 
held that dispossession must be by the landlord 
as such as distinct from the landlord as a pur¬ 
chaser of the right, title and interest of the 
tenant or of somebody claiming to be his tenant 
take their staud on the general scope of the 
Tenancy Act being one as between the landlord 
and tenant as defined in the preamble of the 
Act. So far as this Court is concerned, there has 
been a very strong loaning towards the most 
orthodox view already stated except an expres¬ 
sion of opinion by way of an obiter by Meredith 
J. in 21 P.L.T. 374 1 already noticed. He seems 
to favour the Calcutta view expressed in 54 Cal. 
450 13 where it was held that the special limitation 
applied even where the landlord took possession 
as auction-purchaser and it was pointed out that 
Art. 3, sch. 3 does not provide, even by 
implication, that dispossession must be by 
the landlord as such. Meredith, J., after quoting 
w’ith approval the aforesaid decision and another 
decision in 175 I. C. 697 w of the Calcutta High 
Court says: “If I may say so, these decisions 
appear to me to express the correct view.” I call 
this obiter because the learned Judge then says: 

“In any case, however, I think that the point does not 
really arise in the present case, since the finding is that 
the decree obtained against the original tenant was only 
a money decree and the tenancy continued.” 

[1 4 ] In my judgment, the true rule can be en¬ 
unciated if we construe Art. 3, sch. 3, Bihar Ten¬ 
ancy Act, according to the plain and gramma¬ 
tical (meaning of?) words used there: 

“Description of Period of Time from which 

suits. limitation. period begins to run. 

To recover pos- Two years. The date of dispos¬ 
session of land session," 

claimed by the 
plaintiff as a 
raiyat or an 
under-raiyat. 

[15] The key to the solution lie3 in focussing 
attention on the words" as a raiyafc or an under- 


396 Patna 


raiyat.” This must limit the applicability of the 
Article to suits in which the plaintiff claims to 
recover possession in his capacity as a raiyat. 
Therefore, it follows that the defendant in the 
suit must be one against whom he should claim 
as a raiyat, or, in other words, the defendant 
must be his landlord, or, in other words, must 
be one who should resist the claim for recovery 
of possession on the ground that the plaintiff is 
not his raiyat. True in the third column of the 
Schedule it is not stated “the date of disposses¬ 
sion by the landlord” but it must be deemed as 
n it is there in order to give full scope and 
effect to the words used in column l, namely, 
that the claim for possession must be in the 
ca P acit y of a raiyat. The words "raiyat" and 
landlord , in the context of tenancy are co-rela 
tivo terms. While one claims the tenancy as a 
raiyat he claims necessarily against the land- 
lord of the tenancy, or of the lands which he 
claims to constituto a tenancy. If a landlord dis¬ 
possesses a tenant on the ground that he is an 
auction-purchaser of the tenancy at an execution 
sale, ho does not resist the plaintiff's right on the 
ground that he is not his raiyat but on the ground 
that his raiyati’ right has been acquired by him 
and on such acquisition has merged in his 
superior right ns a landlord. The Article, confin- 
ing its operation to the field covered by the 
words used therein, interpreted in their plain 
grammatical sense, must refer to suits in which 
tho causo of action consists of a bundle of facts 
namely, that tho plaintiff is a raiyat, that his 
raiyati right subsists as against tho defendant in 

the Suit, that it has been jeopardised by the de- 

fondant s act of d ispossession and that nothin" else 
has supervened so as to change the status either 
of the plaintiff as a raiyat or of the defendant 
as a landlord. In my view, tho Article will never 
apply to a case in which the plaintiff cannot 
say to the defondant that “I am-your raiyat ” If 
>t were otherwise, then it will amount to chan", 
ing the general law of limitation in the case of 
Suits for recovery of raiyati lands as against any. 
hoi) who comes and squats upon his land and 
claims it adversely simply because tho latter 
has some sort of sympathy, however remote, 
for the landlord. I think I am reinforced in 

! ,s c T ;; w ; f “ ly » °f c 0 „rt in 

V c ' N * 81 ' 111 which Chinnier 0 T 
down tho law in tho following words: 

raiyatTs'in facTa 'tenant of^hoX^ 1 ^ 
possessed him, in respect of ,i! , °M ftnt wbo di8 ‘ 
rail, then Art. 8 appHes to the suit" - d ° ,n lho 

In the same judgment the learned C J referring 
to certain decisions cited before him said • 8 

Court that where a landlord buys a 1 i f v g l 
and as purchaser of tho raiyati^^^*^^ 
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that or another raiyat, Art. 3 does not apply to a suit 
by the dispossessed raiyat to recover the holding and 
some of the language used in the judgments in the<e 
cases supports the contention of the respondents in the 
case now before us. But the actual decisions in those 
case^ do not cover the present case and I am not pre- 
pared .0 extend those decisions to the present case”. 

Ihe other learned Judge who was a member on 
the same Bench, Mullick, J. by way of distinguish¬ 
ing the cases of the Calcutta High Court dealt 
gamier C. J. observed as follows: 

ith regard to that class of cases which have sought 
0 exclude from the operation of Sch. 3, ousters by a 
landlord acting under the authority of a Civil Court 

nnW r d m ^ e i Cftp , aClty ° f an auc tion-purchaser, the 
p mdp e on which they may be distinguished is that, 

the facts in each of those cases show that the tenancy 

was at an end and that there was no relationship of 

landlord and tenant at the time of the ouster. 1 ' • 

The ratio of tho decision, therefore, consisted 
in that the tenancy mu^t not have been at an 
end and that there must have been in existence 
relationship of landlord and tenant at the time 
of the ouster. In my judgment, therefore, Art. 
3 is not available to the appellants of this Court 
ihey are merely claimants of the tenancy right 
howsoever they might have acquired the same, 
-ihe plaintiffs claimed as raiyats, the defendant- 
appellants also claimed as raiyats and both 
claimed the tenancy uuder the same landlord, I 
have no hesitation, in my mind, that the special 
rule of limitation enacted in Art. 3, sch. 3, Bihar 
Tenancy Act does not apply to such a case. 

ClG] There is another aspect of this case which 
also points to the same conclusion. The landlord, 
defendant 3, pleaded that he treated the hold¬ 
ing as abandoned under s. S7 of the Act, by the 
original tenant Manbodh Koeri who became 
traceless shortly after the record of rights of the 
year 1911 in which he had been recorded as a 
raiyat and that this was about 20 years ago. 
Against that tho finding of the Courts below is 
that the plaintiffs have been in possession as 
raiyats for about thirty years, that is to say, for 
more then 12 years before the suit. This means 
that aftor the landlord treated the holding as 
abandoned and either he re-entered upon or 

I « . . - re-enter on the land, the 

plaintiffs have by adverse possession acquired 
raiyati right against the landlord and the same 
has been ratified by grant of a rent receipt to the 
plaintiffs. No futher act of dispossession is alleged 
! y l ftn dlord. Therefore, the dispossession 
that took place on 17 th October 1933, can, by 
no stretch of imagination,beheld as disposses- 
sion ■>} the landlord. His (landlord’s) case of 
continuous possession since he treated theholding 

as abandoned has not been accepted by either oi 
the Courts below. 

hokfL!’ H th0 m , 130us Stat€d akov0 . I would 

SmiS ? e ., ftppe ? 1 has no merits a “ d must lx 

dismissed with costs. 
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[is] Manohar Lall Ag- C. J.— I agree. In 

the words of Sir Lawrence Jenkins m a well- 

known case the doctrine of constructive dis- 

possession by the landlord must not be pushed 

too far. In each case the Court of fact must 

decide whether the landlord had a direct hand 

in the dispossession and not remotely. 

D s Appeal dismissed. 
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Manohar Lall Ag. C. J. and Das J. 

Gaya Prasad and another — Appellants v. 
Jadunandan Bhagat and another — Res¬ 
pondents. _ , 

Appeal No. 381 of 1944, Decided on 22-8-1946, from 

appellate order of Addl. Dist, Judge, Purnea. D/ 16-8- 
1944. 

Limitation Act (1908), Art. 182 (7)—Instalment 
decree— Limitation for each instalment runs from 
due date of such instalment. 

An instalment decree was obtained on 31-10- 
1938. Under the decree, the first instalment was to be 
paid on 15-11-1938, the second on 15-4-1939, the third 
on 30-11-1939 and the last instalment on 15-4-1940. 
The first instalment was paid but there was a default 
in payment of the remaining instalments. The decree- 
holder started an execution case on 25-1-1943 for reco¬ 
very of remaining instalments: 

Held that the only option of the decree-holder was 
that he could execute the decree for the second instal¬ 
ment within 3 years of the due date thereof or for the 
third within 3 years of the due date thereof, but not 
that he could execute the whole decree beyond 3 years 
of the due date of the second instalment. The decree- 
holder therefore could execute his decree only for the 
fourth instalment as the application for execution was 
filed within 3 years of the due date only in respect 
of that instalment and the 3 years’ period had expired 
from the due dates of the other two instalments: 33 
A. I. R. 1946 Cal. 500 (F. B.); 5 A. I. R. 1918 Pat. 95; 
19 A. I. R. 1932 Pat. 253 and Misc. App. No. 340 of 
1946, Decided on 30-7-1946, Eel. on; 14 A. I. R. 
1927 P. C. 146, Disting. (Para 3) 

(’42-Com) Lim. Act, Art. 182 N. 136. 

Cases Referred :— 

1. (’46) 50 C. W. N. 735: 33 A. I. R. 1946 Cal. 500: 
226 I. C. 343 (F. B.), Ranglal Agarwalla v. Shyamlal. 

2. (’19) 4 Pat. L. J. 365 : 5 A. I. R. 1918 Pat. 95 : 48 
I. C. 728, Manindra Nath Roy v. Kanhai Ram. 

3. (’32) 11 Pat. 440: 19 A. I. R. 1932 Pat. 253: 139 
I. C. 202, Brahm Kishun Narain Deo v. Harihar 
Munder. 

4. (’27) 54 I. A. 272: 14 A. I. R. 1927 P. C. 146: 5 
Rang 422: 101 I. C. 736 (P. C.), Maung Sin v. Ma Tok. 

Qirindra Nath Multherji—iot Appellants. 

Mrs. Dharamshila Lall —for Respondents. 

Manohar Lall Ag. C. J —In this appeal by 
the decree-holder the question for consideration 
is whether the Court below was right in holding 
that the execution of this instalment decree was 
barred by limitation except in so far as the 
application for execution was made within three 
years of the fourth instalment. 

[ 2 ] On 31st October 1938 an instalment 
decree was obtained by the decree-holder. The 
instalments were to be paid as follows: On 
15-11-1938 first instalment of Rs. 200, on 15-4-1939 
second instalment of rs. 300, on 30-11-1939 


third instalment of Rs. 300, and on 15-4-1940 the 
fourth and the last instalment the balance ol 
rs. 239-12 6. The judgment-debtor paid the first 
instalment before it fell due, but he made a 
default in payment of the remaining instalments. 
Accordingly the decree-holder started an execu¬ 
tion case on 25-1-1943 for recovery of the remain¬ 
ing instalments. The learned Additional District 
Judge has taken the view that the decree-holder 
was entitled to execute his decree only for the 
fourth instalment as the application for execution 
was filed within three years of the due date of 
the instalment. Hence the appeal on behalf of 
the decree-holder. 

[ 3 ] It is argued on behalf of the appellant that 
the view taken by the Court was wrong inas¬ 
much as the decree gave an option to the decree- 
holder allowing him to postpone the execution 
of the decree even though the instalments had 
fallen in arrears. We are not in agreement with 
this contention because the only option of the 
decree-holder was that he could execute the 
decree for the second instalment within three 
year 3 of the due date thereof or for the third 
instalment within three years of the due date 
thereof, but not that he could execute the whole 
decree beyond three years of the due date of the 
second instalment. This identical question has 
been considered recently in the Calcutta High 
Court in 50 C. W. N. 735 1 where the learned 
Judges have noticed wfith approval two Division 
Bench cases of this Court reported in 4 Pat. L. 
j. 365 2 and 11 Pat. 440 3 which took a view 
identical with that taken by the learned Addi¬ 
tional District Judge. A Division Bench of thi3 
Court recently took the same view in Miscellane¬ 
ous Appeal NO.340 of 1946 disposed of on 30-7-1946. 

[ 4 ] The learned Advocate for the appellant 
drew our attention to the case in 54 I. A. 272, 4 
but in that case so far as the application for the 
realisation of the instalments due in 1923 and 
1924 w’ere concerned, no question of limitation 
arose because the application for execution was 
filed in 1924 in respect of the sums which should 
have been paid in those two years. A question 
arose with regard to the contention of the 
judgment-debtor that the application for delivery 
of possession of the properties on the defaults 
made from 1916 onwards was barred by limita¬ 
tion. But their Lordships held that each default 
entitled the decree-holder to obtain delivery of 
posession of the properties also. This case is, 
therefore, of no help to the appellant. 

[ 5 ] For these reasons, the Court below has 
taken a correct view. The appeal fails and must 
be dismissed, but without costs. 

Das. J.—I agree. 

v.B.B. Appeal dismissed. 
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A. I. R. (34) 1947 Patna 398 [C. N. 131.] came with sixteen 

Das And Dalziel JJ. Munilal and Mab 

Emperor v. Damkripal Choudhanj and complainant’s wife 
others. and beatim? hern,nr 


A. I. R, 


Jury Re f No. 4 of 1946, Decided on 30-10-1946, 
made by Addl. Sessions Judge, Darbbanga, D/- 3 - 5 - 1946 . 

(a) Criminal P. C. (1898). S. 307-Reference un- 
der —Powers of High Court. 

YV hen a reference lias been made to the Hi«»h Court 
under S 30 1 the High Court will only interfere with 
the verdict of the jury if it finds the verdict “perverse, 
in tlie sense of being unreasonable’* or “manifestly 
wrong, and the test is that “nor easonable body of 
nien could have reached the conclusion arrived af by 
he jury. Phc application of the test will depend on 
he facts of each case and involve the consideration of 
the entire evidence after giving due weight to the opi¬ 
nions o the Judge and the jury. In a case where two 

views of the evidence can bo taken, the view taken bv 
the jury cannot be said to be “perverse” or one which 
no body of reasonable men could have taken. Whero 
the matter rests primarily on the believability of evi¬ 
dence, it may he difficult to draw the line between an 
unreasonable view” and a “probable view” and the 
Judge may be tempted to think that a view other than 
Ins own is unreasonable; but the distinction between an 
unreasonable view” and a “probable view” is an ap¬ 
preciable distinction and will in most cases, depend on 
the nature, compelling or otherwise, of the reasons for 
believing or disbelieving the evidence given, remember- 

J A n q p j l,r ? ure lllc judges of fact. 33 

A.i.K. 1 Jib 1. 0. 151, licl. on. [Para 13] 

(‘46-Coni) Criminal P. C., S. 307 N. 11. 

<b) Criminal P. C. (1898), S. 162- Statements ol 
witnesses used under S. 162- Proof of- Practice. 

While proving statements of witnesses which are 
used under b. 102 it is necessary that the actual state¬ 
ment of the deponent must be accurately brought on 
record. Hence, when a police officer is giving evidence 
with reference to such itntc.nrnts, his answers should 
always bo chee red with what is written in the diaries. 
, '„ 1U1 Ut - lu '~. mi; 20 A. I. H. 1933 

1 at. ,.89, Ref. (1'aralOJ 

(4G-Com) Criminal P. C. S. 162 N. 10 
Cases referred : — 

I. (’46) 1946 P. W. N. 236 : 33 A. I. R, 19.J6 P n 

1-Jl: 25 Pat. 601: 73 I. A. 174: 226 I. C. 148 (P. C i 
Ramanugrah Singh v. Emperor. 1 

i *• I! - IfSl rat. 152: 131 

•3 rr m V.» 5 r h, Vn „ Mahton v * Emperor. 

117 1 C 112 r '‘“A- 1 K - 1933 1 ’»‘- 889: 

II, 1 R A* Emperor v. Najilniddin. 

S ‘ N. Sain and liamanaud Sinha—tor Reference 
S. C. Chahravarh, and Xizamuddin Khan _ 

against Reference. 

J /,T Th ' 3 is reference under s 307 , 
J udTl n' the loiu ' nod Adlliti0 ^l Sessions 

Judge, DarUmnga, ftgamst the unanimous verdit 

of a jury convicting three persons, namely 

Mahabir PI C ^ udhftry - Choudbarv and 

Mahabir Cboudbary, under s. 436 ,1, p. c These 

Lree men were tried along with thirteen oth 

::~: s °f 

;, A 111 Ehoiulhari which was briefly to th« 
that after a quarrel between bis wife and 'another 
woman the wife of one Ramraji Jba, this IWji 


came with sixteen others, including Ramkripal, 
Munilal and Mababir, and after pursuing the 
complainant’s wife into the angan of their house 
and heating her and the complainant himself and 
his servant named Balelwa, they proceeded to 
loot his house. Finally, it was alleged that Ram¬ 
kripal, Munilal and Mahabir set fire to a but and 
two brickbuilfc rooms with straw roofs belonging 
to the complainant. 

[ 2 ] The case was sent for enquiry to the Sub- 
Inspector who found only the charge of assault 
to be made out and reported accordingly; but the 
Magistrate held that there was a prima facie case 
under s. 395 and also under s. 436 and commit¬ 
ted all the accused to take their trial in the Court 
of Session. Charges were also framed under s. 323, 
against some of the accused and under s. 147 > 
against all. 

[3] In Darbbanga, where the case was tried, 
the charge under s. 436 is triable by a jury while 
the remaining charges are triable with the aid 
of asessors. The five jurors, who sat to bear the 
case, came to the unanimous verdict of guilty 
against Ramkirpal, Munilal and Mahabir under 
S. 436, and they also, as assessors, were unai- 
nimously of the opinion that the charges under 
Ss. 147 and 323 were established but not that under 
S. 895. The Judge, on the other hand, considered 
that none of the charges was proved, and, while 
acquitting all the accused on the other charges, 
he referred the case of Ramkripal, Munilal and 
Mahabir to this Court with a recommendation 
that in disagreement with the verdict of the jury 
they should be acquitted of the charge under s. 

436,1. P. c. 

[4] The controversy which previously existed 
regarding the functions of the High Courts in 
dealing with reference uuder S. 307, Criminal P. 
C. has very recently been set at rest by the judgi 
ment of their Lordships of the Privy Council in 
19 k. p. w. n\ 235 1 . The rule for the guidance of 
the High Courts in this matter has been laid 
dowu in the following passage from the judgment 
of his Lordship Sir John Beaumont: 

In their Lordships’ view the paramount consideration 
in the High Court must be whether the ends of justice 
icquire that the verdict of the jury should be set aside. 
In general, if the evidence is such' that it can properly 
support a verdict either of guilty or not guilty ac¬ 
cording to the view taken of it by 'the trial Court “and 
i the jury took one view of the evidence aud tbs Judge 
thinks that they should have taken the other, the view 

of the jury must prevail, since they are the judges of 
. t , ln f ueh ft 0ftSe « reference is uot justified, and it 
ib only by accepting their view that the High Court 
wn give due weight to the opinion of the jury. If, 
owoui, the High lcurt considers that upon the evi. 
deuce no reasonable body of men could have reached the 

r T"? , Rt by 'be jury, then the reference 

verdicUie di^ardod." iu * ,U * ,h4 ‘ ,h * 

[5] In the present ease the grounds on which 
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the learned Additional Sessions Judge recom- 
mends that the verdict of the jury should be 
dissented from may be summed up as follows: 

(1) That only interested witnesses have been 
examined; 

(2) That the evidence of the Sub-Inspector 
about what he found on the spot belies the pro¬ 
secution case; 

(3) That the story of arson is unlikely; 

( 4 ) That there was delay in lodging the com¬ 
plaint; and 

( 5 ) That the witnesses, and particulraly one 
witness, made discrepant statements to the police. 

(6) Bearing in mind the criterion that has 
been laid down by the Privy Council in the 
judgment cited above, we have to see whether 
no reasonable body of men could have reached 
the conclusion that the accused were guilty 
under 8. 436, I. P. C. It is true that all the eye¬ 
witnesses are to some extent interested as they 
are the complainant Panchkauri himself, his 
wife Mahasundari, his cousin Dinanath 
Choudhary, his servant Balelwa who was also 
assaulted, and one Babuji, a brother of Balelwa. 
As regards Dinanath, however, it may be re- 
marked that although he is the cousin of the 
complainant, there is some evidence that he is 

s - not invariably on good terms with him. The 
}' complainant himself in cross-examination speaks 
of Dinanath as having colluded with the other 
side in one case and as having had several disputes 
with him, and Dinanath himself says that there 
were several cases between them. The allegation 
from the side of the prosecution was that other 
more independent witnesses had been gained 
over. There are evidently two factions in the 
village and it may have been difficult to obtain 
really independent evidence. The case of the 
prosecution has of course to be proved by the 
evidence adduced in Court; but I do not think 
that it can be held that in this case if the jury 
after hearing the complainant and his witnesses 
considered the story of arson to be proved by the 
statements of the witnesses, it was an entirely 
unreasonable view: Admittedly the hut and two 
rooms were burnt and two rival versions were 
given as to how they were burnt, the prosecution 
alleging that these three accused did it, while 
the defence asserted that the complainant set 
^ fire to his own house in order to implicate them 
falsely. The defence version was very briefly set 
forth in a written statement without any details 
and no evidence adduced to support it. It -was 
also part of the defence case that in actual fact 
no occurrence took place at the house of the 
complainant but there had been a disturbance 
earlier on the same morning on a plot of land 
which was in dispute between the parties, and it 


was further alleged that there had been another 
incident subsequently on the same day at about 
2 P. M. when Ramkripal and Munilal had been 
assaulted near Laheriasarai Dak Bungalow. It 
does not seem to be impossible that both the 
incidents alleged by the defence did take place 
as well as that alleged by the complainant in 
this case at his own house, the time of which is 
said to have been about noon. The fact that the 
complainant’s wife received injuries affords some 
corroboration of the prosecution story as it is 
unlikely that a woman should have taken part 
in either of the incidents alleged by the defence, 
and indeed this does not seem to have been 
suggested. On the contrary, the suggestion was 
that the complainant had himself beaten his 
wife in order to manufacture injuries. The jury 
had to consider these points and decide whether 
the arson story was true. There was certainly 
evidence on record on which they could come to 
such a finding. 

[7] The points (2) to (4) enumerated above as 
put forward by the learned Additional Sessions 
Judge do not appear to be at all conclusive. As 
regards the Sub-Inspector’s evidence, the argu¬ 
ment seems to be that he did not find any burnt 
grain on the spot when he inspected it 5 days 
after the occurrence, although one of the rooms 
was said to be used for storing grain. As regards 
unlikelihood of the story, it is first remarked 
that it is improbable that the complainant and 
his servant Balelwa should not have interfered 
to stop the house being set on fire, especially as 
the latter had, according to the complainant’s 
story, a garasa in his hand. The garasa is said 
to have been seized by Balelwa from one of the 
rioters and wedded in self-defence. It is strongly 
urged in support of this reference before us that 
this is a false story introduced simply for the 
purpose of explaining the injuries inflicted on 
the other side. I am inclined to agree with this, 
but it would be quite possible to hold that this 
is an embellishment of the complainant’s story, 
whereas the allegations of assault and of setting 
fire to the house are true. Another ground on 
which we are invited to hold that the story of 
arson is impossible is that one of the accused 
persons, namely Ramraji, has a house with 
straw roof only a few feet away from the hut 
and rooms which were burnt, and, therefore, the 
accused persons are not likely to have put this 
house in danger by setting fire to the hut and 
rooms. If, however, they acted in the excitement 
of the moment, they are not likely to have 
considered this point. Moreover, there is also a 
certain unlikelihood in the complainant himself 
setting fire to his own house and burning down 
completely one hut and the roof of two rooms 
as well as endangering the rest of his house. 


i 
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[8] As regards the delay in filing the com¬ 
plaint, the complainant’s story is tba the first went 
to the police station but did not find anybody 
there and when he went later he found the 
Assistant Sub-Inspector who refused to take any 
action.^ lie then went to the Sub-divisional 
Officer’s residence and was told to come and 
file complaint the next day, which he did. It is 
(\ ident that the complainant for some reason or 
other did not trust the police and it is quite 
probable that his story of going to the police 
station is not true but that he went to the Sub- 
divisional 0llicer because he preferred the case 
to be investigated by a Magistrate. He filed 
se\eittl petitions to the Court to have it taken 
out of the hands of the police and a magisterial 
enquiry held, but these were refused. I do not 
think that the delay in this case was such as to 

render it unreasonable to hold that the case was 
substantially true. 

[9] As regards discrepancies between the 
statements of witnesses before tho Sub-Inspec¬ 
tor and in Court, the evidence of Babuji has, I 
think, to be discredited, because although do- 
posing as an eye-witness in Court ho appears to 
have told tho Sub.Inspector that ho came 
about 5 p. M. after the house had been burnt. 
But the main controversy in this matter centres 
round the evidence of the witness Balelwa. 
What appears in evidence is that Balelwa was 
asked in cross-examination whether he had told 
the Sub-Inspector that Panchkauri himself set 
fire to his house and ho emphatically denied 
this as absolutely false.” The Sub-Inspector 
when questioned about tho statement made by 
this witness to him said : 

“Thero is no note that he named Munilul Ramkripal 
and Muhabir as tbo persons who set lire to Panch- 
kauri’s houso. He rather said that Panchkauri himself 
set firo to his house.” 

It was evidently contended from tho prosecution 
sido that tho Sub-Inspector was falsely attri¬ 
buting such a statomont to Balolwa, who is not 
likely to have entirely discredited his master’s 
caso in this way. Tho learned Additional Ses¬ 
sions Judge, in considering this poiut remarks 
that Balolwa is an illiterate rustic and there is 
nothing surprising if he stated tho truth before 
tho investigating ofiicer when be was away 
from his master. Here again, tho question is es- 
sontially whother the jury could not reasonably 
take tho view that Balelwa's denial of having 
made this statomont is to bo believed rather 
than tho Sub-Inspector’s evidence. In my opi- 
nion, such a view cannot bo described as un- 
roasonablo. 

[ 10 ] I have considered this poiut in the light 
of tho ovidonco as sot forth above, but before 
leaving it I feel it to bo my duty to add some 
comments based on a perusal of the case diary. 


A. I. R, 

On referring to the statement recorded by the 
Sub-Inspector as having been made by BaleU, 
wa I find that he did not say that Pancha. 
kauri set fire to his own house. What he has 
been recorded as saying is that (speaking of the 
mob) “some were dragging boxes and looting 
property of complainant Panchkauri, and others 
were setting fire to his house.” In justice to the 
Sub-Inspector, it should be pointed out that, as 
recorded in the station diary, the words ‘'Panch¬ 
kauri, and others were setting fire to his house” 
make up two complete lines which, if read very 
carelessly, might give the impression that the 
witness attributed to Panchkauri the action of 
setting fire to his house, although it will be 3 een 
from the context that this is not the statement. 
Even if this lenient view of the Sub-Inspector’s 
conduct is taken, he still remains guilty of gross 
irresponsibility in deposing as be did without 
properly reading the entry in the diary, and it 
is also most unsatisfactory that the learned Ad¬ 
ditional Sessions Judge himself did not detect 
the error. There has been some controversy bet¬ 
ween the Courts on the question how state- 
ments of witnesses which are used under 
s. 1C2, Criminal P. . C. are to be prov¬ 
ed, i. e, whether the actual entry in the 
diary is to be proved and exhibited or the state¬ 
ment is simply to be proved by the oral evidence 
of the Sub-Inspector; but there can be no 
question whatever that the actual statement of 
the deponent must be accurately brought or 
the record. In one case of this Court, in whicl 
the Bihar practice of proving statements by thi 
oral evidence of a Sub-Inspector is upheld, i< 
rat. 107;- it is clearly stated to be part of tha 
practice that the police ofiicer’s answers shoulc 
always be checked with what is written in th 
diaries . This does not appear to have been dom 
in the present case with most unfortunate re 
suits. 

[11] To sum up, the points urged against the 
view taken unanimously by the jury do not 
seem to bo so strong as to lead to the condu- 
sion that no reasonable body of men could 
have given such a verdict on the evidence, and 
I would accordingly reject the reference and 
would agreeing with the unanimous verdict of 
the jury finding the accused Ramkripal, Muni- 
lal and Mahabir Choudhary, guilty under S. 4$0, 
I. P. C., convict them under that section. 

[12] As regards sentence, arson is a serious 
ofYonco, but having regard to the facts that in 
this case it was committed in the excitement of 
the moment, and probably without premedi¬ 
tation, and that no property of any substantial 
value was destroyed, a sentence of six months’ 
rigorous imprisonment will meet tho ends of 
justice, and this sentence is accordingly imposed 



«47 


Medne Prasad v. Shamsunder Kuer (Manohar Lall J.) Patna 401 

on each of the three accused, Ramkripal, Muni. A. I. R. (34) 1947 Patna 401 [ G. N. 132.] 
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Das J. — I agree. On the construction of 
S. 307, Criminal P. C., sub-s. (3) of which indi¬ 
cates the powers of the High Court in dealing 
with a case submitted by the Sessions Judge 
under sub-s. (l), the view which has now found 
favour with their Lordships of the Judicial Com¬ 
mittee is that the High Court will only inter¬ 
fere with the verdict of the jury if it finds the 
verdict “perverse, in the sense of being unreason¬ 
able” or “manifestly wrong”, and the test laid 
down is that “no reasonable body of men could 
have reached the conclusion arrived at by the 
jury.” The application of the test will depend 
on the facts of each case and involve the con¬ 
sideration of the entire evidence after giving 
due weight to the opinions of the Judge and the 
jury. In a case where two views of the evidence 
can be taken, it is obvious that the view taken 
by the jury cannot be said to be “perverse” or 
one which no body of reasonable men could 
have taken. Where the matter rests primarily 
on the believability of evidence, it may be diffi¬ 
cult to draw the line between an “unreasonable 
view” and a “probable view,” and the Judge 
may be tempted to think that a view other 
than his own is unreasonable; but the distinc¬ 
tion between an “unreasonable view” and a 
“probable view” is an appreciable distinction and 
will in most cases, I think, depend on the na¬ 
ture compelling or otherwise, of the reasons for 
believing or disbelieving the evidence given, 
remembering always that the jury are the 
judges of fact. 

[14] Judged by the aforesaid standard, I am 
unable to say that the verdict of the jury is ‘un¬ 
reasonable” in this case. As to the point that 
the witnesses were biased, I would quote the 
following observations of their Lordships from 

the case referred to by my learned brother: 

“The charge that witnesses are biased always affords 
a legitimate ground of oriticism of their evidence, and 
often for rejecting it in the absence of corrobation. It 
was essentially a matter for the jury to decide whe¬ 
ther they would accept the evidence of interested wit¬ 
nesses.” 

[15] As to the statement alleged to have been 
made by Balelwa to the investigating police 
officer, I agree with my learned brother that 
the learned Sessions Judge should have checked 
the statement actually made by the witness 
and noted in the diary, when the investigating 
police officer was cross-examined on the point. 
I regret to have to say that the learned Ses- 
sions Judge has shown carelessness in this 
matter, and his attention should be drawn to 
the observations made in 10 Pat. 107 2 and 14 
P. L. T. 543. 3 

N. S. D. 
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Medne Prasad Singh and others — Appel¬ 
lants v. Mt. Dulhin Shamsunder Kuer and 
another — Respondents. 

Appeal No. 143 of 1945, Decided on 8-11-1946, from 
appellate decree of Sub-Judge, Gaya, D/- 8-12 1944. 

Bihar Tenancy Act (8 [VIII] of 1885), S. 112B — 
Appeal against older reducing rent dismissed for 
default— Revision by Board of Revenue. 

Where an appeal to the Collector against an order by 
the Rent Reduction Officer reducing the rent, is dismis¬ 
sed for default the Board of Revenue can in the exercise 
of their revisional jurisdiction revise the order of dismis¬ 
sal, as in such a case it cannot be said that the Collector 
passed any order by which he devoted his attention to con¬ 
sider whether the decision of the Rent Reduction Officer 
was right or wrong : 32 A I.R. 1945 Pat. 179, Disting. 

[Paras 2] 

GcLS 6 Y&f&YYCd*. 

1. (‘45) 24 Pat. 234: 32 A. I. R. 1945 Pat. 179:221 
I. C. 223, Radhakrishnaji v. Ramkhelawan Singh. 

K. Dayal for B. N. Rai — for Appellants. 

C. P. Sinha — for Respondents. 

Manohar Lall J. — The only point argued in 
this appeal on behalf of the appellant is that the 
order of the Board of Revenue, Ex. C, by 
which the Rent Reduction Officer was directed to 
reconsider the case was ultra vires. 

[2] It appears that the tenants filedan applica¬ 
tion for reduction of rent under S. 112A, Bihar 
Tenancy Act. The Rent Reduction Officer reduced 
the rent under cl. (d) holding that the rent 
first became payable in 1915. Against this order 
there was an appeal to the Collector which was 
dismissed for default on 5th December 1939. The 
landlord then moved the Commissioner without 
success and ultimately he went up to the Board 
of Revenue who in the exercise of their revisional 
jurisdiction remanded the case for a fresh deci¬ 
sion after taking into consideration the jamabandi 
papers produced by the landlord. The case was 
then heard by another Rent Reduction Officer 
who rejected the application for reduction of 
rent. The tenants’ argument before the Court 
below was that the second order of the Rent 
Reduction Officer rejecting their application for 
reduction of rent must be treated as being 
ultra vires on the ground, as I have already stated, 
that the Board of Revenue had no right to revise 
the order of the Collector. Attention is drawn to 
the provisions of s. 112B, Bihar Tenancy Act, and 
to the decision of this Court in 24 Pat. 234 . 1 In 
our opinion, the learned Subordinate Judge has 
correctly distinguished that decision of this 
Court by pointing out that in the present case 
there was no order of the Collector by which he 
decided the case on the merits. The order of the 
Collector merely showed that he was dismissing 
the appeal for default as nobody appeared 
before him. In these circumstances it cannot be 
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said that the Collector passed any order by which 
he devoted his attention to consider whether the 
decision of the Rent Reduction Officer was right 
'or wrong. This contention must be overruled in 
the peculiar circumstances. 

[3] It was then argued that by Ex. C the 
case of these very tenants was not remanded by 
the Board of Revenue. It is impossible for us to 
come to a decision on this question, because in 
tbe first instance, this question was not raised 
before the learned Subordinate Judge in this 
form, and, secondly, because on the materials 
on the record it is impossible for us to decide 
this point satisfactorily. Moreover, the Court 
below has pointed out that the order of Mr. Ozair 
by which he held that this particular case was 
remanded to the Rent Reduction Officer was an 
order correct on the facts. This point must, 
therefore, be also overruled. The result is that 
the appeal fails and is dismissed with costs. 

Bennett. J. — I agree. 

N.S.D. Appeal dismissed. 


A. I. R. (34) 1947 Patna 402 [C. N. 133.] 
Manohar Lall and Das JJ. 

Srikishun Singh and others — Appellants v. 
Ham J an am llai and others — Respondents. 

Appeals Nos. 77, 9G and 97 of 1945, Decided on 3-9- 
1946, from appellate decrees of Sub-Judge, Second Court, 
Arrah, D/- 15-1-1945. 

(a) Bihar Tenancy Act (8 [VIII] of 1885), S. 112-A 

— Rent reduced under— Suit by landlords for 

arrears of rent at original rate on ground that rent 
reduction proceeding was without jurisdiction as 
all the landlords were not made parties— Onus is 
on landlords to prove that all necessary persons 
were not made parties to rent reduction proceed¬ 
ings. [Paras 4 and 5] 

(b) Civil P. C. (1908), S. 100- Finding of fact- 
Bihar Tenancy Act (8 [VIII] of 1885), S. 112-A. 

A finding that all necessary persons were made parties 
to the rent reduction proceeding under S. 112-A, Bihar 
Tenancy Act, is one of fact and cannot be challenged in 
second appeal when it is based upon an appreciation of 
evidence. [Para 5] 

(’44-Coin.) C. P. C., S. 100 N. 28 Pt. 3. 

(c) Bihar Tenancy Act (8[VIII] of 1885), S. 112-A 

— Original holding partitioned by tenantsinto three 
new holdings— Application by all tenants for reduc¬ 
tion of rent of original holding— Reduction order 
deemed to relate to new holdings. 

Tho tenants with the consent of the landlords parti¬ 
tioned the original holding into three now holdings. 
All the tenants subsequently made an application under 
S. 112-A for reduction of rent of the original holding 
ignoring tho division and making all the landlords 
parties thereto. The rent of tho original holding was 
reduced by the llont Reduction Officer. In suits by tho 
landlords to recover rent of each of tho three new hold¬ 
ings at tho rate of one-third of the original rental: 

Held that the application for reduction of tho original 
rent must ho taken to ho an application for reduction 
of rent of tho threo holdings and tho rent reduction 
order must he deemed to have been passed for reduction 
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of rent of the three new holdings and the landlords 
could only recover in each suit rent at the rate of one- 
third of reduced rent of original holding : 16 A. I. R, 
1929 P. C. 171, Bel. on. [Para 6] 

Case referred :— 

1. ( 29) 56 I. A. 238: 16 A. I. R. 1929 P. C. 171: 57 
Cal. 205: 119 I. C. 618 (P. C.), Ptafulla Nath v. Satya 
Bhusan. 

B. N. Mitler and A. 7T. Hitter — for Appellants, 

D. N. Varma— for Respondents. 

Judgment.—These three appeals by the land, 
lords have been heard together as they arise out of 
a single judgment passed by the learned Munsif 
involving a consideration of a common question 
of law. The appellants sued for recovery of arrears 
of rent for 1346 to four annas kist of 1350 Fasli. 

In the plaint they set out how the three holdings 
in tho three suits came to be constituted as the 
result of a splitting up of an original single 
bolding. The tenant defendants by a registered 
deed of partition bearing date 21-8-192S, 
effected a partition of tbe original holding and 
banded over tbe partition deed to tbe landlords 
all of whom agreed to the splitting up of 
the holding. It was alleged that each of the 
tenants was liable to pay rent annually at the 
rate of Rs. 11 - 8 - 6 . It was also stated in the plaint 
that in the year 1939 the deceased father of one 
of the defendants made an application for reduc¬ 
tion of rent of the original holding ignoring the 
splitting up into three holdings, and the rent 
reduction officer reduced the rental of that holding 
from Rs. 37 odd to Rs. 19-11 9, and this he 
had no jurisdiction to do. The plaintiffs therefore 
asked that a decree be passed against the defen. 
dants in tbe three suits at one-third of the ori¬ 
ginal cental. 

[ 2 ] The plea of tbe defendants in each suit was 
that there was no splitting up of tbe holding, 
that the partition deed was not acted upon, and 
that the rent reduction proceedings were with 
jurisdiction and could not be ignored. 

[3] Tbe trial Court came to these conclusions: 
(1) that tbe original holding bad been split up 
into three holdings, (2) that the application ta 
tbe rent reduction officer was made by a single 
tenant with regard to the original holding which 
was no longer existing, (9) that all the landlords 
and all the defendants were not parties to the 
rent reduction proceedings, and (4) that the rent 
reduction officer was never asked to reduce the 
rental of tho three holdings. On these findings 
he came to the conclusion that the rent reduc- 
tion officer had total lack of jurisdiction. Accord¬ 
ingly he decreed the suits against the defen¬ 
dants as claimed by the plaintiffs. 

[4] Against this decision, three appeals were 
preferred to tho learned Subordinate Judge who 
disposed them of by a single judgment. Before 
the learned Subordinate Judge, the tenants did 
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not challenge the finding of the learned Munsif 
that the original holding had been split up into 
three holdings. The learned Subordinate Judge 
disagreed with the view of the learned Munsif 
as to the rent reduction proceedings being ultra 
vires. The learned Subordinate Judge rightly 
threw the onus on the plaintiffs to establish that 
all the plaintiffs were not made parties in the 
irent reduction proceedings and that no notice of 
'these proceedings was served on them. He then 
examined the evidence in the case and drew an 
inference against the plaintiffs from the non. 
examination of plaintiffs 1 and 2 and from the 
non-production of the relevant papers of the rent 
reduction proceedings. He came to tbis conclu- 
sion: 

“I, therefore, hold that all the three.defendants of the 
three suits were the applicants in the rent reduction pro¬ 
ceeding and all the three plaintiffs-landlords were made 
parties in that proceeding and notices were served on 

all of them.But all the three tenants defendants 

having filed the application for reduction of rent and 
all the plaintiffs landlords having been made parties in 
the rent reduction proceeding and the reduction of rent 
having been made in the presence of the plaintiffs-land¬ 
lords the application for reduction of the original rent 
will be taken to be an application for reduction of rents 
of the three holdings created by the partition. I do not 
think that there is any bar under S. 112A, B. T. Act 
to file one application for reduction of rent of more 
than one holding and that if such reduction of rent of 
more than one holding be made in one proceeding, it 
will be without jurisdiction. All the parties having been 
present in the rent reduction proceeding, I hold that 
the rent-reduction order shall be deemed to have been 
passed for reduction of rent of the three new holdings 
and the order of reduction is valid and binding on the 
plaintiffs-landlords.” 

Accordingly,he allowed the appeal of the tenants 
and decreed the suit of the plaintiffs against 
each of the defendants for rs. 6-9-0 besides cess, 
that is to say, one-third of Rs. 19-11-0 which was 
the reduced amount fixed by the rent schedule, 
Ex. B. Hence the three appeals to this Court. 

[5] Mr. B. N. Mitter on behalf of the appel¬ 
lants argued that the learned Subordinate Judge 
was in error in coming to a finding that all the 
tenants and all the landlords were parties in the 
rent reduction proceedings. He points ‘out that 
the tenants have not produced the original ap¬ 
plication nor have they produced any other 
relevant papers to show that all these neces- 
sary parties were represented before the rent 
reduction officer or were parties in the rent 
reduction proceedings. The argument is un¬ 
sound because the onus was upon the plain¬ 
tiffs to prove that all the necessary persons 
were not made parties in the rent reduction 
proceedings. It is to be observed that the plain¬ 
tiffs-landlords themselves went up in appeal to 
the superior revenue Courts, _ but neither the 
grounds of appeal nor the appellate order has 
been produced in these proceedings before us. 
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Moreover, the finding of the learned Subordinate 
Judge is a finding of fact and is based upon an 
appreciation of evidence and that finding can¬ 
not be successfully challenged in second ap¬ 
peal. It must, therefore, be held that all the 
landlords and all the tenants were parties to 
the rent reduction proceedings. 

[6] What then is the objection to the order 
of the rent reduction officer? The only objection 
is that the order purports to deal with a lump 
rental and not with three rentals to which the 
orginal rental and the reduced rental was dis¬ 
tributed. The position is analogous to what was 
considered by their Lordships of the Judicial 
Committee in 56 I. A. 238. 1 In that case Lord 
Atkin in delivering the judgment of the Board 
made these observations at p. 246: 

“There can be no doubt that the Code of Civil Pro¬ 
cedure permits a plaintiff to join in one suit claims 
against a defendant in respect of more than one tenure. 
It appears to have been the view of the High Court 
following other decisions in India to the like effect that 
such a suit can never result in a decree or decrees to 
sell the tenures separately so as to give the purchaser 
power to annul the incumbrances on each separate 
tenure. Their Lordships are inclined to think that this 
goes too far. If the original suit can be brought against 
a holder in respect of all his separate holdings, there 
appears to be nothing in the Code of Civil Procedure 
or in the Bengal Tenancy Act to prevent the consequent 
decrees and orders from being so moulded as to enable 
their provisions to apply distributively to the separate 
holdings in respect of which the suit is brought. It 
would be a misfortune to find a system of procedure so 
rigid as to lead to an illogical and inconvenient result: 
and their Lordships are not prepared -to hold that this 
defect exists. But obviously if the original suit is 
brought in respect of separate tenures the plaintiff 
must see that the subsequent process takes such a 
form that the tenures are in fact sold separately, so 
that each may be redeemed separately by the incum¬ 
brancers of such separate part pursuant to S. 170 etc. 
etc.” 

These observations support the reasonable con¬ 
clusions adopted by the learned Subordinate 
Judge when he observes that on a considera¬ 
tion of all the relevant facts and circumstances 
in this case he must hold that the application 
for reduction of the original rent will be taken to 
be an application for reduction of rent of the 
three holdings and the order of the rent reduction 
officer shall be deemed to have been passed for re¬ 
duction of rent of the three new holdings. It was 
open to the plaintiffs to have produced the original 
application for reduction of rent to show to us 
that the rent reduction officer was not asked 
to reduce the rent of the three separate holdings, 
but that they have not done. 

[7] For these reasons, we are of the opinion 
that the decision of the learned Subordinate 
Judge is correct. The appeals fail and must be 
dismissed but without costs. The plaintiffs, 
however, are entitled to interest at the statutory 
rate of 6j per cent, on the amount decreed from 
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the date of the decision of the trial Court till today 
and thereafter at six per cent, per annum till 
realization. 

G. N. Appeals dismissed. 

A. I. R. (34) 1947 Patna 404 [C. N. 13d.] 
Meredith and Ray JJ, 

Earn Prasad Singh and others—Defendants 

_ Appellants v. Motiram Marwari and an- 

oth er — PI aintiffs — Bcspondents. 

Appeal No. 22 of 1946, Decided on 23-9-1946, from 
appellate order of Addl. Dist. Judge, Dumka, D/-11-12- 
1945. 

(a) Transfer of Property Act (1882), S.6 (dd), 
—Heritable khorposh grant in lieu of maintenance- 
interest of khorposhdar whether alienable — 
Liability to attachment—Civil P. C. (1908), S. 60 (1) 
(n). 

In deciding whether S. 6 (dd), T. P. Act and S. 60 
(1) (n), Civil P. C. afford any protection to the judgment- 
debtor the crucial question is, is the judgment-debtor 
the holder of a bare incorporeal and personal right of 
future maintenance, or, is he the holder of an estate in 
property in lieu of maintenance? If the former, then 
manifestly the interest in question is protected from 
sale by the statutory provisions just referred to. If the 
latter, then equally manifestly those provisions have no 
application. It is true that S. 6 (dd) is in very wide 
terms. It speaks of a right to future maintenance in 
whatsover manner arising, secured, or determined; but 
there is an essential difference between assigning pro¬ 
perty in lieu of maintenance and securing the right of 
maintenance upon certain property. Prima facie the 
bolder of a heritable interest has something more than 
a bare right of future maintenance : 22 Mad. 372 and 23 
A. I. It. 1936 Oudh 76, Bel. on. [Paras 3, 4] 

A heritable Khorposh grant to appropriate the income 
of certain villages by way of maintenance was given by 
a proprietor of an impartible raj to the ancestor of the 
judgment-debtor: 

Held that in the absence of proof of any special and 
peculiar custom in the family, it was a case of assign¬ 
ment of property in lieu of maintenance. The interest 
of the judgment-debtor could not ho described as a bare 
right of future maintenance. Tho rights acquired were 
absolute rights in the proporty assigned and therefore 

S. 6 (dd), T. P. Act, and S. CO (1) (n), Civil, P. C., had 
no application and the interest of tho judgment-debtor 
could tbereforo bo attached in oxcution of a money 
decree against him: 12 A. I. R. 1925 P.C. 176, Expl.; 
Case law referred. [Paras. 8, 9] 

(’45-Com.) T. P. Act, S.6, N. 13. 

(’44-Corn.) Civil P. C.,S. 00, N. 22. 

(b) Transfer of Property Act (1882), S. 6 (dd) — 
Retrospective operation—Applies to right to main¬ 
tenance created prior to section. 

Per Hay J: Section 6 (dd)ia intended to interdict transfer 
of properties answering tho description of a right to 
future maintenance, irrespective of tho time when the 
property or tho right accrued. Its prospective operation 
has reference to the transfer of the property or the 
right. This section has nothing to do with the valid 
creation of tho interest of tho kind contemplated there¬ 
in, but it aims at prohibiting its transfer when suoh a 
transfer is sought to bo mado after tho section comes 
into force. (Para 19] 

(’45-Com) T. P. Act, S. 6 N. 14. 

Cases referred :— 

1. (’99) 9 M. L. J. 113:22 Mad. 372. 

2. (’36) 23 A. I. R. 1936 Oudh 76: 158 I. C. 710. 


3. (’25) 52 I. A. 262: 12 A. I, R. 1925 P. C.176: 47 All. 
385: 87 I. C. 295 (P. C.). 

4. (’09) 36 I. A. 176: 36 Cal. 943: 4 1. C. 2 (P.C.). 

5. (’36) 63 I. A. 441: 23 A. I. R. 1936 P. C. 332: 16 
Pat 1: 165 I. C. 347 (P. C.). 

6. (’44) 23 Pat. 871: 32 A. I.R. 1945 Pat. 162. 

7. (’34) 61 I. A. 286: 21 A. I. R. 1934 P. C. 157: 56 
All. 468: 150 I. C. 545 (P. C.), Collector of Gorakhpur 
v. Ram Sundar Mai. 

8. (1900) 27 I. A. 151: 24 Mad. 147: 7 Sar. 761 (P. C.) f 
Mallikarjuna Prasada Nayudu v. Durga Prasada 
Nayudu. 

9. (’82) 4 Mad. 250. Naraganti v. Venkatacbalapathy. 

10. (’82) 8 I. A. 248: 8 Cal. 199: 4 Sar. 290 (P. C.) f 
Raja Udaya Aditya Deb v. Jadub Lai. 

11. (’88) 15 I. A. 51: 10 All. 272: 5 Sar. 139 (P. C.), 
Rani Sartaj Kuari v. Rani Deoraj Kuari. 

12. (’96) 26 I. A. 83: 22 Mad. 383: 7 Sar. 481(P. C.), 
Sri Venkata Surya Mahi Pati Rama Krishna Rao v. 
Court of Wards. 

A. N. Lai and Bam Nandan Prasad—lor Appellants, 

B. S. Chatterji—lor Respondents. 

Meredith J. — The decree.holder respondent 
seeks to execute his money decree by attach, 
ment and sale of the appellant judgment-debtor’s 
interest in eleven villages. The appellant resists 
this prayer on the ground that he is a khor¬ 
poshdar, and that his interest in the villages 
is a mere right of future maintenance which can¬ 
not be sold under S. 6 (dd), T. P. Act, S. 60 (l), 
(n), Civil P. C. and the express terms of his grant. 

[2] It was admitted by both parties before 
the lower appellate Court that the villages in 
question were given by the proprietor of the 
Jamtara Raj, an impartible estate, to the ances- 
tor of the appellant for maintenance of him and his 
male heirs in the male line in 1858, and it was 
admitted that the right acquired by the khor¬ 
poshdar was a heritable one. There is no evi¬ 
dence as to the exact terms of the grant then 
made, or as to the special customs of the family, 
if any. It appears, however, that there was a 
dispute between the Raja and the then khor- 
poshdar before the settlement authorities in the 
year 1910. They arrived at a compromise, which 

was filed before the settlement authorities and 

% 

incorporated in the record of rights. This com¬ 
promise and the entry in the record of rights 
wore placed before tho Court, and these docu¬ 
ments show that the khorposhdar was recog¬ 
nized by the compromise to have the right to 
appropriate the income of the eleven villages, 
that right to descend to his male descendants 
in the male line, and on the extinction of that 
line the property was to revert to the estate. 
It was further provided that the khorposhdar 
or his descendants would not he at liberty to 
sell or transfer the properties or any portion 
thereof in any form, and, if they did so, the 
proprietor of the estate would he entitled to 
take back the properties into his khas possession. 

[8] In deciding whether S. 6 (dd), T..P. Act and 
S.l>0 (l) (n), Civil, P. C. afford any protection the 
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judgment-debtor in this case the crucial ques¬ 
tion is, is the judgment-debtor the holder of a 
bare incorporeal and personal right of future 
maintenance, or, is he the holder of an estate 
in property in lieu of maintenance ? If the 
former, then manifestly the interest in question 
is protected from sale by the statutory provi¬ 
sions just referred to. If the latter, then equally 
manifestly those provisions have no application. It 
is true that S. 6 (dd) is in very wide terms. It 
speaks of a right to future maintenance in 
whatsoever manner arising, secured, or deter¬ 
mined ; but, in my view, there is an essential 
differofce between assigning property in lieu 
of maintenance and securing the right of main¬ 
tenance upon certain property. 

[4] Prima facie it would seem that the holder 
of a heritable interest has something more than 
a bare right of future maintenance, and this 
is the view adopted in Muthuraman Chettiar 
v. Sundarakumara Efctappa Sami (9 M. L. J. 113 1 ) 
by Subrahmania J. and by a Bench of the 
Oudh Chief Court in Mt. Bhagwati v. Raghubar 
Dayal (A. I. R. 1936 Oudh 76 2 ). I concede that the 
grantor may adopt two attitudes. He may say “I 
recognize your right of maintenance and in lieu 
of it and in extinguishment of my liability take 
these villages’*, or, he may say “I recognize your 
right of maintenance and I am prepared to 
maintain you, but to save me trouble collect 
it yourself from the rents of these villages.” 
The fact, however, that the grant is made heri¬ 
table seems to me a plain indication that the 
grantor has adopted the former alternatives, 
for, though a man may acquire a right of 
maintenance by birth, he cannot inherit it. 
The plea that he is merely collecting the rents 
without any interest in the property is, to my 
mind, not available to any khorposhdar such 
as the judgment-debtor who has acquired his 
rights by inheritance. He cannot be heard to 
say that what he has inherited from his ances¬ 
tors is a mere incorporeal right . of future 
maintenance. 

[5] The judgment-debtor in the present 
case, however, relies strongly on the decision 
of the Privy Council in Rajindra Narain Singh 
v. Mt. Sundar Bibi (52 I. A. 262 3 ) which is, he 
says, a case where the facts, were very similar 
to the present case, and the Privy Council held 
that the interest of the judgment-debtor was 
a right of future maintenance which could not 
be sold in execution, though a Receiver might 
be appointed. 

[6] The difficulty created by this case seems 
to me to arise mainly from the placifcum and 
the statement of facts made by the reporter, 
and not from the actual wording of their Lord- 
ships’ judgment. Reading the judgment care-' 


fully it seeqps to me that the case before the 
Privy Council proceeded on the basis that the 
creditor in terms prayed to proceed against 
what he conceded was a mere right of future 
maintenance. There is indeed a quotation in 
the judgment from that of the Subordinate 
Judge which would suggest that the decree- 
holder had only asked for the appointment of a 
receiver, and the defence of the judgment-debtor 
proceeded on the lines that under s. 60, Civil 
P. C. a right of future maintenance could 
not be attached, and when you cannot attach you 
cannot appoint a receiver, a proposition not 
accepted. It is significant, I think, that in dis¬ 
agreeing with an expression of opinion, by the 
High Court that the interest could be attached 
and sold their Lordships said that they did not 
agree with the High Court on the subject 
of the actual legal 'position of the right 
of maintenance conferred upon the judg- 
ment-debtor. Moreover, in speaking of the 
terms of the compromise under which the right 
arose, their Lordships said that the substance of 
the agreement was that the judgment-debtor, 
one of the two brothers parties to the com¬ 
promise, was declared to have a right of main¬ 
tenance in certain villages enumerated, the right 
being conferred expressly “without power of 
transfer.” 

[7] They added: 

“The Subordinate Judge correctly limited the issue 
between the parties to this maintenance question. No 
other point teas brought before the Board. 1 '' 

There is there, I think, a hint that other points 
might possibly have been brought before the Board. 

[8] Apart from this, the facts of the Privy 
Council case differ from the facts in the present 
case in one very important and significant parti¬ 
cular. In the case before the Privy Council, there 
was no question of the customary rights of the 
junior members of the family in an impartible 
Hindu Raj. They were dealing with a particular 
right in the judgment-debtor which arose solely 
under the terms of the compromise between him 
and his brother, and which was treated as a 
personal right of the judgment-debtor alone, 
which had arisen purely under the compromise 
and could not exist independently. It is plain in 
the present case that the khorposhdars as junior 
members of the family had rights prior to and 
independent of the compromise of 1910 , rights 
which had been previously recognized by the 
settlement authorities, the name of the proprietor 
having been previously entered on behalf of the 
khorposhdar. It had been recognized in many 
cases, including at least two Privy Council 
cases, that such rights in the absence of 
proof of any special and peculiar custom in the 
family, of which there is no evidence before us 
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in the present case, are absolute rights in the 
property assigned by way of maintenance, and 
are transferable. Two such cases are Durgadut 
Singh v. Rameshwar Singh (36 I. A. 176 4 ) and 
Someshwari Prasad Narain Deo v. Maheshwari 
Prasad Narain Deo (63 I. A. 441 5 ). There is also 
the authority of a Division Bench of the Patna 
High Court in Shiba Prosad Singha v. Lekhraj 
Shewakram A- Co. (23 Pat. 871°), which is bind¬ 
ing on us. In that case, it was held that a 
khorposh grant is neither a family arrangement 
nor a lease. After the grant the grantor has 
no interest whatever left in the property (save, 
of course, the right of reversion on failure of 
heirs to the grantee), and the grantee is the 
absolute owner thereof with an unrestricted 
power of transfer. 

[9] In my opinion, the present is a case of 
assignment of property in lieu of maintenance, 
The interest of the judgment-debtor cannot be 
described as a bare right of future maintenance 
and S. 6 (dd), T. P. Act, and S. 60 (l) (n), Civil 
P. C., have no application: I find nothing in 
Rajindra Narain Singh v. Sundara Bibi (52 I. 
A. 262 3 ) compelling me to take a different view. 

[10] The appellant, however, relies also on the 
restrictive clauses in the compromise. It has 
been argued with much force that these restric- 
tions against transfer are void under ss. 10, 12 
and 14, T. P. Act. Though certainly if there was 
an absolute grant of the property, the restric¬ 
tions would be void on the ground of repug¬ 
nancy and the creation of perpetuities, it is 
unnecessary to decide these points and whether 
any escape from that position could be found 
by reason of the fact that prior to 1929, S. 2, 
T. P. Act, provided that nothing in chapter II 
(which includes Ss. 10, to 14) shall be deemed 
to affect any rule of Hindu, Muhammadan 
or Budhist law.The reason why it is unneces. 
sary to consider this point furthor is that the 
restrictions against transfer if contractual and 
not statutory are only between the grantor aud 
the grantee. The effect would, therefore, merely 
bo to render alienations voidable by the grantor, 
and not void ab initio. Therefore, those restric. 
tions could not prevent the creditor from sell¬ 
ing the property aud purchasing it, thereby 
stepping into the shoos of the judgmont-debtor. 
This distinction was clearly pointed out in the 
case of Mt. Bhagwati v. Raghubar Dayal 
(A. I. R. 1936 oudh 76") to which I have already 
referred. 

[11] In my opinion, the order of the lower 
appellate Court is correct, and I would dismiss 
the appeal with costs. 

Ray J.—I agree to the ordor proposed by 
my learned brother and I wish to add the 
following words: 


[13] The appeal is by the judgment-debtor 
challenging the validity of the judgment of the 
lower appellate Court declaring alienability of 
the properties in dispute and directing the same 

to be attached in liquidation of the judgment- | 
debts of the decree-holder in a money suit. 

[14] The properties in dispute consist of the 
judgment-debtor’s interest in eleven mauzas of 
taluq Pabia which his ancestor got from the 
Jamtara Raj for maintenance. The controversy 
emerging as it does from the respective conten¬ 
tions of the parties turns upon whether the 
aforesaid interest of the judgment-debtor is 
interdicted from sale in execution. Th^judg- 
ment-debtor relies in support of his contention 
upon S. 6 (dd), T. P.Act, and S. 60 (l) (n), Civil 
P. C., and contends that the interest aforesaid 
is but a future right to maintenance within their 
meaning. 

[ 15 ] The decree-holder’s answer to the above 
contention of the judgment-debtor is the right to 
f uture maintenance contemplated in the sections 
aforesaid connotes a mere personal right enforce- 
able in law, or, in other words, such as can form 
the basis of a cause of action for recovery of 
maintenance. 

[16] At the outset it can be predicated with 
certainty the construction sought to be put by 
the decree-holder is too narrow to be entertained. 
Section 6 (dd), T. P. Act, reads as follows: 

"A right to future maintenance, in whatsoever manner 
arising, secured or determined, cannot be transferred.” 

This clause is new* and was added by the 
Amending Act of 1929. Before this there was a 
conflict of opinion as to whether a right to future 
maintenance fixed by a decree or charged upon 
immoveable property can be held alienable. It 
must be held that the Legislature added the new 
clause in its present form to set the controversy 
at rest so far as its words, comprehensive a3 
they are, can do. It is quite plain, and manifest 
oven if the right to future maintenance, in any 
particular case, is no longer in the category of 
a more personal right enforceable in law, and 
has merged in a decree or grant charged upon 
movable or immovable properties, or fixed by 
assignment of or appropriation from a particular 
fund, it cannot be transferred. Section 60 (l) (u), 
Civil P. C. must, in its ambits of opera- 
tion, fall in lino with that of S. 6 (dd) of the Act, 
particularly both the provisions being legislations 
in pari materia with each other. To put any 
other interpretation would amount to detract 
from the plain grammatical meaning of the 
words used by the Legislature. To illustrate my¬ 
self, I would take a case in which a decree for 
maintenance has been passed, and a charge on 
immovable property has been doolarei in its 
favour. The declared charge, there can be no 
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possibility of any doubt, is an interest in im¬ 
movable property and is enforceable as a mort¬ 
gage so far as may be. A question may arise 
‘is the charge alienable?” Before answering the 
question, the nature of this charge has to be fur¬ 
ther analysed.lt is a charge which takes a tangi¬ 
ble shape only after the recurring right to perio¬ 
dical maintenance materialises and can be 
ascertained in terms of money. The charge spends 
itself up when the right ceases to exist, generally on 
account of the maintenance.holder’s death. Such 
a charge can be alienated, so far as it operates 
in respect of maintenance accrued and due but 
not for future maintinance that may or may 
not become due. If you transfer # in the latter 
case, you contravene the law as defined in S. 6 
(dd), T. P. Act. The same is the case when 
the charge is created by a grant or transfer inter 
vivos. 

[17] The same will be the case where the 
grantor in discharging his obligation to mainten¬ 
ance assigns the rents and profits of a specific 
property, or a particular fund, for being appro¬ 
priated, from time to time in satisfaction of the 
maintenance, as and when right to it accrues, 
and so long as it enures. A different considera¬ 
tion, however, arises when the recurring right to 
future maintenance of a person or a branch of 
a family or a person and his heirs, at large, or 
heirs male, is sought to be provided for by giv¬ 
ing certain properties, in consideration and in 
full discharge thereof. The most apt illustration 
•of such a disposition is furnished by khorposh 
grants, sometimes called, babuana grants in 
favour of junior member of a Raj. Duration of 
auch grants is limited by an ultimate right of 
reversion reserved in favour of the grantor or 
bis heirs in the event of extinction of the. gran- 
tor’s line. Such estates are generally made herit¬ 
able and the heritability is limited to such heirs 
only as are entitled to maintenance under 
the law and custom governing the family or the 
•estate as the case may be. 

[18] In relation to the properties sought to be 
attached and sold in the present case, the 
judgment-debtor relying upon its description in 
the record of rights based upon a compromise 
between his ancestor and -the holder of the 
Jamtara Raj, and applying the dictum of the 
Privy Council in 52 1. A. 262 3 urges that they 
are inalienable, they being “right to future 
maintenance”. The rights of the judgment-debtor 
are described in the petition of compromise filed 
in Commissioner’s settlement case No. 274 of 

1909-10 in the following terms: 

“Be it noted that Sri KrisbtoProsad Singh of Rampur 
Bhitra, Tq. Pabia has been enjoying the rents payable 
by the raiyatsof this village as entered in the Jamabandi 
find the income from the Hat etc. and other income 
-and in future he and his male descendants in the male 


line will realise and enjoy the same for all time to come, 
but none of his descendants in his daughter's line 
will enjoy it and in default of heirs as mentioned above 
it will become khas of the proprietor and his descen¬ 
dants. And Ivrishto Prosad Singh and his descendants 
as indicated above shall not be entitled to transfer by 
sale or otherwise the above right or any portion thereof. 

If such transfer is made then the proprietor and his 
heirs shall be entitled to take khas possession of the 
property so transferred.” 

The learned Munsif construed this to be such 
a right to future maintenance as is contemplated 
in S. 6 (dd), T. P. Act, and disallowed the decree- 
holder’s prayer for attachment. The learned 
Subordinate Judge observed, inter alia , that. S. 
6(dd), T. P. Act was introduced by Act, [x] of 1929 
and could not be given retrospective operation 
so as to govern the grant in question. He fur¬ 
ther held that the judgment-debtor’s interest 
sought to be attached is not a right to future 
maintenance within the meaning of the section. 

[19] The first proposition of law enunciated 
by the learned Subordinate Judge must be 
forthwith ruled out as untenable. To give effect 
to the contention of the judgment-debtor 
deducible from the provisions of S. 6 (dd), T. P. 
Act, it would not be necessary to give a retrospec - 4 
tive effect to the section. The section is intended 
to interdict transfer of properties answering the 
description of a right to future maintenance, 
irrespective of the time when the property or 
the right accrued. Its prospective operation has 
reference to the transfer of the property or the 
right. This section has nothing to do with the 
valid creation of the interest of the kind con¬ 
templated therein, but it aims at prohibiting its 
transfer when such a transfer is sought to be 
made after the section comes into force. 

[20] With regard to the lower appellate Court’s 
second proposition of law, to the effect that 
the judgment-debtor’s interest defined in the 
petition of compromise, the text of which has 
been quoted above, does not constitute the right 
of future maintenance it is urged that it is 
wrong in view of the decision of their Lordships 
of the Privy Council in 52 I. A. 262 3 . In my 
view, if the matter rested there, the dictum of 
their Lordships in the aforesaid decision would 
be a complete answer to the decree-holder’s case. 
The facts of the case before their Lordships of 
the Privy Council, so far as they can be inferred 
from the body of their Lordships’ judgment, 
independently of the statement of facts given 
by the reporter that precedes the judgment, are 
that there was a compromise agreement between 
two brothers of which the substance was that 
the judgment-debtor before their Lordships who 
was one of the two brothers, parties to the com¬ 
promise, was declared to have a right of main¬ 
tenance in certain villages enumerated the right 
being conferred expressly without power of 
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transfer. This property of the judgment-debtor 
in the aforesaid villages which the judgment- 
debtor got from his brother for maintenance 
■was sought to be proceeded against by realising 
the rents and profits thereof through a receiver 
appointed for the purpose and the decretal 
amount paid out of the said realisation as far 
as possible. The judgment-debtor objected on 
the ground that this property was a right of 
maintenance and was not attachable under S. GO, 
Civil P. C. The Subordinate Judge dismissed 
the application agreeing with the contention 
of the judgment debtor and holding that the 
judgment-debtor’s property in the said villages 
were not liable to attachment and sale. The 
High Court, it is at least clear from the 
report, was not ready to agree with the Subordi¬ 
nate Judge in his view that the property in 
question could be described as a right to future 
maintenance which according to the High Court 
would mean only bare personal right of main¬ 
tenance and nothing more. In the circum¬ 
stances of that case evidently holding it to be 
property secured to ensure the right to future 
• maintenance ns distinguished from personal right 
to future maintenance, the High Court ex- 
pressed the view that the appropriate method of 
execution would be by the appointment, of a 
receiver. The High Court in this view of the 
matter reversed the decree of the Subordinate 
Judge. When the matter came before their 
Lordships of the Privy Council, the point no 
doubt was whether the judgment-debtor’s in- 
teresfc was a right to future maintenance. In my 
view, if this was not the point, there would be 
no meaning to bring the appeal before the Privy 
Council and there would be no object in their 
Lordships saying what they are reported to 
have said in the following passage: 

“ Their Lordships do not agree with the High Court 
on the subject of tho actual legal position of the right 
of maintenance conferred unon tho judgment-debtor. 
That right of maintenance arose under a compromise 
which was made between the judgment-debtor and his 
brother. The compromise agreement is not produced, 
but its terms arc said by the parties to bo recorded in a 
decree pronounced by the Subordinate Judge of Jauupur 
on 20-5-1915. The substance of this agreement is that 
the judgment-debtor one of the two brothers parties 
to the compromise, was declared to havo a right of 
maintenance in certain villages enumerated, the right 
being conferred expressly 'without power of transfer’.” 

[ 21 ] It is urged, by tho learned advocate for 
the decree-holder, that the only point before their 
Lordships of tho Privy Council was that as the 
judgment debtor’s interest was not attachable 
under S. GO, Civil P. C., it could not also 
be proceeded against in the manner suggested 
by the High Court, that is, by appointment of 
ft receiver etc. There is no doubt that this was 
one of the points before their Lordships but tho 


question whether it was a right of maintenance 
at all was also before them and with reference 
to this position their Lordships are reported to 
have said: 

“ In the present case the Subordinate Judge in his 
judgment of 10-8-1920, correctly limits the issue be¬ 
tween tbe parties to this maintenance question. No 
other point was brought before the Board.” 

It may be, as it appears from a part of the 
Subordinate Judge’s judgment quoted in the 
judgment of their Lordships of the Privy Coun¬ 
cil, that the decree-holder called the judgment- 
debtor’s interest in the villages as a property 
charged with right of maintenance and hence 
liable to be proceeded against by appointment 
of a receiver,.while the judgment-debtor objected 
that that particular right consisting as it did 
in the villages granted for maintenance was a 
right to future maintenance, and, therefore* - 
not attachable under S. GO, Civil P. C., and- 
hence not liable to be proceeded against in the 
manner proposed by the decree-holder; but the 
learned Judges of the High Court ruling out 
the judgment-debtor’s contention expressed them¬ 
selves to say that tbe particular right in ques¬ 
tion not being ft bare right to future mainten¬ 
ance could be proceeded against in the manner 
proposed notwithstanding S. 60, Civil P. C., 
This view of the High Court wa9, there can be 
no doubt, ruled out by their Lordships of the 
Privy Council in the passage already quoted 
above. It may he that their Lordships contrasted 
a hare personal right to future maintenance as 
against a right of maintenance secured by 
creation of some interest in immovable pro¬ 
perty by holding that the latter can he the sub¬ 
ject of an equitable or indirect execution while 
the former cannot, but they made no distinc¬ 
tion between the two with regard to both of 
them being equally not attachable and not 
saleable. It would be seen that in the first para¬ 
graph at p. 264 of the report their Lordships 
have unreservedly described the judgment- 
debtor’s interest in the villages as his right of 
maintenance, and in the third paragraph of that 
page they have said: 

"Their Lordships are of opinion that the right of 
maintenance is in point of law not attachable and not 
saleable. They think that S. 60, Civil P. C., head (n), 
precludes an application for that purpose.” 

[22] It may be further noticed that their 
Lordships in declaring realisation of the rents 
and profits of the property (subject of main¬ 
tenance) by the appointment of a receiver as 
proper remedy do not do so unreservedly as 
they say that such a remedy lies in a fitting 
case. 

[23] In my judgment this decision is an autho¬ 
rity for the proposition that where for securing a 
right of maintenance some interest, without power 
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of transfer, is created in immovable properties 
that interest falls within the mischief of S. 60 (l) (n) 
and for the matter of that S. 6 (dd), T. P. Act. 
Their Lordships might be taken to have laid 
down that what is not transferable, not attach¬ 
able and not saleable can be the subject of an 
equitable or indirect execution, but that is not 
the question before us. I do not find any dis¬ 
tinction between the interest of the judgment- 
debtor, before their Lordships, in the 16 villages 
created under the compromise, and the interest 
of the present judgment-debtor in the 11 vil¬ 
lages before us. Both are interests in immov¬ 
able property created for satisfying either pre¬ 
existing or newly created right of maintenance 
with a power to appropriate all its income but 
without a power of transfer In my view, there, 
fore, 521. A. 262 3 does fully support the judg¬ 
ment-debtor’s contention, but in my view, in 
the present case the judgment-debtor’s interest 
in the disputed villages is something more than 
a right to future maintenance. The compromise 
petition shows that formerly these villages con¬ 
stituted the Ehorposh grant and the proprietor 
of the estate was recorded as malik by way of 
representing the Khorposhdar there by showing 
that the latter was in fact the malik. This khor- 
posh grant, it was admitted by both parties be¬ 
fore the Subordinate Judge, comprised in the 
villages in question, was given by the_Jamtara 
Raja to the ancestor of the judgment-debtor for 
the purpose of maintenance in 1858. The grant 
was heritable and limited in its duration till 
the khorposhdar’s male line became extinct. It 
has now to be determined whether such a grant 
can be called a right to future maintenance. 
These grants have their origin in the joint 
ownership of the junior members of the family 
in the Raj. The following quotation from Mayne 
on Hindu Law, 10 th Edition, p. 861 will go to 
make the matter clear: 

“In the latest case, 61 I. A. 286 7 , the Privy Council 
have clearly laid down that the earlier judgments of 
the Board such as 27 I. A. 151 8 which regarded the 
right to maintenance of junior members, however limi¬ 
ted, out of an impartible estate as being based on the 
joint ownership of the junior members of the family, 
should be followed. 

Apart from custom or statute, the right of junior 
members to maintenance would seem to be co-extensive 
with their right of survivorship. As was pointed out 
by the Madras High Court in 4 Mad. 250 9 which 
has often been approved by the Privy Council, ‘where 
from the nature of property, possession is left with one 
coparcener, the others are not divested of co-ownership. 
Their necessary exclusion from possession imposes on 
the co-owner two obligations to his coparceners in virtue 
of their co-ownership, the obligation to provide them 
with maintenance and the obligation to preserve the 
corpus of the estate.” 

In substance, the position is that their right to 
joint ownership of the whole estate is for the 


time being limited to their enjoyment of such 
property as is sufficient, in keeping with then- 
status, for their maintenance. Subject to the 
right of reversion in the eventuality of extinction 
of their line, they possess the full power over the 
properties so long as there is no express prohibi¬ 
tion of transfer. In 36 I. A. 176 4 while dealing with 
a babuana grant appertaining to- an impartible 
estate, it was observed by their Lordships of the 
Privy Council at page 182 as follows: 

“ It was conceded that the lands,or usufruct?,granted 
by this babuana grant to Kirat Singh, the father of 
Durgadut Singh, were impartible-descending to the 
eldest male heirs of the grantee to be held, or managed, 
by the person to whom they descend for the main¬ 
tenance of the family-and that, on failure of male des¬ 
cendants, they reverted to the raj and became the pro¬ 
perty of the Maharaja for the time being, or that the 
interest granted then ceased to exist, whatever it might 
be; and, further that meanwhile the Government revenue 
should be paid by the grantee, or the person to whom the 
property should descend through the Maharaja. There 
is no provision, express or implied, that the interest 
granted should be inalienable. It is no doubt impartible, 
that is to say, those who for the time being are entitled 
to be maintained out of it cannot have it divided amongst 
them by proceedings in the nature of partition. It by no 
means follows, however, that it is, by reason of this fact, 
inalienable: 8 I A. 248;l° 15 I.A. 51*1 at pp. 65, 66; 26 
I.A. 83 12 . On the contrary, these authorities establish- 
that property, though impartible, may be alienable.” 

In this particular case, so far as the original 
grant is concerned, it is not suggested that there 
was any provision express or implied that the in¬ 
terest granted should be inalienable. 

[24] In 63 I.A. 441 6 it was observed at page 447: 

“It is common ground that a village granted to a 
junior member in lieu of maintenance is resumable on- 
failure of his male line, but until that event takes place, 
the grantor has no interest in the property. The grantee- 
is the absolute owner thereof, and has an unrestricted 
power of transfer. If a transfer is made, the transfere 
holds the property as a full proprietor, and the grantor 
has no light to interfere with him until the extinction 
of the male line of the grantee. When that incident takes 
place, the tenure of the grantee comes to an end, and 
the property reverts to the grantor.” 

I do cot, however, understand that the afore¬ 
said two decisions ot the Privy Council intend 
to lay down that all grants of maintenance are 
alienable so far as the holders are concerned. It 
is no doubt true that where properties are granted- 
in full discharge of the obligation of maintenance, 
it i3 not a right to future maintenance simply 
because the consideration for the grant is liquida¬ 
tion of the total capitalised value of all future 
maintenance. But where the grant consists in 
right to periodical appropriation of rents and 
profits of any property, and by appropriate 
words such as “the grantee will have no interest 
in the lands or the grantee will have no power 
of disposition over the property,” it is made 
clear that no interest in the landed or other pro¬ 
perties is thereby transferred by the grant, the 
said right to appropriate the income, even though- 
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described to be heritable by a particular line of 
descendants of the original grantee, will keep the 
character of a right to future maintenance in 
whatsoever manner arising, secured or deter- 
mined. The Privy Council decision in 52 1 .A. 262 3 
hereinbefore referred is, in my view, an authority 
for this proposition. It is also in accord with the 
meaning conveyed by the expressions used in 
S. C (dd), T. P. Act. 

[25] It has, however, been strenuosly contended 
by Mr. Lall for the appellants that the khorposh 
grant of 1858 has undergone a revolutionary 
change by the compromise in Commissioner’s 
settlement case of 1909 10, and according to the 
terms of this compromise, recorded as they are 
in the record of rights, it is no longer an estate 
in immovable property but is a right to future 
maintenance. I cannot agree. No doubt, a sub¬ 
sequent khorposhdar, an ancestor of the judgment- 
debtor has entered into a compromise which great¬ 
ly detracts from the ancestral tenure of the grant. 

1 have already observed that this grant is not 
only in lieu of a maintenance but also in recogni¬ 
tion of joint ownership of a junior member. This 
status should enure to every male member of the 
khorposhdar’s family and it is not within the 
competence of any particular holder to barter 
away the rights to great loss and prejudice of 
the ancestral estate of the family. These condi¬ 
tions, therefore, are engrafted upon the estate by 
way of restraining a right of alienation, it being 
hardly within the competence of the khorposhdar 
for the time being except under circumstances 
which arise from legal necessity of or benefit to 
the family. Such condition must be held to be a 
voidable one at the instance and in the hands 
of the members of the later generation. The judg- 
ment-debtor accordingly has got a right to 
avoid these conditions, and his transferee who 
will step into his shoes can have similar right 
to avoid tho conditions. These conditions, there- 
fore, cannots tand in tho way of the judgment- 
debtor’s power of transfer. I have therefore no 
hesitation in holding that notwithstanding these 
conditions the khorposh grant of tho 11 villages 
in dispute is liable to be attached aud sold. 

[2G] It has been contended by tho learned 
counsel for the decree-holder that the conditions 
of inalienability attached to tho properties in 
dispute by virtue of the compromise must be void 
in view of tho provisions of one or other of S. 
10, 11 and 12, T. P. Act. In my judgment, 
this point hardly needs decision in consideration 
of my view expressed above. Incidentally, how¬ 
ever, I may observe that S. 2, T. P. Act, as it 
stood before its amendment in the year 1929 , 
contained the words "Hindu or Buddhist” thereby 
excluding the operation of the aforesaid sections 
to Hindu dispositions of property. It was bv the 
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Hindu Dispositions of Property Act, 1916 that the 
provisions contained in Chapter II, T. P Act, 
were made applicable to disposition of property 
by a Hindu. The premable of the Act reads: 

‘‘Whereas it is expedient to remove certain existing 
disabilities in respect of the power of disposition of pro¬ 
perty by Hindus for the benefit of persons not in ex¬ 
istence at the date of such disposition. 

The limitations aud provisions referred to in S. 2 
shall be the following, namely: 

(a) in respect of dispositions by transfer) inter vivoa, 
those contained in Chaptar II of the Transfer of Pro¬ 
perty Act, 1882, and 

(b) in respect of disposition by will, those contained in 
sections 118,114, 115, and 116, of the Indian Succession 
Act, 1925.” 

Therefore, till the enactment of the Hindu Dis¬ 
positions of Property Act, 1916 (15 [xv] of 
1916) Chapter II, T. P. Act, which contains the 
aforesaid sections was hardly applicable to disposi- 
tions of properties by Hindus. Secondly, I should 
observe that if the disposition contained in the 
compromise be taken to stand by itself, there 
appears to be no repugnancy between the clause 
restraining alienation and the clause transferring 
the properties. There is no transfer of absolute 
right to the property, and hence the clause'Te- 
straining alienation” is in fact, descriptive rather 
than limitative of the main grant. As the estate 
howsoever limited has been made heritable, it 
does not come within the mischief of S. 12 of the 
Act; but, in any view, the question does not arise 
in this appeal. It may arise after the sale at the 
instance of the properietor who, according to the 
restraining clause in the compromise petition, 
may claim reversion of the properties on the 
ground of transfer, and the question will then 
have to be decided whether the condition restrain¬ 
ing alienation is void, aud, at that stage, a ques¬ 
tion may also arise as to whether it was competent 
for the ancestor of the jugment-debtor to detract 
from the original khorposh grant by the com¬ 
promise; but in all circumstances the judgment- 
debtor’s interest in the villages in question being 
a khorphosh tenure is liable to be attached and 
sold. 

[27] I, therefore, agree with my learned brother 
that the appeal has no merit aud must be dis¬ 
missed with costs. 

v. b. B. Appeal dismissed . 
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Manohar Lall and Das JJ. 

Dhanpal Singh and others—Appellants v. 
-V/. Janki Kuer andothers — Respondents* 

Appeal No. 187 of 1948, Decided on 18*9 1946, from 
original decree of Addl. Sub-Judge, Patua, D,-18*7-1943. 

Bihar Hindu Women’s Rights to Property (Exten¬ 
sion to Agricultural Land) Act (6 [VI] ot 1942), 
Preamble and S. 2—Retrospective effect oi Act. 

The Act is expressly stated to be retrospective and 
a suit for partition of agricultural land instituted aft* 
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tbe Act came into force by the widow of*, a member of 
a joint Hindu family who has died in 1940 is maintain¬ 
able provided no transfer has been made between 1940 
and July 1942 by the survivor of the deceased co¬ 
parcener. [Paras 4 and 7] 

Case referred: — 

l. (’41) 4 F. L. J. 1 : 28 A. I. R. 1941 F. C. 72 : ILR 
(1941) Ear F. C. 148:1941 F. C. R. 12:194 I. C. 857 
(F. C.), In the matter of Hindu Women’s Rights to 
Property Act, 1937. 

Ganesh Sharrna and S. C. Misra —for Appellants- 

K. Dayal and T. D. Singh—(or Respondents. 

Manohar Lall J.— This appeal by the defen¬ 
dants arises out of a partition suit instituted by 
the widow of a deceased member of an admit¬ 
ted joint Hindu family. The learned Subordinate 
Judge has passed a preliminary decree holding 
that the respondent is entitled to one-third share. 
The principal question raised in this appeal is 
the interpretation and applicability of Bihar 
Hindu Women’s Rights to Property (Extension 
to Agricultural Land) Act 6 [VI] of 1942, herein¬ 
after to be referred to as the Bihar Act. 


[2] The relationship of the parties appears 
from the geneological table which is set out at 
page 7 of the paper-book. That is not disputed. 
The share of the widow of Babu Gopal Singh is 
also not in dispute, but what is disputed is that 
as Gopal Singh died in 1940 and at that time 
the Bihar Act was not in force, the respondent 
did not become entitled to any share to enable 
r her to claim a partition. It was also argued that 
even if the Bihar Act is held to be retrospective, 
it cannot divest the defendants so as to vest 
one-third share in the estate in the widow. 

[3] The Hindu Women’s Rights to Property 
Act (Act 18[XVIII] of 1937) and its amendment by 
Act 11 [XI] of 1938 were held by the Federal Court 
in The Patiala State Bank( 4 F. L. J. l 1 ) as 
inoperative to regulate succession to agricultural 
lands in the Governor’s provinces. In order to 
get over this difficulty, the Bihar Act was passed 
,by the Governor of this province on 15-7- 
1942 and it was published in the Bihar 
Gazette of the 22nd July of the same year. The 
l preamble to the Act shows that its object was 
\ to extend the operation of the Hindu Women’s 
Rights to Property Act, 1937, and the Hindu 
f Women’s Rights to Property(Amendment) Act, 
1938, to agricultural land in the province of 
Bihar. The preamble also shows that as many 
/ x transactions had already taken place in the 
f, province of Bihar on the basis that women had 
acquired better rights under these two Acts in 
^ respect of agricultural land and as it was now 

J established that these Acts did not operate to 

$ give them better rights in respect of agricultural 

(ft land, and that in order to validate those tran- 

^ sactions as well as to give women in future 

^ those better rights and for other purposes, it 

'V 


was expedient to extend the operation of those 
Acts to agricultural land with retrospective 
effect, but with certain savings. The substantial 
section of the Act is the second section which pro¬ 
vides that the term ‘property’ in these two Acts 
shall include and shall be deemed always to have 
included agricultural land, and then there is 
a first proviso, which is relevant in this case, 
that 

“where any person who, but for this Act would have 
been entitled to any property, has been in possession 
or has made a transfer thereof, his possession till the 
commencement of this Act shall be deemed to be a3 
lawful, and the transfer made by him shall be deemed 
to be as valid, as if this Act had not been passed.” 

[ 4 ] It is obvious that the Bihar Act is ex¬ 
pressly stated to be retrospective, and precau¬ 
tion has been taken to make certain savings, 
that is to say, if any transfer had been made 
in the meantime by the survivor of the deceased 
co-parcener, that transfer must be deemed to 
be valid, and further that the possession of 
the survivor till the commencement of the 
Bihar Act is rendered lawful. Upon a plain 
reading of this Act, it follows, in my opinion, 
that the respondent in the present case was 
entitled to one-third share in the property on 
the death of her husband which took place in 
1940. The appellants have not made any trans¬ 
fer between 1940 and July 1942 which requires to 
be saved. Their possession, however, since 1940 
up to July, 1942 is rendered lawful. 

[5] Mr. Ganesh Sharrna, who appeared on 
behalf of the appellants, contended that the only 
object of the Act was to validate a transaction 
which may have taken place in the province on 
the basis of the Act3 of 1937 and 1938. I do 
not agree with this contention, because the Act 
expressly states that the object is not only to 
validate those transactions but also for other 
purposes. As I have already stated, the provi¬ 
sion of S. 2 of the Act makes it clear that the 
term ‘property’ in the two Acts shall always 
be deemed to have included agricultural land. 

[6J Mr. Ganesh Sharrna also argued that 
the object of the Act was to give women in 
future better rights provided by the two Acts 
and he, therefore, submitted that • any Hindu 
widow in a joint family would be entitled if 
her husband died after July 1942 to claim a 
partition. Here again, the fallacy in the argu¬ 
ment is that it ignores the words ‘for other 
purposes’ to be found in the preamble and it 
also ignores the imperative provisions of S. 2 
that the term ‘property’ shall always be deemed 
to have included agricultural land. Whatever 
ambiguity may have lurked in the substantive 
part of s. 2 has been absolutely cleared up by 
the Legislature stating in the first proviso that 
the only saving is where a transfer has been 
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made by the survivor and that the possession 
of the survivor till the commencement of the 
Bihar Act is rendered lawful. 

[7] The provisions of the Act are so clear, 
that it is impossible to accept the argument 
of Mr. Ganesh Sharma. I would accordingly 
overrule the first objection. 

[8] Mr. Ganesh Sharma then argued that 
it should have been held that the defendants 
had ousted the widow from the date of the 
death of her husband, and, therefore, a simple 
suit for partition was not maintainable. But 
the short answer to this contention is that the 
possession of a cosharer must be deemed to be 
possession of all unless clear ouster is proved. 
In the present case, the learned Subordinate 
Judge has pointed out that the plea of ouster 
was not taken in any of the paragraphs of the 
written statement. Accordingly, it is clear that 
the plaintiff had title to one-third share on the 
death of her husband in 1940 and on the facts 
of this case, she must be held to be in joint 
possession with tha defendants so that she 
is entitled to claim a partition. No other point 
has been raised before us. The suit giving rise 
to this^ippeal was instituted on 6 - 10-1942 after 
the Bihar Act came into force. The result is that 
the appeal fails and must be dismissed with 
costs. 

Das J.— I agree. 

D.H, Appeal dismissed. 
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Meredith and Ray JJ. 

(lagan Bihari Dus and <mother—Petitioners 
v. Sri Sarabhuj and others—Opposite Party. 

Civil Revn. No. 147 of 10451, Decided on 27 9-1946, 
against order of Collector, Balasore. D/- 12-7-1943. 

(a) Orissa Tenancy Act (2 fIIJ of 1913, as amended 
by Act8 [VIII] of 1938), S. 31B—“Lawfully payable,” 
meaning of—Court sale of occupancy holding before 
Amending Act—Mutation fee—Recoverability. 

Per Ray J .—In S. 31B, the word “lawfully”means’’ 
"in accordance with law’’and the word “payable” means 
“what must be paid or what is due.” * [Para 10] 

Per Meredith J .— The words “lawfully payable” in 
S. 31B can only moan payable under some law or cus¬ 
tom having the force of law. [Para 13] 

Per Ray and Meredith JJ.—Before the Amending 
Act of 1938, a transfer of an occupancy holding in 
execution of a mortgage or money decree was not valid 
against tho landlord unless he had consented thereto. 
Tho landlord had an option in the matter of consent 
to and registration of tho transfer in his zamindari 
books and the transferee had no right to have the trans¬ 
fer validated by registration. The demand and pay¬ 
ment of fees for consent - and registration was left to be 
determined by contract botwoen the parties. Such fees 
therefore were payable not by virtue of any law but 
on account of a completed contract and could be re¬ 
covered by suit on the contract under tho general law 
and not under S. 31B as the fees cannot be said to be 


“lawfully payable at time of transfer” within the meaning 
of S. 31B. [Paras 6, 7] 

Per Ray J.—The fees could not also be said to be 
recoverable under custom as such custom would be incon¬ 
sistent with the provisions of S. 31 (4) as it stood be¬ 
fore the Amending Act of 1938 and also would be unrea¬ 
sonable, uncertain and too modern to have the force of 
law. [Para 11] 

Per Meredith J.—The only custom alleged was of 
payment on recognition of the transfer. As there was no 
recognition of the transfer in this case before the enact¬ 
ment of S. 31B no question of the fee being payable- 
under custom before that date could arise. [Para 15] 

(b) Interpretation of Statutes—Grammatical con* 
struction. 

Per Ray J —No doubt the words used by the Legis¬ 
lature must be interpreted in their plain, grammatical- 
sense but if any word bears more than one suoh sense,, 
the one that will lead to an absurd result, which it can¬ 
not be conceived that the Legislature could have in 
view, cannot be attributed to it in interpreting the sta¬ 
tute. [Para 101 

L. K. Das Gupta and G. G. Das —for Petitioners. 

B. N. Das—ior Opposite Party. 

Ray J.— This revision petition is filed by 
the plaintiffs in a suit for recovery of Rs.36-4-0 
from the defendants, auction-purchasers of 
an occupancy holding as mutation fee under 
S. 31 (B), inserted into the Orissa Tenancy Act 
(1913) by s. S, Orissa Tenancy (Amendment) 
Act (viii of 1938). The plaintiffs are cosharer. 
proprietors in the estate within which the fcrans. 
ferred holding is situate with a share of 6 annas 
8 pies therein. The other co-sharers have not ’ 
been impleaded as party defendants nor there 
is anything on record to show what their atti¬ 
tude is in relation to the subject-matter of the 
suit. 1 

[2] The plaintiffs claim that by virtue of the 
provisions of S. 31 (B) read with S. 250 of the Act, 
they are entitled to maintain the suit and to re¬ 
cover the mutation fee, the sum claimed being 
their share in proportion to their interest in the 
proprietary right, of 25 per cent, of the considera¬ 
tion money for which the holding in question 
has been transferred. The defendants resist the 
suit impugning the suit as non-maintainable 
and pleading that no fees were lawfully payable 
by them at the time of the transfer which took 
place on 10-12-36, within the meaning of S. 31 (B). 

[3] Section 31 (B) (l) invoked in aid of the suit 
reads as follows: 

’’Notwithstanding anything contained in this Act, any 
transferee, who obtained a transfer of an occupancy 
holding or a portion or a share thereof, before the com¬ 
mencement of the Orissa Tenancy (Amendment) 
Act 1938, shall be liable to pay the fees lawfully pay¬ 
able by him at the time of the transfer, within three 
years from the coming into force of that Act or the 
date of the landlord’s knowledge of the transfer which¬ 
ever is later, but he shall not be liable to ejectment 
on tho ground that the landlord has not given his con¬ 
sent to the transfer.” 

[4] According to this section, the period o! 
limitation provided for enforcement of the lia- 
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bility is three years from the coming into force 
of the Orissa Tenancy (Amendment) Act, 1938, 
or the date of the landlord’s knowledge of the 
transfer whichever is later. There is nothing in 
the judgment of the trial Court to show when 
the plaintiffs came to know of the transfer in 
issue. The question of limitation seems to have 
been completely lost sight of in the Courts below. 
The lower appellate Court in setting out the 
facts of the case says: 

“On 10-12-1936, the defendants purchased a 
a holding in Civil Court sale. The plaintiff who is his 
landlord in respect of the holding came to know of 
the sale after the Orissa Tenancy Act was amended in 
in 1988, and demanded mutation fee at 25 per cent, 
of the consideration money proportionate to his share. 
The defendant refused to pay. 

On the facts as set out, it is difficult to say if 
the suit was in time or out of time. It is not 
clear if the plaintiff’s knowledge of the trans¬ 
fer was in 1938 or later. In case it was in 1938, 
the suit would have been barred by three years 
rule of limitation. 

[5] The question, therefore, that remains to 
be decided is whether the claimed fees were 
lawfully payable by the defendant at the time 
of the transfer. This takes me back to ascertain 
what the law was with regard to the transferee’s 
liability to pay the fees before the commence¬ 
ment of the Orissa Tenancy (Amendment) Act, 
1938. At the relevant time, Ss. 31 and 250 of the 
Orissa Tenancy Act, 1913, (Bihar and Orissa 
Act XE of 1913) were the law in force on the sub¬ 
ject. Section 31 of the Act deals with the position 
of the transferees of occupancy holdings vis- 
a-vis the landlord of the holding. Till this Act 
came into force, occupancy holdings in Orissa 
were non-transferable. Some change in this 
respect was effected by the Act. They were de¬ 
clared not liable to ejectment by the landlord 
except in execution of a decree for ejectment 
passed on the grounds : (a) that he has used the 
land comprised in his holding in a manner 
which renders it unfit for the purposes of the 
Tenancy or (b) that he has broken a condition 
consistent with the provisions of this Act, and 
on breach of which he is under the terms of 
a contract between himself and his landlord 
liable to ejectment (see s. 29 of the Act). With 
regard to the transfer, it was provided in s. 31 
(4) that: 

“Save as provided in this section and Ss. 95 and 96, 
no transfer of an occupancy holding or portion of a 
holding otherwise than by succession or by sale in 
execution of a decree for arrears of rent shall be valid 
against the landlord of the holding unless and until 
he has consented thereto. 

[6] The opening words of the sub-section “Save 
as provided in this section and Ss. 95 and 96” lead 
us to examine the provisions referred to there 
in their applicability to transfer of an occupancy 


holding. Section 95 prescribes some restrictions 
on transfer by sub-letting and S. 96 on transfer 
by usufructuary mortgage. Any transfer by 
sub-letting or usufructuary mortgage for any 
period, express or implied, which exceeds or 
might, in any possible event, exceed 9 years, 
were considered invalid. The provisions in S. 31 
referred to in Sub-S. (4) of the section are to 
the effect that in case of transfer of an occu¬ 
pancy holding or a portion thereof by private 
sale the transfree or his successor was entitled 
• to apply to the landlord for registration on 
payment of the maximum fee equal to 25 per 
cent of the consideration or 6 times the annual 
rent of the holding or portion whichever was 
greater, and on the landlord’s refusal to accept 
the fee, he was entitled to appeal to the Collector 
who should in the absence of good and sufficient 
reasons enumerated in Explanation to Sub-S. 3 
of the section, cause the said fee to be delivered 
to the landlord declaring the transfer to be duly 
registered. Such a transfer according to sub s. 3 
referred to above was binding against the land¬ 
lord. The combined effect of sub-ss. 1 to 3 and 
4 of s. 31 is that transfer by private sale regis¬ 
tered in the manner prescribed in the section, 
transfer by succession, transfer by sale in exe¬ 
cution of a decree for arrears of rent and trans¬ 
fers by sub-letting or usufructuary mortgage 
within the restrictions prescribed in Ss. 95 and 
96 were the only transfers which were consider¬ 
ed valid against the landlord. Other transfers 
were not valid against him unless and un¬ 
til he had consented thereto (vide last por¬ 
tion of Sub-s. ( 4 ) of S. 3l). The question arises 
whether the transfer of the disputed lands in 
favour of the defendant in execution of a mort¬ 
gage decree by civil court sale was a valid 
transfer within the meaning of sub-s ( 4 ) of s. 31 . 
It is quite plain that the transfer, in question, 
is not a transfer by private sale, nor is it one in 
execution of a decree for arrears of rent, and as 
such it was not valid against the landlord be¬ 
fore the commencement of the Orissa Tenancy 
(Amendment) Act, 1938, far less at the time of 
the transfer. Ifc was particularly so as it wa 3 
not consented to by the time the Act came into 
operation. It should be borne in mind that no 
amount of custom or usage could make the 
transfer valid inasmuch as it would be incon. 
sistent with the provisions of S. 31 ( 4 ) ( vide S. 237, 
Orissa Tenancy Act 1913). The only event in 
which the transfer could be valid against the 1 
landlord was that of landlord’s consent which,! 
as I have said, was never given before the 
commencement of the Orissa Tenancy (Amend¬ 
ment) Act’1938. 

[7] The validity of a sale of the kind we 
are concerned with in this case is not so much 
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before us as the payability or otherwise of any 
fees in respect thereof; but I have dealt with the 
question of validity inasmuch as the landlord’s 
right to levy fees must always corelate to a 
transferee’s right to validation of the transfer 
in his favour. In the case of a private transfer 
the transferee’s right to validate the transfer in 
the manner prescribed in s. 31 is made co-ex- 
tensive with the landlord’s right to levy fees 
mentioned therein by the process of law. It has 
been so provided in s. 250 of the Act which 
provides that the provisions of the Act applicable, 
to arrears of rent and suits and proceedings for 
the recovery thereof shall, as far as may be, 
apply to anything payable in respect of any 
registration fees prescribed in S. 31. It is quite 
plain that the law on one hand enforces regis¬ 
tration of the transfer in order to its validation 
and on the other, enforces the recovery of fees 
by the landlord on such registration. While in 
the case of transfers, otherwise than by private 
sale, neither the one nor the other is enforceable 
on the mere happening of a transfer either by 
the landlord or by the transferee, s. 31 (4) by 
providing that such transfers are not valid 
against the landlord unless and until he has 
consented thereto leaves the matter in the arena 
of contractual adjustment between the parties. 
It is optional with the landlord to give his con¬ 
sent or not. This optional character enables the 
landlord to pitch his demand of consideration 
for consent as high as he chooses. Law does not 
intervene to put any limit to it. On the other 
hand, the same is the position with the trans¬ 
feree. He may or may not seek the landlord’s 
consent. No registration can be forced upon 
him by law for validating the transfer so as to 
create a right in the landlord to recover fees 
from him. It is only when both parties enter 
into a bargain and settle payment of certain fees 
in lieu of landlord’s consent to the transfer, the 
latter on fulhlment of his part of the promise 
may base an action thereon under general law 
demanding performance of transferee’s part of 
the contract by payment of agreed fees. Such 
fees, if payable under circumstances just deli¬ 
neated, is payable not by virtue of any law but 
on account of a completed contract between 
the parties. For recovery of such contracted 
fees, the provisions of S. 31 (B) need not be in¬ 
voked nor does the section contemplate such 
fees to be lawfully payable at the time of trans- 
fer. 

[8] Mr. Das Gupta strenuously contends 
that payment of fees by a transferee at a Court 
sale on recognition of his transfer by the land¬ 
lord is not unlawful though such payment and 
registration wore not enjoined by law' and the 
Legislature by taking away the landlord’s 


right of re-entry on ejectment of the transferee 
in the event of an unauthorised transfer must be 
taken to have meant the fees referred to in s, i 
31 (B) to be such fees as could be settled by j 
contract between the transferee at Court sale ! 
and the landlord. That this is so, he urges, is. \ 
manifested by the amendment of s. 250 by s. 3, 
Orissa Tenancy (2nd Amendment) Act (6 [Vi] of i 
1941) which provides that S. 31 (B) shall be sub¬ 
stituted in cl. (E) for S. 31. 

[9] An adequate answer to this contention 
consists in pointing out that the plaintiff does 
not base his case on any completed contract ac¬ 
complished before the Amendment Act, and, 
secondly, that it must be a fee payable at the 
time of transfer only if on the happening of a 
transfer, the landlord could acquire a right, 
though after registering the transfer to levy and 
recover any fees. 

[10] Mr. Das Gupta further argued that in 
any view the meaning that the words of the 
section bear in their plain grammatical sense 
must be given effect to. He says that the word 
“lawfully” should mean “not unlawfully” or 
“not illegally” and “payable” should mean, 
“what may be paid” and “at the time of trans¬ 
fer” should mean “at any time prior to the 
Amendment Act and subsequent to the trans- 
fer.” True that the words used by the Legis¬ 
lature must be interpreted in their plain gram- 
matical sense but if any word bears more than ^ 
one such sense, the one that will lead to an 
absurd result which it cannot be conceived 
that the Legislature could have in view, cannot 
be attributed to it in interpreting the statute. 

The contention of the learned counsel may 
now be tested in the light of the aforesaid well- 
known principle of law. As pointed out above, 
the landlord and the transferee were free to 
come to any terms with regard to the amount 
of fees for the purpose of consenting to the 
transfer for its validity. There was nothing in 
the Act, or in any custom having the force of 
law putting a limit thereto. As my learned bro- 
ther pointed out in course of argument that in 
that view’, it would be considered lawful for the 
landlord to claim 250 per cent of the consideration 
money or even more. To such a claim nobody 
can point out any provision of law by way of 
challenging that the demand was unlawful. It 
can be predicated beyond any possibility of 
doubt that such could never be the intention of 
the Legislature. The legislation under considera¬ 
tion was brought on the statute book to relieve 
the transferee from ejectment on the ground 
that the landlord had not given his consent to 
the transfer. This relief would be reduced to 
nullity or rather the law would turn out to 
provide a machinery for exaction by the land 
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lord reducing the intended relief to an infliction 
of hardship. In this view of the matter, the line 
of reasoning of Mr. Das Gupta cannot be adopted 
as it would lead to absurd result. The only 
sense that can be attributed to the word "law¬ 
fully” is "in accordance with law” and to the 
word “payable” "what must be paid or what is 
due”. As I have shown above, nothing was due 
in the sense that it could be recovered by 
process of law from such a transferee as in the 
present case by the landlord under the provisions 
of the Orissa Tenancy Act, in its pre.amendment 
form. 

[11] Secondly, it may be argued with some force 
that the phrase“law fully payable” may also mean 
‘‘fees due in accordance with custom having 
the force of law”. I wish to pursue this argument 
also to its logical consequence. This argument 
may bear fruit to the petitioners if they would 
show that the landlord as a matter of right in¬ 
dependently of any contract could enforce pay¬ 
ment of any fees against a transfree of a trans¬ 
fer at court sale. Any such custom has not been 
pleaded, far less proved. Besides, such a custom 
is not conceivable under circumstances prevail¬ 
ing in Orissa in relation to transfer of occupancy 
holdings both before and after the Orissa Tenancy 
Act, 1913, till the amended Act came into opera¬ 
tion. Mr. J.F. W. James (later Justice James) 
in his Final Report on the Revisional Settle¬ 
ment of Orissa (1906-1912 A. D.) published 
in 1914 m paragraph 72 thereof, gives a historical 
review of the position tracing it from the time 
of Mr. Maddox’s Settlement Report of 1898 up to 
the enactment of the Orissa Tenancy Act. 
Perusal of that paragraph leaves no room for 
doubt that prior to the revisional settlement a 
custom of transfer without the landlord’s consent 
was in the making, but to use the words of Mr. 
Macpherson as quoted in that paragraph this 
quiet evolution of custom had been checked by 
the revision operations and the landlords who 
had winked at or taking no steps to inter¬ 
fere with the numerous transfers that had 
occurred in the past 10 years were demanding 
the most exorbitant price for the purchase of 
their consent. It is clear, therefore, that demand 
and payment of fees for consent of transfers 
commenced during revision operations and in 
order to prevent blackmailing by the landlords, 
it was considered to be a question (again to use 
the words of Mr. Macpherson as quoted) which 
concerned the welfare of the cultivators and 
was - determined by the state by enactment of 
s. 31, Orissa Tenancy Act, 1913. As to fees, Mr. 
Macpherson said: 

“What the proprietor is justly entitled to is such a fee 
as to compensate him for the trouble of making altera¬ 
tions in his zamindari books and possibly for the trouble 


of makiug collections from two persons instead of one. 

I think he is also entitled to refuse to have as tenant 
any given transferee for good and sufficient reason, viz., 
a criminal whom he does not want to have in his village 
or a known defaulter.” 

Section 31 of the Act was enacted by way of giving 
effect to this suggestion. It left, as I have shown 
above, the relations between the transferee at court- 
sale in execution of money or mortgage decrees 
and the landlords to be adjusted as between 
them by contract. In view of sub-S. (4) of S. 31 
no custom of transferability could grow' in the 
case of such transfer because of the statute. In 
the absence of any right on the part of the 
transferee to have the transfer validated by 
registration, to permit a right to force registra¬ 
tion upon him by the landlord and to demand a 
price for the purchase of his consent at his own 
sweet will, would, as a matter of custom, be not 
only uncertain but highly unreasonable. Even 
if such a custom was pleaded and sought to be 
proved, it could be ruled out as unreason¬ 
able, uncertain and too modern to have the force 
of law. 

[12] Under the circumstances, the petitioner, 
in my judgment, has not been able to make 
good his contention that the fees claimed by 
him, "are lawfully payable at the time of 
transfer” within the meaning of s. 31-B, Orissa 
Tenancy Act. In the result the rule is discharged. 
The petition is rejected with costs ; hearing fee 
one gold mohur. 

Meredith J.—I agree. I was at first inclined 
to think that "lawfuly payable” might mean 
"not unlawful” but since hearing Mr. B. N. 
Das’s able argument I have come round to the 
view that "lawfully payable” in S. 31-B can only 
mean "payable under some law or custom 
having the force of law.” 

[14] Were the other interpretation adopted it 
would mean that any sum, however exorbitant* 
a landlord chose to claim would be lawfully 
payable and so realisable under the section. The 
landlord could claim a thousand per cent of the 
purchase price, and say it was realisable because 
it was lawfully payable within the meaning of 
S. 31-B and so realisable under the amended 
S. 250. This could never have been what the law 
intended. 

[15] Apart from that, the wording is “lawfully 
payable by him at the time of the transfer.” As 
my learned brother has shewn, nothing was 
payable at the time of the transfer, because the 
landlord was not bound to recognize the transfer. 
His remedy lay then in ejecting the transferee. 
Nor can it be said that anything was payable 
by custom at the time of the transfer, because 
the only allegation is that there was a custom 
for payment as consideration for recognition. It 
would only be upon recognition that any fee 



416 Patna 


Budhu Mian v. Emperor (Imam J.) 


A.I.R. 


would be payable. In the present case, there was 
no recognition at the time of the transfer, or at 
any time before the enactment of S. 3I-B, 
Recognition did not take place until 1942. It 
would be useless, therefore, to remand the case 

m 

to consider whether anything was payable by 
custom at the time of the transfer in 1936. If 
anything was payable, it was a payment for 
recognition and not on the transfer as such, 
which the landlord, as the law then stood, was 
not compelled to recognize. 

G.N. Petition rejected. 


A. I. R. (34) 1947 Patna 416 [C. N. 137.] 

Imam and Bennett JJ. 

Budhu Mian — Appellant v. Emperor. 


Criminal Appeal No. 666 of 1946, Decided on 5-9- 
1946, from decision of Magistrate, First Class, Dhan- 
bad, D/- 14-8-1945. 

(a) Evidence Act (1872), S. 134—Sexual offences 
—Sole evidence of prosecutrix—If sufficent for 
conviction — Penal Code (1860), S. 376. 

It cannot be laid down as a rigid rule that in sexual 
cases it is necessary to have corroboration of the evid¬ 
ence of the prosecutrix. As a matter of caution and 
prudence, it i9 undoubtedly desirablo for a Court to look 
for corroborative evidence in order to satisfy itself that 
the girl is not falsely implicating an accused. There 
may be, however, cases of the grossest kind where it is 
impossible to find evidence of corroboration and if the 
Court after exercising every care possible comes to the 
conclusion that the evidence is satisfactory, the law 
would not prevent a Court from acting upon that evid¬ 
ence though it bo the solitary evidence in the case. 

[Para 2] 

(b) Criminal P. C. (1898), Ss. 256 and 537—Accus¬ 
ed asked to state forthwith if he wishes to cross- 
examine—Failure to record reasons if vitiates trial. 
—Procedure of Magistrates under S. 30, Cr. P. C. 

The failure of the Magistrate to record reasons under 

S. 256 for questioning the accused forthwith after the 
framing of the chargo as to whether he wished to cross- 
examine the prosecution witnesses is not in itself 
an irregularity whioh vitiates the trial and can be oured 
under the provisions of S. 537: 26 A. I. R. 1939 Pat. 
172, 34 A. I. R. 1947 Pat. 157, 17 A. I. R. 1930 Bom. 
211, 14 A. 1. R. 1927 All. 217 and 13 A. I. R. 1926 
Lab. 155, Poll.; 12 A.I.R. 1925 Lab. 339 and 14 A. I. 
R. 1927 Mad. 78; Not Foil.', 13 A. I. R. 1926 Pat. 214 
Disting. [Para 3] 

(’46-Com) Cr. P. C. S. 537 N. 20 Pt. 1. 

[Attention of Magistrates drawn to the fact that the 
procedure of Magistrate exercising powers under S. 30 
is not similar to the procedure of Sessions Court and 
that as far as possible Magistrates should adhere to the 
proceduro indicated in S. 256.] 

Cases referred: — 

1. (’38) 19 P. L. T. 845: 26 A. I. R. 1939 Pat. 172: 
180 I. (k 839, Nisar Alnnad v. Emperor. 

2. ( 16) 25 1 at. 227: 34 A. I. R.1947 Pat 157, Ilazara 
Singh v. Emperor. 

3. (’30) 17 A. I. R. 1930 Bom. 241: 124 I. C. 810, 
Vishram Narayan v. Emperor. 

4. (’29) 53 Bom. 578: 16 A. I. R. 1929 Bom. 309:121 
I. C. 588, Emperor v. Laxman Ramshet. 

5. (’27) 49 All. 316 : 14 A. I. R. 1927 All. 217 : 99 
I. C. 1029, Emperor v. Chhajju. 


6. (’26) 13 A. I. R. 1926 Lah. 155 : 6 Lah 554 : 93 
I. C. 72, Mt. Ghasiti v. Emperor. 

7. (’25) 12 A. I. R. 1925 Lah. 339 : 88 I. C. 518, 
Phuman Singh v. Emperor. 

8. (’27) 14 A. I. R. 1927 Mad. 78 : 50 Mad. 740 : 99 
I. C. 44, In re Raju Achari. 

9. (’26) 5 Pat. 110 : 13 A. I. R. 1926 Pat. 214 : 93 
I. C. 963, Ramchandra Modak v. Emperor 

A. N. Chakravarti (amicus curice) — for Appellant. 
Gopal Prasad — for the Crown. 
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Imam J.—The appellant has been convicted 
for the offence of rape and sentenced to trans- 
portation for seven years by a Magistrate 
exercising powers under S. 30, Criminal P. C. 
The appeal was from jail, but Mr. Chakravarti 
with our permission assisted us as an amicus 
curies. (His Lordship after narrating the fact of 
tiie case, proceeded:) 

[la] As to whether that intercourse was rape 
or not would depend in the first instance as to 
the age of the girl. If the girl was under 14 
years of age, it would be rape whether the sexual 
intercourse was with or without her consent. If 
the girl was above 14 years of age, it would 
have to be proved that the sexual intercourse 
was without her consent. (Thereafter considering 
the evidence as to the age of the girl and holding 
that she was under 14 years of age, his Lordship 
proceeded;) 

[ 2 ] It was contended that in sexual cases, it 
was necessary to have corroboration of the evi¬ 
dence of the prosecutrix. I would hesitate to lay 
down a rigid rule that this must be so in every 
caso. As a matter of caution and prudence, it i 
undoubtedly desirable for a Court to look for 
corroborative evidence in order to satisfy i 
that the girl is not falsely implicating an 
accused. There may be, however, cases of the 
grossest kind where it is impossible to find 
evidence of corroboration and if the Court after 
exercising every care possible, comes to the 
conclusion that the evidence is satisfactory, I 
can see for myself no provision of law which 
would prevent a Court from acting upon that 
evidence though it be the solitary evidence in 
the case. It appears, however, in this particular 
cose, that there is ample corroboration of the 
girl. (Thereafter, referring to the corroborative 
evidence his Lordship proceeded:) 

[3] A question of law was raised by Mr. 
Chakravarti and he has placed before us a 
number of authorities and urged that there had 
been no compliance with S. 256, Criminal P. C. 
and consequently the trial was vitiated. In 
order to follow his argument, it will be necessary 
to state certain facts. The appellant was brought 
before the Magistrate on 3-7-1945 and on 13-7-1945 
Mr. Ozair received the record when he summoned 
prosecution witnesses for 10-8-1945. On that 
date he examined five prosecution witnesses. He 
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ABked the appellant a3 to whether he would 
cross-examine them, when the appellant said 
that he would not. The witnesses were accord¬ 
ingly discharged. The Magistrate fixed the next 
day as the date for further hearing of the case. 
On this date, namely 11-8-1945, three witnesses 
for the prosecution were examined and a charge 
under S. 376, Penal Code, was framed. The 
Magistrate after the framing of the charge on 
this date asked the appellant as to whether he 
would cross-examine the witnesses after charge. 
The appellant declined to do so. So the witnesses 
were discharged. The appellant was also asked 
whether he would cross-examine the five wit¬ 
nesses examined on 10-8-1945 and here again 
the appellant declined. The case for the prosecu¬ 
tion therefore was closed and the appellant was 
examined under S. 342, Criminal P. C. The 
Magistrate records that he questioned the ac¬ 
cused as to whether he wished to examine any 
witnesses; if so, he should name them and they 
would be summoned; but the appellant replied 
•in the negative. Thereafter arguments were 
heard and 13th August was fixed as the date for 
delivery of the judgment; but the Magistrate 
postponed the matter until 14th August when he 
delivered his judgment convicting the appellant. 
On both these dates the accused was pre¬ 
sent. Under S. 256. Criminal P. C., the normal 
course to pursue by a Magistrate in a warrant 
case after charges have been framed is to ques¬ 
tion the accused at the commencement of the 
next hearing as to whether he wishes to cross- 
examine any of the prosecution witnesses. But 
S. 256 also permits a Magistrate to ask such a 
question of an accused immediately after the 
framing of the charge provided he records in 
writing his reasons for doing so. In this parti¬ 
cular case the Magistrate did not record his re- 
sons for asking the accused immediately after 
the framing of the charge as to whether he 
wished to cross-examine any of the prosecution 
witnesses. The question before us is whether 
the omission to record reasons is in itself suffi¬ 
cient to vitiate the proceedings or whether it is 
An irregularity curable under s. 537 of the Code. 
Two decisions of this Court which are binding 
upon us are to be remembered when considering 
this question namely, 19 P. L. T. 845 1 and 25 Pat. 
227. a Both these cases are clearly authorities, in 
my opinion, for the proposition that the omis¬ 
sion to record reasons is not in itself sufficient 
to vitiate the trial but is an irregularity curable 
under s. 537, Criminal P. C., provided the 
irregularity has not caused a failure of justice 
or that the circumstances appearing in each 
particular case show that there had been 
prejudice to the accused by such failure. In 
Addition to the view of this Court to be found 

1947 P/53 & 54 


in the two decisions jus! cited, there appears to 
be the view of the Bombay High Court in A. I. 
R. 1930 Bom. 24 1 3 to the same effect where the 
view of Patkar J, in 53 Bom. 578 4 has been 
approved. There is similarly the decision of a 
single Judge of the Allahabad High Court in 
49 ALL. 316 5 to the same effect and the decision 
of Sir Shadi Lai C. J. of Lahore High 
Court in A. I. R. 1926 Lah. 155. 6 Mr. Chakravarti, 
however, relied upon the decision of Campbell 
J. in A. I. R. 1925 Lah. 339 7 and the decision of 
Jackson J. in A. I. R. 1927 Mad. 78 8 for the 
contrary view. It is unnecessary for me to go 
into the decisions of these two learned Judges 
who have taken the contrary view for lam bound 
to follow the decisions of our own Court. Mr. 
Chakravarti, however, had referred also to 
5 Pat. HO 9 but the facts of that particular case 
are to my mind distinguishable and in the 
light of the two later decisions of this Court, 
what I have to determine is whether there has 
been in the circumstances of this particular 
case prejudice to the appellant by the failure 
of the Magistrate to record his reasons for ask¬ 
ing the accused forthwith after the framing of 
the charge as to whether he wished to cross- 
examine the prosecution witnesses. It seems to 
me that right from 10th August to the date 
of judgment the attitude of the appellant was 
that he was not interested in the trial. He was 
asked after framing of the charge whether he 
wanted to cross-examine the prosecution wit¬ 
nesses, but he declined. He was asked whether 
he would name any defence witnesses; if so, the 
Magistrate would call them, but he declined. 
All this took place on the llth. From llth to the 
13th August there was an interval of time and 
on 13th August when judgment was not de¬ 
livered, if the accused felt, that he wished to 
defend himself, he could have told the Magis¬ 
trate either that he wished to cross-examine the 
witnesses or to have named the defence wit¬ 
nesses whom he wanted to be summoned. Whe¬ 
ther such a prayer would have been allowed or 
not is a different matter; but it is the conduct 
of the appellant which I am considering and it 
certainly gave no indication on 13bh August 
that he had been thinking out a line of defence 
or that he might possibly be able to obtain the 
- assistance of a lawyer. Similarly on the next day, 
namely, 14-8-1945, before judgment was delivered 
there was again an interval of time in which, 
if he felt like it, he might have approached 
the Court with the prayer that as he is undefend¬ 
ed he might be given an opportunity to cross- 
examine the witnesses. I am unable to say that 
in this particular case there is anything to indi¬ 
cate that there had been any prejudice caused to 
the appellant or that the trial has resulted in a 
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miscarriage of justice owing to the failure on the 
part of tho Magistrate to record his reasons for 
questioning the accused immediately after the 
charge as to whether he wished to cross-examine 
the prosecution witnesses. Even in his grounds 
of appeal he makes no complaint that if he had 
been given an opportunity, he would have been 
able to secure proper legal advice or that if he 
had ken given further time he would have 
cross-examined the prosecution witnesses. On 
the other hand, he states in his grounds of appeal 
that he is a poor man and therefore has not 
been able to defend the case properly. In my 
judgment having regard to the observations of 
Harries C. J. in 19 P. L T. 845, 1 it seems to 
me that the failure to record reasons under S. 256 
of the Code for questioning the accused forth¬ 
with after the framing of the charge as to whether 
he wished to cross-examine the prosecution wit¬ 
nesses is not in itself an irregularity which 
vitiates the trial. I have examined the conduct 
of the accused in the course of the trial and it 
appears to me that at no time did he wish to 
defend himself although he pleaded not guilty 
to the charge which was framed and there is 
nothing on the record to show that there has 
been a failure of justice or that he has been pre¬ 
judiced in any way. 

[ 4 J I would, however, like to draw the atten¬ 
tion of the learned Magistrate that a trial before 
him when exercising powers under S. 80, Criminal 
P. C., is not similar in procedure to that adopt¬ 
ed iu a Court of Session and that it would bo 
better if he were to observe, as far as possible, 
tho procedure indicated in S. 256, Criminal 
P. C. strictly. Tho case reported in 25 Pat. 227 3 
is also from his judgment and I would suggest 
that whoro a normal course is indicated in 
S. 256 itself it is desirable that that procedure 
should bo followed in the first instanco and that 
the other procedure is exceptional although legal. 

[ 5 ] Lastly it was urged that the sentence 
was severe. In my opinion it is not at all severe. 
A little girl was raped and act of the - appel- 
lant cannot be regarded with any leniency. I 
would accordingly dismiss tho appeal but would 
alter it from the naturo of transportation to 
rigorous imprisonment. 

Bennett J.— I agree. 

K.S. Sentence altered . 
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Surendra Nath Sarkar — Petitioner — Ap¬ 
pellant v. Nagar Chand Goenkaand another 
— Respondents. 

Appeals Nos. 119,121 and Ci\il Bevn. No. 283 of 1946, 
Decided on 24-9-1946, from original orders of Sub- 
Judge, l’urnea, D/-21-3-1946 and 11 -1-1940, respectively. 


(a) Civil P. C. (1908), O. 43, R. 1 (s)—Order refus- ' 

ing to discharge receiver —No appeal lies: Case-law 
discubsed. [Para 1} 

(‘44-Com.) C. P. C., 0. 40, R. 1 N. 51 Pts. 3, 4, 5. 

(b) Civil P. C. (1908), O. 40, R. 1 — Duration oi 
receivership — One party becoming exclusively 
entitled to property pending proceedings—Effect. 

A and B formed a partnership for three years with 
regard to the business of a rice-mill owned by A. Oo 
the expiry of three years the mill was to revert to A as 
his property. Under a clause in tho partnership deed A 
referred a dispute between him and B, the managing 
partner to arbitration under the Arbitration Act. The 
proceeding was treated as a suit and a receiver appoint¬ 
ed at the instance of A: 

Held that even though the period of three years of 
the partnership expired during the pendency of the suit, 
and the mill reverted to A as his property, the Court 
had jurisdiction to allow the receiver to continue so long 
as tho suit was pending before it. The arbitration pro¬ 
ceeding being analogous to a suit for accounts and dis¬ 
solution of partnership the Court had jurisdiction to 
retain the receiver. [Para 2) 

('44-Com.) C. P. C., O. 40, R. 1, N. 48. 

(c) Civil P. C. (1908), S. 115—Powers in revision 

—Power to enter into merits—Lower Court refusing 
to discharge receiver—Lower Court acting within 
jurisdiction—High Court cannot go into merits of 
matter. [Para 2} 

(’44-Com.) C. P. C., S. 115, N. 13. 

Cases referred:— 

1. (’26) 53 Cal. 319 :13 A. I. R. 1926 Cal. 593: 92 I.C. 
940, Sripati Dass v. Bibhuti Bhusan Datta. 

2. (’33) 60 Cal 162 : 20 A. I. R. 1933 Cal. 52:1421. C. 
79, Manmoban Niyogi v. Surendrakumar Ray. 

3. (’38) 25 A.I R.1938 Rang.3S7: 1938 Rang. L.R 586: 
178 I. C. 924, Abdul Kadar v. R. M. P. Chettyar Firm. 

4. (’16) 20 C. W. N. 789 : 3 A. I. R. 1916 Cal. 824 : 34 
I. C. 789, Eastern Mortgage & Agency-Co. Ltd. v- 
Premauanda Saba. 

5. (’24) 46 M.L. J. 196 : 11 A. I. R. 1924 Mad. 614: 
78 I. C. 625, Ramaswami Naidu v. Ayyalu Naida. 

6. (’31) 18 A. I. R. 1931 All. 72 : 134 I. C. 454, 
Anthony Ullyssess John v. Agra United Mills Ltd. 

B. C. De, J. M. Qhose, N. N. Boy and S. S. 
Bakshit — for Appellant. 

B. N. Mittcr, A. K. Alitter and S. A. B. Bilgram 
— for Respondents. 



Fazl Ali C. J.— These are appeals against 
an order refusing to discharge a receiver, and 
the first point to be decided is whether suoh an 
appeal is maintainable. Under o. 43, Civil P. 0., 
an appeal may be preferred against an order 
passed under R. 1 of O. 40, and it is urged on 
behalf of the appellant that an order refusing i 
to discharge a receiver is virtually covered by I 
O. 40, R. 1. Order 40, R. 1 merely enables the I 


Court to appoint a receiver of any property - 
which is the subject-matter for suit whether be- ’ 
fore or after the decree. It is contended that * 
under the General Clauses Act the power of 
removing a receiver must go with the power of 
appointing a receiver, and if the order for 
removing a receiver is appealable, an order 
refusing to remove or discharge a receiver must 
also be appealable. Mr. De, who has argued tins 
point with great lucidity and skill, relies, to 
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support of his argument on 53 Cal. 319 1 and 60 
cal. 162 2 in which it has been held that an 
order directing the removal of a receiver is 
appealable. The only case in which it has been 
held that an order refusing to remove a receiver 
is also appealable is A. I. R. 1938 Rang. 387; 3 
but, on the other hand, there are a series of 
cases in which it .has been held that an order 
refusing to remove a receiver is not appealable: 
20 C. \V. N. 789, 4 46 M. L. J. 196. 5 In A. I. R. 
1931 ALL. 72 6 it was held that where a Court 
appointing a receiver under o. 40 removes him 
from his office there is no right of appeal under 
O. 43. On this point there seems to be some 
conflict of opinion and I shall refrain from 
expressing any opinion on it in this case, but 
it appears that the balance of authority is in 
favour of the view that the order refusing to 
discharge a receiver is not appealable, and I 
have no hesitation in coming to the same 
conclusion. It is conceded that the right of ap¬ 
peal against an order refusing to discharge a 
receiver has not been expressly conferred by 
any of the clauses of 0. 43, but it is contended 
that the right of appeal must be deemed to 
have been conferred by implication, because 
the authority which has power to appoint a re¬ 
ceiver must also by implication be deemed 
to have power to remove, and if there is a re. 
fusal to remove a receiver that refusal must 
have been ordered under the powers conferred 
by O. 40, R. l. In my opinion, the best reply to 
this line of reasoning is offered in A. I. R. 1931 
ALL. 72 6 just referred to, in these words : 

“Where a right of appeal has to be expressly conferred 
by statute, it cannot be presumed to exist by recourse 
to a rule of analogy or a rule of logic.” 

I have, therefore, no hesitation in holding that 
this appeal cannot be entertained as an appeal. 

[2] Mr. De, however, contends that his memo¬ 
randum of appeal should be treated as an ap¬ 
plication in revision and that it should be held 
that the order of the Court-below is without 
jurisdiction. In order to appreciate this point 
it will be necessary to refer to certain facts. 
It appears that the plaintiff and the defendant 
entered into a partnership with regard to the 
business of rice-mill for a period of three years 
And later on the plaintiff being dissatisfied with 
ithe management of the defendant, who had 
ibecome a managing partner under the agree- 
ment of partnership, had recourse to a clause 
in the partnership deed which provided that 
in case of any dispute or difference arising 
between the parties such dispute or difference 
shall be referred to arbitration in accordance 
with the provisions of the Arbitration Act. In 
accordance with this clause a proceeding was 
started under the Arbitration Act and that 


proceeding is treated as a suit: In this proceed, 
ing a receiver was appointed at the instance of 
the plaintiff and in spite of the opposition of 
the defendant. Now, the plaintiff has asked the 
Court to remove or discharge this receiver, and 
the defendant has opposed his prayer. The 
learned Subordinate Judge who was asked to 
remove the receiver has held that the receiver 
cannot be removed. The argument put forward 1 
by Mr. Da is that inasmuch as the partnership 
wasio come to an end after the expiry of three 
years and upon the expiry of that period the 
mill which was worked a3 a result of the partner, 
ship agreement was to revert to the original posi¬ 
tion and become the property of the plaintiff, 
the Court had no jurisdiction to direct that the 
receiver should continue to manage a mill 
which is now the exclusive property of the 
plaintiff (appellant). In my opinion, the argu¬ 
ment is not sound in law. The learned Sub- 
ordinate Judge has the jurisdiction to allow 
the receiver to continue so long as the suit is 
pending before him. It must be remembered 
that the proceeding in the Court below is more 
or less analogous to a suit for account and 
dissolution of partnership and until the ac- 
count is fully rendered the Court has the juris¬ 
diction to retain the receiver. Mr. De drew our 
attention to the fact that in this particular case 
it would work great hardship upon his client 
if the receiver is allowed to continue to manage 
the mill, and he also referred to the fact that 
in this proceeding it is his client who is the 
plaintiff and who has come to Court as an 
aggrieved party complaining against mismanage, 
ment by the defendant. This Court, however, 
cannot in dealing with an application in revision 
go into the merits of the case. It is for the 
learned Subordinate Judge who is in seisin of 
all the facts of the case to consider what is the 
equitable order to be passed in the present 
proceeding, and I have no doubt that the learn¬ 
ed Subordinate Judge will bear in mind the 
equities of the case when he is asked to pass an 
order affecting the property of which the plain¬ 
tiff claims to be the owner. I see, however, 
that this proceeding is being unduly prolonged 
and I would direct while dismissing the appeals 
and the revision that the arbitration proceeding 
should be brought to a conclusion with utmost 
expedition and without undue delay, and the 
Court should see that neither party is prejudic¬ 
ed by the mill being managed in an inefficient 

manner. The respondents will get their costs of 
appeal. - • 

Reuben J. — I agree. 

G,N * Revision dismissed . 
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Manohar Lall. and Das JJ. 

Tirloknath Tewari—Appellant v. Ram Ran 

Bijay Prasad Singh — Respondent. 

Appeals Nos. 52 and 59 of 1945, Decided on 26-9-1946, 
from appellate decrees of Sub-Judge, Arrah, D/-15-9- 
1944. 

(a) Bengal Cess Act (9 [IX] of 1880), S.4-Cultiva- 
ting raiyat and tenure-holder. 

The expressions "cultivating raiyat” and "tenure- 
lioMer” have a special meaning in the Cess Act which 
is different from the meaning attached to them in the 
Bengal Tenancy Act. [Para?3, 9] 

(b) Bengal Cess Act (9 [IX] of 1880), Ss. 4 and 41 
— "Cultivating raiyat,” meaning of-Rent varying 
with area cultivated each year—Effect. 

The rent for a holding was fixed at a certain rate 
per bigha, and calculated on that basis, the total amount 
of rent for the whole holding exceeded one hundred 
rupees. But ihere was a further stipulation that the rent 
in any year was payable only for the area actually 
cultivated. In tbe years in suit the rent actually pay¬ 
able was less than hundred rupees and it was contended 
that for those years the person must be treated as a 
cultivating raiyat for purposes of the Cess Act: 

Held that thee mention was not tenable and that the 
qu*stion whether the person was a cultivating raiyat or 
not was to be determined with reference to the rent 
fixed for the whole holding and not the rent payable 
foil the area actually cultivated. [Paras 3, 11] 

(c) Bengal Cess Act (9 [IX] of 1880), S. 93-Juris¬ 
diction ot Civil Court. 

Section 93 bars a suit in which the contention is merely 
that the decision of the Cess Department is wrong. 
Hence, in a suit for recovery of cess it is not open to 
the defendant to contend that he \'as wrongly assessed 
by the Cess Department as a tenure-holder and that 
ho ought to have beon assessed as a cultivating raiyat 
only: Cate law discussed. [Paia 6] 

Cases referred: — 

1. (’25) 90 l. C. 621: 13 A. I. R. 1926 Pat. 175, Kesho 

Prasad Singh v. Ram Swarup Ahir. 

2. (’38) 19 P. h. T. 352: 25 A I. R. 1938 Tat. 362:17 Pat. 
436:174 l.C. 752 Braju Bohari Dasv. Ram Narayan Rai. 

3. ( 27)8 P. L T. 643: 14 A. I R. 1927 Pat. 270: 6 Pat. 
13: 102 I. C. 365, Abdul Ilasan v. Ashgar Ali. 

4. ('46) 33 A. I. R. 1946 Pat. 200: 24 Pat. 705: 227 

I. C. 612, Kameshwar Singh v. Janki Raman. 

D N. Varma and Murtaza FazlAH—lor Appollant 
(in No. 52). 

Sarjoo Prasad and Kanhaiyaji — for Respondent 
(in No. 52) and for Appollant (in No. 59). 

Das J.— These two appeals arise out of the 
some judgment, and have been beard together. 
One of tho appeals, namely, S. A. No. 52 of 1945 
is by tho defendant, and tho other appeal, S. A. 
No. 69 of 1915 is by tbe plaintiff. The main 
questions, which arise for decision in tbe two 
appeals, aro (a) tbe rent payable by tho defend¬ 
ant in tbe years in suit in respect of tho lands 
in question, and (b) cess payable for tbo same. 
Tho two appeals ariso out of a suit for recovery 
of rent and cess for tbe period 1346 to eight 
annas lust of 1350 Fasli. The plaintiff is 
the sixteen annas proprietor of tho village 
in which tho defendant holds 149 bighas 
18 kathas and 8 dhurs of lands. The lauds aro 
in two blocks, one of 70 bighas, and tho other of 


79 bighas odd. The quality of the soil of the 
two blocks is not the same; one of the blocks is 
of inferior quality and the other of superior 
quality. The admitted position is that rent pay. 
able for the superior quality block is Rs. 6-3-6 
per bigha and that for the inferior quality block 
is Rs. 2 per bigha. It is further admitted that 
the defendant has to pay rent for the area 
actually cultivated in a particular year. There 
was a dispute in the trial Court as to the parti, 
cular areas which were cultivated in the years 
in suit. The learned Munsif accepted as correct 
the areas of cultivable land as given in the 
plaint in the years in suit. This finding has not 
been disturbed in appeal, and learned counsel 
for tbe defendant-appellant has not raised this 
question before us. It must, therefore, be taken 
that no question as to the areas of land culti¬ 
vated in the years in suit arises now. There was, 
however, a dispute between the parties if the 
areas cultivated in the years in suit appertained 
to tbe superior quality block or the inferior 
quality block The finding of the learned Munsif 
was that the lands so cultivated belonged to 
the inferior quality block and rent was payable 
at the rate of Rs. 2 per bigha. The Court of appeal, 
however, has reversed this finding and has held 
that the lands cultivated in the years in suit 
appertained to the superior quality block and 
rent was payable at Rs. 6-3 6 per bigha. The 
defendant-appellant is aggrieved by this decision 
and one of the points in the appeal preferred by 
the defendant-appellant relates to this question. 

[2] As to cess, the plaintiff claimed cess at 
Rs. 38-15-9 a year. The defendant-appellant con¬ 
tended that cess was payable by him as 
a cultivating raiyat at six pies per rupee of 
the rent realizable for a particular year. The 
learned Munsif accepted the contention of the 
defendant and passed a decree accordingly. The 
Court of appeal below has reversed the decision 
of the learned Munsif and has held that cess is 
payable at Rs. 35-13-0 a year minus half anna 
per rupee on the amount of rent realizable in 
each year. Both the parties are aggrieved by 
this decision of the Court of appeal below on the 
question of cess, tbo defendant contending that 
cess is payable only at the rate of six pies per 
rupee of the rout realizable for a particular 
year, and the plaintiff contending that cess is 
payable at Rs. 3S 15 9 a year The appeal of the 
plaintiff is, therefore, confined to the questiou of 
cess only, whereas the appeal of the defendant 
raises both the questions, namely, of rent as 
well as cess. (After discussing the question of 
rent and holding that it turned on a question of 
fact as to which there was no sufficient reason 
for disturbing tbo finding of tbe lower appellate 
Court, the judgment proceeded.) 


g 1 

h 

i: 

li 






1947 


Patna 421 


Tirloknath v. Ram Ran Bijay Prasad ("Das J .) 


[3] The question of cess, however, presents 
greater difficulties. The tenancy appears to 
have been created by a patta (Ex.E) of the year 
1308 Fasli. The rent payable for the lands is not 
lump rental, but is fixed at a rate per bigha, and 
would vary from year to year according to the 
area cultivated in a particular year. Learned 
counsel for the defendant appellant has placed re¬ 
liance on two judgments (exs. 3 and B) and also on 
the decree (Ex. c). The judgment (Ex. 3 ) and the 
decree (Ex. C) no doubt show that the defendant 
was held to be an occupancy raiyat in respect 
of the lands in question. The judgment (ex. 3) 
further shows that the rate of rent per bigha, 
in accordance with the stipulations of the patta 
of 1308, is payable in respect of only the cultur- 
able lands found on measurement every year. 
The judgment (Ex. B) shows that in a rent suit 
of 1921 cess was allowed at six pies per rupee 
on the annual rent paid per year. The question 
of the status of the defendant under the Cess 
Act was not, however, in issue in that suit and 
there was no discussion of the question in the 
judgment. The plaintiff, on the contrary, relies 
very strongly on the schedule of valuation prepar¬ 
ed by the Cess Revaluation Officer, subsequent to 
the aforesaid judgments. This document is ex¬ 
hibit 2 in the record, and shows the defendant 
as a tenure-holder for the purpose of the Cess 
Act, and the annual valuation of the entire hold¬ 
ing is shown at the sum of Rs. 886-6-0. The con¬ 
tention of the plaintiff is that the defendant 
must pay cess as a tenure-holder, that is, at 
the rate of one anna on the annual value of the 
land comprised in the tenure, less a deduction 
calculated at £ anna for every rupee of the rent 
payable for the tenure, which is R3. 525-2-6. 
According to the plaintiff’s calculation, cess is 
payable at one anna per rupee on Rs. 886-6-0 
less deduction of J anna per rupee onRs. 525-2-6. 
If calculated in this way, the cess comes to Rs. 
38-15-9 a year. Learned counsel for the plaintiff 
has also referred to S.93, Cess Act. and has contend¬ 
ed that the valuation fixed by the Cess Revalua¬ 
tion Officer is open to revision by the Commissioner 
or the Board of Revenue, and cannot be interfered 
with by the Civil Court. There is, in my opinion, 
no doubt that the status of the defendant, for the 
purpose of the Cess Act, must be considered with 
reference to the provisions of the Cess Act. As 
has been pointed out in numerous decisions, the 
expressions “cultivating raiyat ” and “tenure- 
holder” have a special meaning in the Cess Act, 
which is different from the meaning attached to 
them in the Bengal Tenancy Act. The Cess Act 
defines a cultivating raiyat as meaning a person 
cultivating land and paying rent therefor not 
exceeding one hundred rupees per annum. The 
definition of the expression “tenure” shows that 


it includes every interest in land, whether rent¬ 
paying or not, save and except an estate, and 
save and except the interest of a cultivating 
raiyat . Therefore, a “tenure” is, more or less, a 
residuary interest, not being an estate nor the 
interest of a cultivating raiyat. On behalf of the 
defendant-appellant, stress has been laid on 
the words “paying rent” in the definition of a 
cultivating raiyat , and it has been contended 
that inasmuch as the defendant in this case pays 
rent which varies from year to year and may 
be less than one hundred rupees in some years, 
he must be considered to be a cultivating raiyat 
for those years in which he pays less than one 
hundred rupees per year. In my opinion, the 
definition of a cultivating raiyat as given in 
S. 4 should be read with s. 41, Cess Act 
which shows . the mode of payment of local 
cess by a holder of an estate, by a holder 
of a tenure and by a cultivating raiyat. We 
are not concerned in this case with the holder 
of an estate. Sub-s. (2) of s. 41, Cess Act shows 
the mode of payment of cess by the holder 
of a tenure. When speaking of the deduction 
which the holder of a tenure is entitled to, the 
expression used is “less a deduction to be 
calculated at one-half of the said rate for every 
rupee of the rent payable by him for such 
tenure.” I have underlined (here italicized) 
the word “payable.” Similarly in the case of 
a cultivating raiyat the expression used is 
“calculated at the said rate upon the rent 
payable by him.” I have again underlined 
( here italicized ) the word “payable.” When 
the definition of. a cultivating raiyat talks of 
“paying rent not exceeding one hundred rupees 
per annum,” it can only mean the rent payable 
for the land which the person cultivates. The 
rent payable for the holding in our present case 
is Rs. 525-2 6; it exceeds one hundred rupees. In 
this view, it cannot be held that the defendant 
is a cultivating raiyat as per the definition 
given in the Cess Act. 

[4] There is another way of looking at the 
question. The definition of a cultivating raiyat 
does not envisage a case of varying rent, viz., a 
case where rent paid exceeds one hundred rupees 
in some years and does not exceed that amount 
in other years. Such a case must, therefore, 
come under the definition of a tenure which 
includes every other interest except an estate 
and the interest of a cultivating raiyat. In 
this view also the defendant is a tenure-holder 
for the purposes of the Cess Act. 

[5] There is, however, a much simpler answer 
to the contention raised on behalf of the de¬ 
fendant-appellant, which is provided by s. 93, 
Cess Act. The judgments on which the de- 
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fendant relies are anterior to the Cess Revalua. 
tion. Exhibit 2, the cess revaluation schedule, 
shows that the defendant was treated as a tenure- 
holder for the purpose of valuation of his holding 
and the valuation so fixed by the Cess Revalua. 
tion Officer could be revised only by the Com¬ 
missioner or the Board of Revenue. The civil 
Court cannot go behind it and must accept that 
valuation as correct for the purposes of the Cess 
Act. The effect of s. 93, Cess Act has been 
considered in several decisions of this Court, see 
90 I. C. 621 1 and 19 P. L. T. 852. 3 The latter is a 
Division Bench decision, where it was observed 
as follows: 

“There can be no doubt that the ci\ il Court has juris¬ 
diction to grant relief in a case where the Cess Depart¬ 
ment has acted ultra vires and imposed liability for cess 
on income which is not subject to cess. Section 93 is 
no bar to such a suit; that is to say, while the section 
does not bar a suit to establish that the amount on 
which the defendants have been assessed, is not subject 
to the Cess Act nt all, it does bar a suit in which the 
contention is that not that the Cess Department acted 
ultra vires but merely that its decision is wrong.” 

In the case before us the contention of the de¬ 
fendant is that the Cess Department was wrong 
in treating him as a tenure-holder. This the de. 
fendant cannot be allowed to say. Ho should 
have moved the Commissioner or the Board of 
Revenue for the revision of the valuation. Not 
having dono so, he cannot ask the civil Court 
to revise the valuation fixed for the purposes of 
the Cess Act. Learned counsel for the defendant- 
appellant has refeired us to 8 P. L. T. G43. 3 This 
decision has been considered in 19 l\ L. T. 352, 2 
and it has been pointed out that it does not in 
any way affect the decision of Ross J. in 90 I. 
C. G 21 . 1 Rolianco has also been placed on the 
more recent decision in A. I. R. 1916 Pat. 
200 . 1 This decision is, however, of no help to the 
defendant. The decision was given in a case in 
which thore was originally one holding of 155 
bighas with rent exceeding one hundred rupees: 
therefore, the holding was valued as a tenure 
in tho revaluation proceedings; the holding was 
subsequently split up into four holdings with 
the consent and concurrence of tho landlord; and 
since that time the rent in respect of each 
of tho holding was less than onohundred rupees. 
In thoso circumstances, it was held that tho de¬ 
fendants w'ero cultivating raiyats within the 
meaning of s. 4, Cess Act. it was further observed 
that it was open to tho landlord not to consent 
to tho splitting up of tho holding in which caso 
cess would lmvo been payablo under clause (2) 
of S. 41; but tho landlord having given his cou- 
sent to tho splitting up could not then refuse to 
treat the tenants of the different holdings as 
cultivating raiyats. In thecasololoro us nothin* 
has happened after tho cess re-valuation, a°t 

which time tho defendant was treated as a tenure. 


holder for the purposes of the Cess Act. There 
has been no splitting up of the holding and the 
rent payable for it is the same as before. There, 
fore, the principles laid down in A. I. R. 1946 
Pat. 200 4 cannot apply to this case. I am, there, 
fore, of the view that s. 93 is bar to the plea of , 

the defendant that cess is payable by him as a 
cultivating raiyat. J 

[6] For the reasons given above, I would 
dismiss the defendant’s appeal, namely, Appeal 
No. 4 52 of 1945, but without costs. The plaintiff’s 
appeal, namely, Appeal No. 59 of 1945, is allowed 
but without costs, and the decree of the Court of 
appeal below will be modified by allowing ces3 
at the rate claimed by the plaintiff, namely, Rs. 
38-15-9. 

Manohar Lall J. —I agree. I wish to make 
a few observations about the argument raised 
on the application of certain sections of the Cess 
Act. 

[8] The liability of the tenure-holder to pay 
cess is a statutory liability provided by S. 41 (l), 
Cess Act which determines the amount and also 
tho rate. Similarly the liability of the cultivat- 
ing raiyat is determined by sub-clause (3). 

[9] Great confusion is apt to arise and very often 
arises when it is not clearly borne iu mind that 
the definitions of ‘cultivating raiyat’ anda ‘tenure- 
holder with whioh we are ordinarily familiar in 
dealing with cases under the Tenancy Act are 
widely different from the definitions given to 
these two familiar expressions in the Cess Act. 
This has been repeatedly emphasised by various 
decisions of this Court. 

[10] Is the defendant-appellant a tenure-holder 
or a cultivating raiyat within the meaning of 
tho Coss Act? It is admitted and indeed amply 
established that in the cess re-valuation proceeding 
this defendant lias been described as a tenure, 
holder. Tho area of the land in his possession 
is given in the schedule and the annual rental 
which is payable by him as stated in his kabuliat 
i. o. Rs. 525-2-6 is also given under tho appro¬ 
priate heading towards the top. The contention of 
tho appellant is that he caunot be treated as a 
teuure-holdor for the years in suit as on the find¬ 
ings of fact arrived at by the Courts below ho is 
liable to pay rent at less than Rs. 100 per annum 
for thoso years. 

[11] The onus is on the appellant to prove 
that for the years in suit ho should bo treated 
as a cultivating raiyat. Now, has ho discharged 
that onus? llo says that he comes within the 
definition of a cultivating raiyat because for the 
years iu suit he has been found to have cultivated 
only a part of tho land comprised within the 
tenure so that ho is liable ouly to pay rent at 
less than Rs. 100 per annum for each of the years 
in suit. Iu order to test the validity of this con- 
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fcention the peculiar termg of the lease under 
which the appellant holds have to be examined. 
This lease has been construed between the 
parties by the civil Court in a previous litigation. 
There it has been correctly held that although 
the lessee is liable to pay rent over Rs. 500, per 
annum as found in the document, but he is not 
liable to pay this entire sum if in any particular 
year he happens to cultivate a smaller area or 
rather if a smaller area only becomes culturable, 
and in that case he is to pay rent according to 
different rates for that portion of the land which 
he cultivates or becomes culturable if it falls 
within the superior kintJ from that which he 
cultivates if it falls within the inferior kind. The 
reason for this peculiarity is that the land is 
situated near the river and is liable to be flooded 
with water every year and thus a part of it may 
become unculturable. It was, therefore, provided 
that the defendant will be liable to pay rent at 
the rates mentioned in the document for the two 
kinds of land which have become culturable in 
the years in suit. These being the terms 
of the tenancy it follows, in my opinion, 
that the rent payable by the defendant is always 
over Rs. 500, per annum as has been fixed by the 
kabuliat although the rent which is actually paid 
by the lessee in and for a particular year may 
-depend upon different circumstances. In the 
present case, therefore, the answer to the question 
as to whether the defendant is a cultivating 
raiyat or a tenure-holder depends not upon the 
actual area which may be found to have been 
culturable in tbe particular years in suit, but 
upon the actual area which thi3 particular tenant 
has a right to cultivate or which he ordinarily 
is expected to cultivate provided that by the 
operation of the physical laws of nature so much 
land was actually culturable in the years in suit. 
If the matter is looked at from this point of 
view, the contention of the defendant appears to 
me to be wholly untenable. It may also be 
observed that to accept the contention of the 
appellant would mean that he would b9 a tenure- 
holder in one year and a cultivating raiyat in 
another year although no change has occurred 
•between him and his landlord as to the terms 
upon which he holds the lands comprised in the 
tenancy. 

[ 12 ] I do hot think the defendant seriously 
contended that the provisions of S. 93, Cess 
Act did not prevent him from, contesting the 
cess revaluation proceedings. If that was his 
contention, it is completely answered by the cases 
of this Court referred to in the judgment of my 
learned brother. But I rather gather his conten¬ 
tion was that after the cess revaluation proceed¬ 
ings it has been held in a decision of the 
rent Court and in a title suit between 


the parties that this defendant is liable to pay 
cess as a cultivating raiyat. Itris indeed open to 
the defendant to urge that after the ces3 revalua¬ 
tion proceedings the situation has changed and 
that as between the landlord and himself he is 
now in possession of the same or a lesser area 
for which he is liable to pay rent at less than 
Rs. 100 per annum. This was the case in A.I.R. 
194G Pat. 200. 4 But in the present case the situa¬ 
tion remains exactly the same as it was when the 
lands comprised in the tenure were .leased out 
to the defendant. No alteration has taken place 
and no fresh agreement has been arrived at 
between the parties. In one of the judgments 
relied upon, all that was held was that the lease 
was given effect to and that upon its proper inter¬ 
pretation the defendant is liable to pay rent on 
the terms already stated by me. In the second 
judgment relied upon, the Court did not decide 
the question but merely held that the defendant 
should pay cess as a cultivating raiyat. That 
judgment cannot be treated as res judicata. As the 
question does not appear to have been raised, no 
decision was arrived at by the Court—the Court 
merely decreed the tent for those years and 
added on the cess at half anna per rupee on the 
rental so decreed. Now that the question has been 
raised, it has to be decided, and this decision, in 
my opinion, should be given on the interpretation 
of the kabuliat and on the interpretation of 
S. 41 and the definition sections of the Cess Act. I 
agree entirely with my learned brother in the 
view which he has taken. 

[13] I have come across many cases where the 
landlords realise a reduced rent from the tenants 
for some years after giving a mafi, they remit 
the interest due, but they never remit the 
cess which is payable by the tenant on 
the reasonable plea that they cannot remit 
the amount of cess as they have either already 
paid the same or are liable to pay it to the Collec- 
tor. Take a case where the defendant is a tenure- 
holder paying over Rs. 100 per annum but by 
some arrangement between him and the land¬ 
lord he has been allowed a remission every year 
for some years or where he is entitled to remission 
on account of diluvion or temporary deterioration 
of the soil. Can it be successfully urged that such 
a defendant ceases to be a tenure-holder for those 
years within the meaning of the Cess Act on 
account of the conditions just mentioned? In my 
opinion, the answer is in the negative. 

[14] For these reasons, I am of opinion that 
the appellant is liable to pay cess as a tenure- 
holder as determined by my learned brother. 

G-B. Decree modified. 
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Madhuban Ganda and others—Plaintiffs 
—Appellants v. Basanta Khetri — Defendant 
— Respondent. 

Appeal No. 164 of 1941, Decided on 17-9-1946, from 
appellate deoree of Sub-Judge, Sambalpur, D/- 31-1- 
1941. 

(a) C. P. Tenancy Act (1 [I] of 1920), S. 11, pro¬ 
viso—“Inheritance”—Survivorship, if ruled out by 
use of word “inheritance.” 

The effect of the use of the word “inheritance” in 
S. 11, together with the first proviso, manifestly rules 
out survivorship. The first proviso makes it apparent 
that th* word is used advisedly and the provi-o can 
only be read as meaning that no person shall take 
any interest on the death of an occupancy tenant dur¬ 
ing the lifetime of any ancestor who is a nearer heir: 

13 A. I. R. 1926 Nag. 277 and 14 A. I. R. 1927 Nag. 
272, Dissent. [Para 9] 

(b) C. P. Tenancy Act (1 [I] of 1920), S. 12- 
Transfer in contravention of section — Effect of 
sub-section (4)— Applicability of S. 13—C. P. Ten¬ 
ancy Act (1 [I] of 1920), S. 13 _ T. P. Act (1882), 
S. 54. 

A transfer in contravention of S. 12 is merely void¬ 
able and can only bo avoided by certain persons subject 
to certain conditions. But sub-s. (4) of S. 12 prevents 
registration, and tho effect of this will clearly be that 
where the sale is for Rs. 100 or upwards it will be not 
only voidable as boing in contravention of S. 12, but will 
also be wholly void under S. 54, T. P. Aot for lack of 
registration. In suoh a case S. 13 will have no appli¬ 
cation, because thero being no sale at all there has been 
no actual contravention of S. 12 but only an attempted 
one and the remedy, if any, will be in the civil Court. 
That means that S. 13 is only applicable to cases of 
transfers in contravention of S. 12 for a sunt less than 
Rs. 100: 32 A. I. R. 1945 Nag. 119 and 16 A. I. R. 
1929 Nag. 65, Rel. on. [Para 12] 

(c) C. P. Tenancy Act (1 [I] of 1920), S. 105 (c) 
—Applicability—Unregistered transfers for Rs. 100 
or more. 

The bar in S. 105 (c) will only be applicable where 
the application would lie under S. 13, and there¬ 
fore, can have no application in tho caso of unregistered 
transfers for Rs. 100 or more, and there is nothing in 
S. 105 which in such a case can bar the jurisdiction of 
tho civil Court. [Para 13] 

(d) Transfer of Property Act (1882), S. 53A — 
Provisions of, if confer title on transferee — Provi¬ 
sions used in defence and not for attack. 

Tho provisions of S. 53A do not confer any title on 
the transferee. They can bo used only in defence, and 
not for attack, and, moreover, they can be used in def¬ 
ence only against the transferor or any other person 
claiming under him. Thus, where in a suit for declar¬ 
ation of title to and recovery of possession over certain 
lands comprising an occupancy holding tho plaintiffs 
are persons claiming under tho transferor as his heirs, 
tho provisions of S. 53A can bo sot up in defence 
against them, and though tho part performance may 
havo created no titlo in tho transferee the pluintiffs can 
enforce no right in respeot of the property on tho 
ground of look of registration. Tho equitablo basis of 
the doctrine is that having sold tho property to the 
transferee, having taken his money and having put him 
in possession, then even if the transfer is void tho trans¬ 
feror in tho interests of the prevention of fraud will not 
be heard to say so, and neithor will any one claiming 


under him: 32 A. I. R. 1945 Nag, 119 and 16 A. I, B. 
1929 Nag. 65, Disting. [Para 15} 

(’45-Corn.) T. P. Act, S. 53A, N. l3, pts. 1 to 3. 

(e) C. P. Tenancy Act (1 [I] of 1920), Ss. 11 and 
12—Transfer contravening S. 12 — Avoidance of— 
Want of legal necessity — Survivorship — Hindu 
law. 

A sale of an occupanoy holding by a tenant may be 
voidable as contravening S. 12, but it cannot be avoided 
by his heirs as being without legal necessity, as the 
heirs do not take by survivorship. [Para 18] 

(f) Specific Relief Act (1877), S. 42—Sale of occu¬ 
pancy holding by tenant — Heirs’ suit for declara¬ 
tion of title and possession — Right to possession 
barred under S. 53A, T. P. Act—Plaintiffs, if entitled 
to declaration — Transfer of Property Act (1882), 
S. 53A. 

Where the plaintiffs, who are the heirs of the tenant 
who sells his ocoupancy bolding, institute a suit against 
the transferee for a declaration of tide to and recovery 
of possession of the holding, but their right to pos¬ 
session is barred by the provisions of S. 53A, T. P. Act, 
the fact that they are claiming not independently of 
the tenant, but under him ns his heirs, debars them 
from setting up any right to obtain a declaration that 
the sale is not binding upon them in face of the provi- 
sions of S. 53A, T. P. Act. [Paia 19) 

(g) C. P. Tenancy Act (1 [I] of 1920), Sch. II, Art* 
1—Applicability—Suit for possession of holding— 
Plaintiff claiming as tenant. 

Article 1 cannot be held only to apply to suits under 
special provisions of the Act but applies to an ordinary 
suit in a oivil Court 9uch as a suit by persons olaiming 
to be tenants for possession based on dispossession or 
exclusion from possession of the holding by the defen¬ 
dant. [Para 20) 

Cases referred :— 

1. t’45) 32 A. I. R. 1945 Nag. 119 : I. L. R. (1945) Nag. 

433 • OOl T fi 437 

2. (’29) 113 I C 110 : 16 A. I. R. 1929 Nag. 65. 

3. ( 26) 92 I. C. 916 : 13 A. I. R. 1926 Nag. 277. 

4. (’27) 102 I. C. 711 : 14 A. I. R. 1927 Nag. 272. 

Af. S. Rao—ior Appellants. 

B. N. Das—lot Respondent. 



Meredith J.—This is a plaintiffs’ second 
appeal against a judgment of reversal, dismiss¬ 
ing their suit for a declaration of title to and 
recovery of possession over certain lands ap* 
pertaining to or comprising an occupancy hold¬ 
ing. The following genealogical table is relevant: 


MARKANDA 


Tirtha (defendant 2) 


I 


hagirathi (Defdt. 9). Mohan (Defdt 4). Madhuban 
I (Plff. 1). 


I 


[aghanath (Plff. 2). Tulsiram (Plff. 3). 

t was alleged that the occupancy holding corn- 
rising schs. a and B of the plaint were the 
nce^tral property of this family, but without 
ho knowledge or consent of the plaintiffs, 
lefondanfc l purchased the lands from defen- 
[ants 2 to 4 by two unregistered sale deeds 
Exs. O and D), dated 29-2-1936, one for Rs. 100 
tnd the other for rs. 300. The plaintiffs alleged 
hat the sales were not for legal necessity, and 
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•were in contravention of S. 12, Central Provin¬ 
ces Tenancy Act, 1920, under which the parties 
living in the Dhariar tract are governed, and were, 
also void for non-registration of the sale deeds. 

[2] Defendant 1 contested the suit, alleg¬ 
ing that the salesowere for legal necessity, for 
payment of arrears of rent and family main¬ 
tenance, and the sale deeds were valid and 
binding on the plaintiffs. 

[3] The Munsif held that the lands belonged 
to Markanda, and after his death devolved on 
Tirtha. The sales were for legal necessity of 
the family, and ever since the sales defen¬ 
dant 1 had been in possession, that is to 
say for four years, but the transfers were in¬ 
valid both for lack of registration and as con¬ 
travening the provisions of s. 12. Hence he 
decreed the suit. 

[4] The learned Subordinate Judge held, 
first that the sales were for legal necessity. 
Secondly, that they were validated by part 
performance under S. 53A, Transfer of Property 
Act, which debars in such cases the transferor, 
or any person claiming under him, from enforc- 
ing against the transferee any right in respect 
of the property of which the transferee has 
taken or continued in possession, other than a 
right expressly provided for by the terms of the 
contract. This section was added to the Trans¬ 
fer of Property Act by s. 16, Transfer of Pro¬ 
perty Amendment Act (20 [xx] of 1929), 

[6] Thirdly, the learned Subordinate Judge 
held that, having regard to the terms of S. 11, 
C. P. Tenancy Act, 1920, the plaintiffs could 
have no right to sue in the lifetime of Tirtha, 
defendant 2, since the law of survivorship 
was excluded ; and, fourthly, he held that 
the suit was barred under the two years period 
of limitation provided by Art. 1 of Sch. 2, 
C. P. Tenancy Act. On these grounds he dis¬ 
missed the suit. 

[6] With regard to the first finding, it is 
urged that the Munsif's decision is not clear, 
and that the Subordinate Judge has merely 
endorsed it without examining the evidence 
independently for himself. The finding is not, 
therefore binding in second appeal. It is un¬ 
necessary to pronounce any opinion on this 
contention for reasons that will presently be- 
come apparent. 

[7] With regard to the right to sue and the 

applicability of s. 63A, Transfer of Property 
Act, the appellants rely upon Chindhu v. Dadu 
(A. I. R. 1946 Nag. 119 1 ) and Maksudan Singh 
> v . Darbargir U18 I. 0. 110 2 ), in both of 

which it was held that where an occupancy 
holding purports to be transferred for more 
than Rs. 100 by an unregistered sale deed, the 
sale, deed being wholly void for lack of regis- 


tration under s. 54, Transfer of Property Act,, 
there has been no transfer at all, and conse¬ 
quently, no contravention of S. 12, C. P. Ten¬ 
ancy Act, but only an attempted one. The- 
position of the vendees would, therefore, be 
that of trespassers. Section 13, Tenancy Act 
could have no application, and a suit for eject¬ 
ment would lie in a civil Court, In neither of 
these rulings is any reference made to S. 53 A, 
Transfer of Property Act, or the doctrine of 
part performance. 

[8] Before I proceed further to consider the 
contentions raised on the findings of the lower 
appellate Court, I think it advisable to examine 
the relevant provisions of the C. P. Tenancy 
Act, 1920, Section 11 of that Act is as follows : 

“The interest of an occupancy tenant shall on his 
death pass by inheritance in accordance with his per¬ 
sonal law : 

Provided that— 

(i) no person shall take any interest during the life¬ 
time of any ancestor of such person in the male line 
of descent from the tenant ; 

(ii) no collateral shall be entitled to inherit unless 
be is a male in a male line of ascent or descent and 
within seven degrees of kindred from the tenant.” 

[9] It is contended for the appellants that 
the provisions of this section do not mean that 
the law of survivorship is inapplicable. Reli¬ 
ance is placed on two decisions of Hallifax 
A. J. C., Barati v. Surit (92 I. C. 916 3 ) and 1 
Durlu v. Shiolal (102 I. c. 7li 4 ), where the opi- 
nion was expressed that the use of the word 
“inheritance” in S. 11 does not rule out .sur¬ 
vivorship. In neither case has that learned 
Judge considered the effect of proviso 1. 
With the greatest respect to him, it seems to 
me that the effect of the use of the word 
“ inheritance ” together with the proviso, mani¬ 
festly rules out survivorship. The use of the 
word “inheritance”, if that stood alone, might, 
as he thinks possible, be due to inadvertence, 
though that view seems to me difficult to accept 
having regard to the marked contrast between 
the wording of s. 11 and S. 5. Section 5 pro¬ 
vides that “The interest of an absolute occu¬ 
pancy tenant in his holding shall on his death 
pass by inheritance or survivorship in accord¬ 
ance with his personal law,” whereas the words 
“or survivorship” are omitted from S. 11. 
However that may be, proviso 1 makes, 
it apparent that the word is used advisedly. 
I can only read that proviso as meaning that 
no person shall take any interest on the death 
of an occupancy tenant during the lifetime of 
any ancestor who is a nearer heir, or, applying 
it to the present case, on the death of Markanda 
neither defendant 3 nor defendant 4 nor plain¬ 
tiffs 1, 2 and 3 could take any interest dur¬ 
ing the lifetime of Tirtha, defendant 2. In- 
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other words, they can have no personal interest 
by survivorship. Their interest is merely a 
contingent one on the death of Tirtha. The 
significance of this is that the plaintiffs must be 
regarded as persons claiming, if at all, under 
Tirtba as his heirs and successors, and can 
have no personal interest in their own right. 

[10] Section 12 of the Act specifies the limited 
extent to which an occupancy tenant may 
transfer his holdings, and sub-s. (4) of that sec¬ 
tion provides that: 

"Notwithstanding anything contained in the Indian 
Registration Act, 1908, no officer empowered to register 
documents thereunder shall admit to registration any 
document which purports to contravene the provisions 
of this section.” 

[11] Section 13 is as follows: 

” If an occupancy tenant transfers his right in his 
holding or any portion thereof in contravention of 
S. 12 any person who, if ho survived the tenant with¬ 
out nearer heirs, would inherit the holding, or the 
landlord of such tenant may apply to a Revenue 
Officer to he placed in possession, subject, so far as the 
Revenue Officer may, in accordance with rules made 
under S. 109, determine, to his acceptance of the 
liabilities of tho tenant for arrears and for advances 
for necessary expenses of cultivation.” 

and provides a remedy where there has been 
a sale in contravention of S. 12. It may appear 
at first sight that S. 13 is in couflict with 
S. 11, since it provides that any person who, 
if he survived the tenant without nearer heirs, 
would inherit the holding, may apply to the 
Revenue Officer to bo placed in possession, 
subject to certain conditions. This, however, is 
not tho case, because s. 13 must he read with 
S. li, and s. 14 provides that upon such appli- 


and there is nothing which is voidable undeti 
S. 13, and in such a case the remedy, if any, 
( will lie in the civil Court. That means that 
S. 13 is only applicable to cases of transfers in 
contravention of s. 12 for a sum of less than’ 
Rs. 100. • 

[13] Now let us consider the application of 
S. 105, Tenancy Act. This provides in substance 
that the civil Court shall have no jurisdiction, 
and shall entertain no suit instituted to obtain 
a decision on any matter which the Revenue 
Officer is empowered to determine; and with 
particular relevance to the present case the 
civil Court has no jurisdiction over “ (c) claims 
to set aside transfers by occupancy tenants 
under S. 13.” The bar will clearly only be 
applicable where the application would lie under 
s. 13, and, therefore, can have no operation 
in tho case of unregistered transfers for Rs. 100 
or more, and there is nothing in S. 105 which 
in such case can bar the jurisdiction of the civil 
Court. 

[14] Now, after clearing the ground, let us 
consider the points that arise for decision. 
The plaintiffs have challenged the sales in this 
case on three independent grounds, and if any 
one of them succeeds the suit must succeed. 
The first ground is that the sales are void for 
lack of registration, the second that they are 
voidable as being in contravention of S. 12, 
Tenancy Act, and tho third that they are void¬ 
able by members of the family other than the 
transferors as not being for legal necessity. Ik 
is necessary to consider each of these conten- 



cation tho Revenue Officer is to inquire into tion in turn. 

and decide who, from amongst such persons as [15] In my opinion, S. 58A, T. P. Act is a 
desire to bo placed in possession, is first entitled complete answer to the contention regarding 

to he so placed. Thus, a person who is not at lack of registration. It is perfectly true that in 

tho time the nearest heir can apply, hut ho the two rulings relied upon, Ghindhu v. Dadu 

cannot succeed. Possession will ho given to the (a. I. R. 1945 Nag. 119 1 ) and Maksudan Singh 

nearest heir. It cannot bo given to the tenant v. Darbargir (113 I. C. 110 s ), S. 53.\ was not con- 

himself, who is evidently regarded as having sidered, evidently because it was not regarded 

forfeited all rights to tho holding by reason of as having any application. That was perfectly 

tho transfer. correct for the simple reason that in each of 

[12I Quite evidently, a transfer is merely those cases the suit was by the laudlord. Where 

voidable by reason of being in contravention a sale is void for lack of registration under 

Jof s. 12. It can only ho avoided by certain per- s. 54, T. P. Act, S. 53A does not give it any 

jsons subject to certain conditions. But sub-9. (4) validity. The provisions of that section do not 
( of s. 12 prevents registration, and the effect confer any title on the transferee. They can bd: 

iof this will clearly bo that whero the sale used only in defence, and not for attack, and, 

( is for Rs. loo or upwards it will bo not only moreover, they can be used in defence only, 

I voidable us being in contravention of s. 12, but against tho transferor or any other person 

I will also bo wholly void under S. 54, T. P. Act claiming under him. In both tho cases in quQ9« 

for lack of registration. In such a caso S. 13 tion the suit was filed by the landlord to eject 

jwill ha\o no application, because, as pointed out the trespasser on tho ground that tho holding 

fo the rulings upon which tho appellants rely, had been abandoned. The landlord was not a 
^heie being no sale at all there has been no person claiming under the tenant, and, there- 

Mtiial contravention of s. 12 but only an fore, S. 53A could not possibly have been set up 

attempted one. No interest has been transferred by way of defence. The view taken in the two 
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rulings was, accordingly, perfectly correct, and 
I can find no reason to quarrel with them. But 
it appears from the analysis of S. 11, which I 
have made that the plaintiffs in the present 
case are persons claiming under the transferor 
t Tirtha as his heirs. Therefore, in my opinion, 
the provisions of S. 53A can be set up in defence 
'against them, and, though the part performance 
'may h*ave created no title in defendant 1, the 
plaintiffs can enforce no right in.respect of the 
property on the ground of lack of registration. 
The equitable basis of the doctrine is that hav¬ 
ing sold the property to the defendant, having 
taken his money and put him in possession, 
then even if the transfer is void the transferor 
in the interests of the prevention of fraud will 
not be heard to say so, and neither will any one 
claiming under him. 

[16] I now turn to the next contention, that 
the sale is liable to be set aside as being in con¬ 
travention of s. 12, Tenancy Act. Here the 
answer is simple. That fact in itself affords no 
remedy by suit, but only by an application 
under S. 13. In so far as the suit is regarded as 
a suit not to eject a trespasser on the ground 
that the sale is void for lack of registration, but 
to avoid a sale in contravention of s. 12, it is a 
suit which is barred under S. 105, Tenancy Act. 
The only remedy, so far as that contravention 
is concerned, is an application under S. 13. 

[17] The plaintiffs are thus upon the horns 
of a dilemma. If the sale is regarded as void 
for lack of registration, S. 53A provides a shield 
against them. If it is regarded as voidable for 
•contravention of s. 12, then S. 13 provides a 
remedy, and S. 105 bars the jurisdiction of the 
civil Court. Section 12 by itself cannot make a 
sale void, or attract the jurisdiction of the civil 
Court. For the civil Court it can provide no 
cause of action. 

[18] There remains the attack on the sale as 
being without legal necessity. If the plaintiffs, 

•' as I have held, do not take by survivorship, the 
doctrine of legal necessity has absolutely no 
application to the case and is entirely irrele¬ 
vant. Tirtba as successor of Markanda is not a 
limited owner, but a full owner. His successors 
have no right in themselves, which they can 
enforce. They have a contingent right which 
can only arise after his death. If Tirtha has not 
an absolute right of transfer, it is not because 
he is a limited owner, but because s. 12, Tenancy 
Act, provides a bar. His sale may be voidable 
as contravening s. 12, but it cannot be avoided 
by his heirs as being without legal necessity. 

[19] Lastly, it has been argued by Mr. M. S. Rao 
for the appellants that, if they cannot maintain 
-their suit for possession, at least it can be treat¬ 
ed as a declaratory suit, and they can be given 


a declaration that the sales are not binding 
upon them. Declaratory suits are only main¬ 
tainable if they come -within the provisions of 

S. 42, Specific Relief Act. It is quite true that, 
as is shown by illustrations D and E to that 
section, where a person having a mere life into- 
rest alienates property, the reversioner can sue 
for a declaration that the alienation is invalid 
against him; and similarly where a widow of a 
sonless Hindu alienates the property of which 
she is in possession as such, the person presum¬ 
ably entitled to possess the property, if he 
servived her, may obtain in a suit against the 
alienee a declaration that the alienation w r as 
without legal necessity and so void beyond the 
widow’s lifetime. But even if we assume that 
the plaintiffs could otherwise obtain a declara¬ 
tion of their possible rights upon the death of 
Tirtha, w r ere they not claiming under him but 
independently of him, as in the case of a rever¬ 
sioner upon the death of a limited owner, or of 
a Hindu widow, the fact that they are claiming 
not independently of Tirtha, but under Tirtha 
as his heirs, debars them from setting up any 
such right in the face of the provisions of S.53A, 

T. P. Act. 

[ 20 ] Before I finish, there is one more point 
which I should deal with, namely, the finding 
of the lower appellate Court that the suit is 
barred by limitation under Art. 1 of Sch. 2, 
Tenancy Act. This provides a period of limita¬ 
tion of two years in the case of suits for posses¬ 
sion of a holding by a person claiming to be a 
tenant, from which he has been dispossessed, or 
excluded from possession, by any person. In my 
opinion this Article would govern the present 
suit. It is argued before us that reading the 
Article with S. 104 it should be held only to apply 
to suits under the Act, but I do not think this 
Article relates to suits under the special provi¬ 
sions of the Act, because nowhere in the Act do 
I find any special provisions for a suit of this 
kind. The reference must, therefore, be to an 
ordinary suit in the civil Court. The present 
suit is certainly by persons claiming to be 
tenants, and is a suit for possession based on dis¬ 
possession or exclusion from possession of the 
holding by the defendants. 

[21] In the result the appeal fails, and must 
be dismissed, but in the circumstances I would 
make no order for costs. 

Ray J. — I agree. 

Appeal dismissed . 
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Das and Dalziel JJ. 

Ramchandra Nath and another — Accused 
—Appellants v. Emperor. 

Death Ref. No. 3 and Cri. Appeal No. 25 of 1946, 
(Orissa). Decided on 7*11-1946,made by Addl, Sessions 
Judge, Kuraput-Jejpore, D/-8-8-1946. 

(a) Criminal P. C. (1898), S. 350 — Applicability 
to Sessi* ns Judges —Power of Sessions Judge to 
pronounce judgment on evidence recorded by pre¬ 
decessor—Consent of accused if cures defect. 

Section 350 is an exception to the general rule that a 
judgment must be delivered by the Judge who has 
heard tbe evidence. The substantive part of the section 
refers only io cases where one Magistrate is succeeded 
by anolier. It does not refer to cases tried by Sessions 
Judges. The reference to the High Court in proviso (b) 
does not, in any way, enlarge the scope of the sub¬ 
stantive part of the section. It merely gives the High 
Court power to interfere in cases where a conviction is 
based on the evidence not wholly recorded by the Magis¬ 
trate before whom the conviction was held. Section 350, 
therefore, applies only to Magistrates and not to Sessions 
Judges and a S*ssions Judge is not competent to pro¬ 
nounce judgment on evidence recorded by his prtdeccs- 
eor, or on evidence partly recorded by his predecessor 
and partly b) himself. \Vhethir the accused persons 
consent to such procedure or not will not make any 
difference in the legal position. Similarly the absence of 
a provision similar to S. 350 in Chapter 23 dealing with 
trials in the High Courts and Courts of Session will 
not mate any difference: 23 W. R. (Cr.) 59 ; 21 W. R. 
(Cr.) 47; 3 Mad 112; 26 Bom 50; 8 C. L. J. 59; 35 All. 
63 and 14 A. I, R. 19*27 Bom. 161, Bel. on. 

[Paras 3 and 4] 

Cr. P. C.—(’46-Com.) S. 350, N. 1, Pts. 1, 2, 7 and 8. 

(b) Criminal P. C. (1898), S. 423 — Retrial when 
can be ordered. 

In all serious cases wbero the first trial, owing to a 
defect of jurisdiction or similar cause, is rendered 
abortive, a new trial ?hould be order* d, unless it is quito 
clear, on the materials before the Court, that there is 
no chance of conviction: 8 C. L. J. 69, Foil, [l’ara 6] 

Where in a murder trial almost the entire evidence 
including that of a solitary ejo-witness to the crime 
was recorded by one Judge and the judgment was pro- 
nounetd by ai other Judge, a retrial was ordered on the 
ground of piejudice to the accused. [Paras 5 and 6] 

Cr. P. C.— (’46-Com.) S. 423, N. 23, Pt. 5. 

Cases referred :— 

1. I’74) 21 W. R. (Cr.) 47, Tbo Queen v. Gopi Noshyo. 

2. (’75) 23 W. R. (Cr.) 69, The Queen v. Rugoonath 
Dass. 

3. (’Hi) 3 Mad. 112, Tarada Baladu v. Tho Queen. 

4 . ( 02) 26 Bom. 60, King-Emperor v. 8akharam 
Pan du rang. 

5. (’08) 8 C. L. J. 59, Durga Charan Sanjal v. Empe¬ 
ror. 

6. (’13) 35 All. 63:17 I. C. 797, Emperor v. Badri 
Prasad. 

7. (‘27) 14 A. I. R. 1927 Bom. 161 : 101 I. C. 178, 
Emjeror v. Dorabji Pestonji. 

P. Misra for G. P. Das, Public Prosecutor —for tho 
lteferenco. 

Qinshnandan Sahay —Against the Reference. 

Das J. — The learned Additional Sessions 
Judge of Koraput-Jeypore has referred the ease 
of Ramchandra Naik and Lakshmidhnr Naik, 


■who are two brothers, for confirmation of the 
sentence of death passed on them for having 
committed tbe offence of murdering their own 
step brother Kamulu Bhumia on 19-12-1945 at 
about 10 A. M. There is also an appeal on behalf 
of the two convicted persons which has been 
heard together with the reference under S. 374, 
Criminal P. C. In view of the order of re-trial 
which we are proposing to pass in this’case, it 
is unnecessary to set out the facts in detail or to 
express any opinion on merits. 

[2] I need only set out such facts as are 
germane to the question of re-trial. The two 
accused persons Ramchandra Naik and Lakshmi- 
dbar Naik were committed to the Court of Sea. 
sion by Mr. K. Satapathi, Stationary Magistrate 
at Jeypore. They were committed on a charge 
under s. 302 read with S. 84, Penal Code. The 
case originally came to the file of the Agency 
Sessions Judge who, by his order dated 10-4-1946, 
transferred the case to the Additional Sessions 
Judge, Jeypore. By an order, dated 3-6-1946 Mr. 
B. C. Das, the then Additional Sessions Judge of 
Jeypore, dispensed with the aid of assessors for 
the trial of the case. This the Additional Sessions 
Judge was empowered to do \mder S. 268, Cri¬ 
minal P. C. as amended and applied to the 
Agency area. Learned counsel for the Crown 
has given us a copy of the notification by which 
the Criminal Procedure Code has been applied 
to the Agency area in question with certain 
modifications. One of the modifications is in 
respect of S. 268, Criminal P. C. Section 268, Cri. 
minal P. C., as modified by the said notification 
reads as follows: 
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“All trials before a Court of Session shall be by jury 
or with tbo aid of assessors or without a jury and 
without the aid of assessors as the Court may decide. 

The Court shall, at the commencement of every trill, 
state by an order in writing the method of trial which 
it proposes to adopt.” 

[8] The learned Additional Sessions Judge 
was, therefore, competent to pass an order 
dispensing with the aid of assessors, the only 
requirement being that he shall state at the 
commencement of the trial by an order in writing 
the method of trial which he proposes to adopt 
This the learned Additional Sessions Judge had 
done by his order dated 8-6-1946. I have referred 
to this matter, because Mr. Girish Nandan Sahay 
who appeared as amicus curia, drew our atten. | 
tion to it and contended that the trial in this -p 
case had been held in contravention of the provi¬ 
sions of S. 268, Criminal P. C. Learned counsel 
was apparently thinking of S. £68 as it occurs in 
the Criminal Procedure Code and not the section 
as modified and applied to the Agency area. 
The trial began on 8-6-1946 before Mr. B. C. Das, 
and he examined witnesses on that date and on 
several successive dates till 1 $. 6 - 1946 . On that > 
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•date the Public Prosecutor put in a petition 
■stating that the investigating police officer was 
absent. The pleader for the defence, who appears 
to be a Sanad holder, put in a petition saying 
that it was necessary to examine the investigating 
police officer. Mr. B. C. Das then postponed the 
hearing till 26-7-1946. It is not very clear from 
the record why such a long adjournment was 
considered necessary in a case where the accused 
persons were indicted on a capital charge. On 
26 7-1946, Mr. J. N. Mohanty was the Additional 
Sessions Judge. Presumably Mr. B. C. Das bad 
been transferred and had made over charge as 
Additional Sessions Judge without finishing the 
case. Mr. J. N. Mohanty enquired of the accused 
persons if they wanted a de novo trial. Their 
pleader did not press for a de novo trial, and 
Mr. J. N. Mohanty examined only the investi¬ 
gating police officer and recorded the statements 
of the accused persons. He heard arguments on 
26-7-1946, and on 8 8-1946, he passed orders con¬ 
victing the accused persons and sentencing them 
as stated above. It would thus appear that Mr. 
J. N. Mohanty did not hear or record any part 
of the evidence in the case except the evidence 
of the investigating police officer. The question 
has, therefore, arisen if, in the circumstances 
mentioned above, Mr. J. N. Mohanty was com¬ 
petent to pronounce judgment convicting and 
sentencing the accused persons, when most of 
the evidence in the case had been heard by an¬ 
other Sessions Judge. In my opinion, the answer 
to the question must be in the negative. Chapter 
23, Criminal P. C., deals with trials before High 
Courts and Courts of Session. There is no provi¬ 
sion in that Chapter which empowers a Sessions 
Judge to pronounce judgment on evidence record- 
ed by another Judge. It is a general principle 
!ihat judgment must be delivered by the Judge 
'who has heard the evidence. There is an excep¬ 
tion to this general rule provided by S. 350 , Cri- 
! minal P. C. This section is very clear it its terms 
and applies in a case where any Magistrate, after 
having heard and recorded the whole or any 
part of the evidence in an enquiry or trial, ceases 
to exercise jurisdiction therein, and is succeeded 
by another Magistrate who has and who exercises 
such jurisdiction. The section says that in such 
a case the Magistrate so succeeding may act on 
the evidence recorded by his predecessor or partly 
by his predecessor and partly by himself; or he 
may re-summon the witnesses and recommence 
the enquiry or trial. There are certain provisos 
to the section which need not be set out in 
detail. It is important, however, to note that 
one of the provisos says that the High Court, 
or in cases tried by Magistrates subordinate 
to the District Magistrate, the District Magis¬ 
trate may, whether there be an appeal or not, 


set aside any conviction passed on evidence 
not wholly recorded by the Magistrate before 
whom the conviction was held, if the High Court 
or District Magistrate is of opinion that the 
accused has been materially prejudiced thereby, 
and may order a new enquiry or trial. The 
substantive part of the section refers only to 
cases where one Magistrate is succeeded by an¬ 
other. It does not refer to cases tried by Sessions 
Judges. The reference to the High Court in 
proviso (b) does not, in any way, enlarge the 
scope of the substantive part of the section : it 
merely gives the High Court power to interfere 
in cases where a conviction i3 based on the 
evidence not wholly recorded by the Magistrate 
before whom the conviction was held. The same 
power is also given to the District Magistrate 
in cases tried by Magistrate subordinate to the 
District Magistrate. There are a series of deci- 
sions of different High Courts which have held 
that s. 350 applies only to Magistrates and not 
to Sessions Judges, and a Sessions Judge is not 
competent to pronounce judgment on evidence 
recorded by his predecessor, or on evidence partly 
recorded by his predecessor and partly by him 
self : 21 w. R. Cr. 47; 1 23 W. R. cr. 59; 2 3 Mad. 
112; 3 26 Bom. 50; 4 8 C. L. J. 59, 6 35 ALB. 63 6 
and A. I. R. 1927 Bom 161. 7 The case in a. I. R. 
1927 Bom. 161 7 related to a case tried in the High 
Court and was decided on different grounds, 
though it was observed there that : 

“A Sessions Judge cannot act on evidence recorded by 
his predecessor and on a change of Judge the Sessions 
trial must commence de novo, for S. 350 does not apply 
to a case of that kind.” 

We asked learned counsel for the Crown whether 
there was any special law or rule in force in the 
Agency area which would enable the Sessions 
Judge to act on evidence recorded by his pre¬ 
decessor. Learned counsel took time for the 
purpose, and was unable to place any such special 
law or rule He has given us a copy of the noti¬ 
fication which applies the Criminal Procedure 
Code to the Agency area in question subject to 
certain modifications mentioned in a schedule. 
These modifications do not show that s. 350 , 
Criminal P. C., has been modified for the Agency 
area. 

[4] The question has also been raised before 
us if the consent of the accused persons or the 
absence of a provision, similar to s. 350, in the 
Chapter of the Code dealing with trials in the 
High Court and the Court of Session makes any 
difference. In my opinion, it makes no differ¬ 
ence in the legal position whether the accused 
persons consent or not. Such consent will not 
give the Sessions Judge jurisdiction to pronounce 
judgment on evidence recorded by another Judge. 
In 23 W. R. cr. 59 2 the same point was raised, 
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and it was held that notwithstanding the priso¬ 
ner’s consent, the conviction and sentence passed 
by the Sessions Judge before whom the evidence 
was not taken was bad and illegal and must be 
set aside. The absence of a provision similar to 
S. 350 in the Chapter dealing with Sessions trials 
cannot make any difference; on the contrary, 
it shows that the framers of the Code did not 
intend that the Sessions Judge, who ordinarily 
deals with graver offences than are dealt with by 
a Magistrate, should pronounco judgment on 
evidence not recorded by himself. Moreover, 
the express terms of s. 350 exclude its applica¬ 
tion to Sessions trials. The use of such express 
terms leaves no room for doubt in the matter. It 
is unfortunate that the pleader- for the accused 
persons consented to a trial which has resulted 
in a deplorable waste of time. It is also unfor¬ 
tunate that the decisions referred to above, which 
have put the matter at rest, were not brought to 
the notice of the learned Additional Sessions 
Judge. 

[ 5 ] For the reasons given above, I must hold 
that Mr. Mohanty was not competent to pro. 
nounce judgment on evidence recorded by his 
predecessor. There was only one eye-witness in 
the casa, and the deposition of the witness shows 
that his demeanour and the demonstration which 
he gave of how r the occurrence had taken place 
were important points for the consideration.of 
the Judge who had to pronounce judgment in 
the case. Apart from the question of legality, 
there is great prejudice to tho accused persons in 
a case of this nature where almost tho entire 
ovidence is recorded by one Judge and judgment 
is pronounced by another, particularly when wo 
remember that the case rests on the testimony of 
a solitary witness whom the Judge pronouncing 
judgment had not seen or heard. 

[G] The conviction and sentence passed by the 
learned Additional Sessions Judge must, there¬ 
fore, be set aside. Mr. Sahay, who has assisted 
us on behalf of tho appellants and to whom we 
are indebted for the assistance rendered, has 
taken us through the entire evidence in the record 
and has contended that there should be no order 
for retrial in this case. The question of a re. 
trial in similar circumstances was considered in 
8 c. L. J. 59. 6 Thero was a difference of opinion 
between Giedt and Woodroffe JJ. on the point. 
Giedt J. had put the matter in the following 
way: 

“In my opinion, tho rule should be that in all serious 
cases whoro tho first trial, owing to defect of jurisdic¬ 
tion or similar oauso, is rendered abortive a now trial 
.should be ordered, unless it is quite clear, on the 
J materials before tho Court that there is no chanco of 
conviction.” 

On a difference of opinion between the tw’O 
Judges, the matter was referred to the Chief 
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Justice who accepted the view that there ought 
to be a retrial unless it is reasonably clear that 
there is very little chance of a conviction. Having 
heard Mr. Girieh Nandan Sahay I am of the 
view that there must be a retrial in this case. 
It is not desirable that I should express any 
opinion on the evidence in the case at this stage. 

[7] In the result, I would reject the referenoe 
and allow the appeal to the extent indicated 
below. The conviction and sentence passed by 
the learned Additional Sessions Judge must be 
set aside, and the case against the two accused 
persons must go back for a fresh trial in accor- 
dance with law. This new trial should be held 
as expeditiously as possible by a Judge other 
than Mr. J. N. Mohanty, who has already ex- 
pressed his opinion in the case. The trial should 
be held by the learned Agency Sessions Judge 
himself or by some other Judge of competent 
jurisdiction who may be available and to whom 
the case may be transferred by the learned 
Agency Sessions Judge. 

Dalziel J.—I agree. 

K.S. Retrial ordered. 
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Boisimo Patro and another—Appellants v. 
T. V. N. Chakravarty and another — Res¬ 
pondents. 

Appeals Nos. 5 of 1941 and 25 of 1945, Decided on 
24-9-1946, from appellate decrees of District Judge, 
Berhampore, D/- 21-9-1940. 

(a) Madras Estates Land Act (1 [I] of 1908), 
Ss. 28 and 29—Long continued payment of rent in 
money at unvarying rate—Presumption. 

Long continued payment of rent in money at an 
unvarying rate in respect of a holding raises a pre¬ 
sumption that the rent of the holding was agreed to be 
paid in money at its inception or that the t caram rate 
had been converted into a money rent once and for all 
by a specific contract supported by good consideration 
and the landlord has to prove that the holding still 
continued to be a t caram tenure : 7 Mad, 865 (F. B.) 
and 6 A. I. R. 1919 Mad. 397 (F.B ), M. on; 3 A.I.R. 
1916 Mad. 147, 11 A.I.R. 1924 Mad. 299 and 7 A.I.R. 
1920 Mad. 115, Disting . [Para 14] 

Where howover it is proved by the landlord that the 
tenure of tho holding was originally troram, it is lor 
the tenant to establish that the waratn rate has been 
converted. Evidence of money payment lor several 
years at varyin^rates under specifio contracts in terms 
of pattas for a stated period does not warrant the 
inference that the toaram system was permanently 
given up : 11 A. I. R. 1924 Mad. 299, Rel. on. 

[Para 18] 

(b) Madras Estates Land Act (1 [I] of 1908), 
S. 77 — Suit for recovery of rent — Tenant disput¬ 
ing amount of rent — Power of Collector to deter¬ 
mine proper rate. 

Where in a suit for recovery of rent the tenant dis¬ 
putes the amount claimed, the Collector can determine 
what the proper rate is : 12 A. I, R. 1925 Mad. 464, 
Bel on. [Para 19] 
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Cases referred : — 

1. (’25) 12 A.I.R. 1925 Mad. 464 : 86 I.C. 18, Mallaya 
v. Gajapathiraju. 

2. (’84) 7 Mad. 365 (F.B.), VenkataGopal v.Rangappa, 

3. (’19) 42 Mad. 475 : 6 A. I. R. 1919 Mad. 397 : 50 
I. C. 616 (F. B.), Periyakaruppa v. Raja Rajeshwara 
Sathupathi. 

4. (1882) 7 A. C. 633 : 52 L.J.Q.B. 193 : 48 L. T. 239: 
31 W. R 293, Goodman v. Saltash Corporation. 

5. (’15) 29 M. L. J. 362 : 3 A. I. R. 1916 Mad. 147 : 
30 I. C. 983, Ayyaperumal Odayan v. Ramasami 
Chettiar. 

6. (’23) 45 M. L. J. 199 : 11 A. I. R. 1924 Mad. 299 : 
72 I. C. 683, Varada Reddi v. Srinivasa Mudaliar. 

7. (’20) 1920 M.W.N. 15 : 7 A. I. R. 1920 Mad. 115 : 
55 I. C. 78, Muthiah Chettiar v. Periyan Kone. 

8. (’10) 33 Mad. 177 : 37 I. A. 110 : 6 I. C. 988 (P.C.), 
Parthasarathi Appa Row v. Venkata Narasayya. 

R. K. Ratho and H. Sen — for Appellants. 

P. V. B, Rao and P. C. Chatter ji — 

^ for Respondents. 

Ray J. —These two appeals have been heard 
together by consent of parties in view of the 
common question of law involved therein and 
shall be disposed of by one judgment. 

[2] T. V. N. Chakravarty Pantulu Garu filed 
one suit for recovery of rent against Baishima 
Patra and another in respect of one holding and 
filed another suit against Dandapani Das and 
another for recovery of rent in respect of another 
holding. In both the suits the common plea was 
that the rent claimed was not lawfully payable. 
The suit giving rise to second Appeal no. 5 of 
1941 was decreed in part and the other suit was 
dismissed by the trial Court. The plaintiff, 
landlord took up appeals in both the suits. The 
learned District Judge allowed the appeals 
decreeing his suit against Baisima Patra and 
another for 13 annas 10 pies for Fasli 1347 as 
against defendant 1 and Rs. 5-4 4 for Fasli 1348 
with interest as against defendant 2 and remand¬ 
ing the other suit to the trial Court for disposing 
of the suit in accordance with law after determin¬ 
ing the rent that is lawfully payable. The tenant- 
defendants have preferred these appeals : s. A. 
No. 5 by Baisima Patra and Akul Das and s. A. 
No. 25 by Dandapani Das. These appeals have 
been referred to the Division Bench by Manohar 
Lall J. 

[3] In order to set the question of law in¬ 
volved in its proper setting, it is necessary to 
set out in some detail the facts giving rise to 
the controversy. 

[4] In the suit against Baisima Patra and 
Akul Das, Baisima was the original tenant and 
Akul is the assignee. The plaintiff claimed 
arrears of rent of 13 annas 10 pies for Fasli 1347 
and Rs. 6-8-10 for Fasli 1348 on the basis of 
the annual. rent including 13 annas 10 pies of 
land-cess and 2 annas 1 pie of educational cess, 
that is, Rs. 19-4-4 settled according to a muehalika 
(kabuliyat) Ex. A executed by Baisima Patra 


Chakravarty (Ray J.) 

in favour of the plaintiff-landlord on 30-4-1931. 
Admittedly the annual rent payable till the date 
of muehalika was Rs. 14-11-6, plus proportionate 
cess. The defence against this claim was that 
the annual rent lawfully payable in respect of 
the holding is Rs. 14-11-6, and the enhanced rate 
claimed on the basis of the muehalika is unen¬ 
forceable inasmuch as no rent can be enhanced 
except in accordance w T ith the provisions of the 
Madras Estates Land Act, 190S, (see s. 24). Exhi¬ 
bit A is impugned by the defence as void as it pur¬ 
ports to effect an enhancement of rent in a 
manner offensive against the prohibition of the 
Statute. The question, therefore, dissolves itself 
as to whether Ex. A effects an enhancement of 
the rate payable in respect of the holding. This 
is the issue in S. a. no. 5. The Revenue Divi¬ 
sional Officer (the trial Court) held that Ex. A 
could not be given effect to as it would override 
the clear provisions of law. He, therefore, grant¬ 
ed a modified decree against defendant 2 alone 
for Re. 1-6-0, only holding the annual rent payable 
as Rs. 14-11-6 and not Rs. 18-4-4, as per Ex. A. 
The learned District Judge in appeal gives effect 
to the contention that the sum mentioned pay¬ 
able as rent of Rs. 18-4-4, is the estimated value 
of the crops and does not represent an enhance¬ 
ment of the waram rate, say, from 8 annas to 
9 annas in the entire produce but is merely the 
estimated value of the same proportion of the 
produce as the landlord had ever been getting at 
the waram rate. In this connection h9 also holds 
that it has not been proved that rent at the 
waram rate has ever been commuted to cash 
rent. In this view he gave the plaintiff a decree 
for the entire amount as claimed. 

[5] In the suit of S.A. No. 25 of 1945, the plain¬ 
tiff claimed produce rent for the years 1350 to 1352 
Fasli. The only contesting defendant 1, Danda¬ 
pani, contended that the plaintiff was entitled to 
cash rent and not produce rent. The trial Court 
found, relying upon receipts, for several years 
showing cash realisation, granted to defendant 1 , 
and admission of the plaintiff’s witnesses that 
almost cent per cent, of the tenants of the village 
pay cash rent, that the holding is cash rent 
paying and that the plaintiff had failed to estab¬ 
lish that he was entitled to rent on waram rate 
basis. In this view he dismissed the plaintiff’s 
suit. The learned District Judge in appeal rever¬ 
sed the finding and remanded the suit for 
rehearing. The purpose of the remand was stated 
to be for ascertaining what is fair and equitable 
rent payable in respect of the holding which 
according to him was within the scope of the 
suit. For this view of his he relied upon the 
case in A. I. R. 1925 Mad. 464. 1 He took the same 
view as to the nature of the tenure, namely that 
it was a waram tenure. According to him, mere 
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payment of cash rent for a number of years, be it 
for more than 12 years prior to the institution of 
the suit, will not sufficiently alter its original 
war am character. Further according to him, the 
muchalikas or appraisement papers (Exs. 1 to 10), 
will undoubtedly go to establish that at its incep¬ 
tion the tenancy was held on rent payable in kind. 

(6J The common question in both the appeals 
is whether payment of cash rents at a uniform 
rate for a large number of years will or will not 
give rise to a presumption that the holding is 
of cash rent paying tenure irrespective of its 
original character. In its application to a case 
where the tenure was waram tenure, the ques¬ 
tion may be formulated in a slightly different 
way, namely, whether such payment would 
give rise to a presumption that the original 
character of the tenancy has been altered by a 
specific contract, in that behalf, entered into by 
the parties, 

[7] In S. A. no. 5, it is almost admitted that the 
annual rent payable was Rs. 14-11-6. In Ex. 1, 
the sale deed by which defendant 1 has acquired 
the holding and which is dated 10-5-1917, it has 
been recited that his vendor had be^n paying at 
the aforesaid rate of Rs. 14-11-G. There is no 
controversy that the same rate continued till 
execution of Ex. A on 80 4 1931. There is noth¬ 
ing on record to suggest that ever before since 
the inception of the tenancy the rent was paid 
in kind or in money representing the estimated 
value of the landlord’s share in the crops or at 
any rate varying with the crops. At any rate, it 
has to be kept in view that aught we know of 
the manner or extent of the payment of rent of 
the holding is that it was being paid in cash at 
tho rate of Rs. 14-11-6, all along till April 1931 
Then comes into existence Ex. A the muchalika 
which reads as follows: 

"Guttft muchalika (Kabuliyat) for 18 years; Yearly 
amount Rs. 19-1-5. 

1. Kabuliat executed by Boisimo Patro in favour 
of T. V. Krishna Row on 30-4*1931. 

2. I hnvo taken on lease tho wet land of 1 aero 72 
cents described in the annexed schedulo agreeing to 
cultivate thorn and pay you rent of Rs. 18-4-5, for tho 

. orops raised from Fasli 13 JO to 1357 at tho annual rate 
of Rs. 10-10-0, por aero of wet land. 


Rent 

• • • 

Rs. 18-4-5 

Land Cess ••• 

• • • 

„ 0-9-2 

Dt. Board Coss 

• • • 

n 0-2-4 

Taluk Board Cess 

• • • 

„ 0-0-9 

Education Cess 

• • • 

„ 0-0-9 


Total... 

...Rs. 19-1-5 


3. I shall pay tho said sum in four instalments of 
Rs. 4*12-4, each in Sraban, Aswin, Margasir and Pous 
fullmoon. 

4. On default I shall pay intorost at 6 por oent. 

5. Repairs. 

G. If Government vary tho cesses stated above, wo 
shall pay tho lessor or higher amounts according to tho 
variation. 


19 


7. In other matters we shall abide by the custom of 
the village.” 

[8] The document does not bear any corrobo. 
ration of the contention that the previous rentof 
Rs. 14 odd was the estimated value of the share 
of the crops that was payable to the landlord in the 
years in which the said annual rent prevailed 
and that the estimated value of the same identi. 
cal share due to the landlord according to the 
waram rate was settled between the parties 
at Rs. 18-4-5 for the years from Fasli 1340 to 
1357 without any enhancement of the waram 
rate, that is to say, of the share in the crops that 
the landlord was entitled to. Neither it is Btated 
there that the enhancement of rent from Rs. 14 
odd to rs. 18 odd was due to increase 
in the market price of the crops. The learned 
District Judge has taken the view^hat there has 
been no enhancement in the waram rate though 
there is enhancement in the amount. The mueba. 
lika, however, affords no support to the view of 
the learned District Judge. There is no evidence 
to show that the defendant has ever paid at the 
rate stipulated in the muchalika. The learned 
Court of appeal below observes: 

“It i3 not the case for eithor side that ‘waram’ rent 
has been commuted to money rent. Rather it is the 
admitted case on both hands that tho tenant was pay¬ 
ing the estimated value of the crops that were grown 
on tho land in cash. There is a clear allegation in 
para. 3 of the plaint that the tenure is a ‘waram’ tenure 
and this allegation has not been controverted by the 
defendants in their written statement. It has also been 
mentioned in the plaint that the defendant is paying 
the estimated value of the crops that are grown by him 
on tho land. This allegation is supported by the recital 
in Ex. A in which it has been specifically mentioned that 
in lieu of the produce rent for the crops that are to ba 
grown by defendant 1, for a period of 18 years he 
is liable to pay the estimated money value of the Raja- 
bhogam produce during the coutinuauce of the lease. 

I am therefore of opinion that S. 30 has no application, 
and as the landlord has not claimed an enhancement 
of the ‘waram rate 1 say from eight annas to nine annas 
in tho entire produce, S. 29 is not a bar to the claim of 
the plaintiff-appellant.” 

[9] The learned Judge i9 wrong in his reading 
of the relevant paragraphs of the plaint and the 
written statement. Paragraph 3 of the plaint 
reads as follows: 

“The defendant had agreed to pay the following 
sums for each Fasli in 4 instalments payable on the 
Pumima days (last day of the month) of the months 
of Shrawau, Asin, Aghan and Pous for the years Fasli 
1340 to 1348 in lieu of the Rajabhog which he was 

liable to pay according to practice in respect of the holding; 

Rent duo for 1348 Fasli ••• Rs. 18 4 5 

Land Cess ••• ... ” 0 18 10 

Education Cess ... ... ** 0 2 1 


cl 

IV 


I 

J 


m 


4 


Total 


II 


• M 


19 4 4 
” 14 0 0 


Less paid on 4-8-39 

Balance ... 5 4 4” 

[10] The written statement of defendant 8* 
para. 3: I 
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“The annual rent of the suit land is Rs. 15-6*6 in¬ 
cluding cesses. The annual demand of the suit land is 
not Rs. 19-4*4 as shown in the plaint.” 

[11] The written statement of defendant l, 
para. 5: 

“The annual rent of the suit land is Rs. 15-6*6 in¬ 
cluding cesses.” (Paragraph 8) “The annual rent of the 
suit land was never 19-4-4 including cesses.^ The plain¬ 
tiff is unnecessarily harassing me by making such an in¬ 
correct demand. Accordingly, I have paid Rs. 15*6*6 
for Fasli 1847 fully and I owe nothing.” . 

[12] From the pleadings as set forth above, 
it is difficult to make out that the plaint con¬ 
tained an assertion that the tenure of the holding 
was waram. The plaint para. 3 purports to base 
the claim for an annual rent of Rs. 18-4-4 on the 
defendant’s agreement to pay as much in lieu of 
rajabhagam for certain years according to 
practice. This assertion has no reference to the 
tenure of the tenancy at its inception. It gives 
the plaintiff’s reading of the agreement which is 
denied, if not expressly, at least by necessary 
implication in the written statements of the 
defendants which are to the effect that the 
annual demand of rent is and has always been 
rs. 15-6-G including cesses. Therefore, neither 
the pleading nor the muchalika supports the 
plaintiff’s case that the tenure of the holding is 
waram and the muchalika does not effect any 
change by way of enhancement in the waram 
rate however much it may increase the annual 
demand, on account of change of prices of the 
landlord’s share of the crops. 

[13] The question that remains, therefore, to 
be considered is whether the rent of the holding 
is money rent or waram rent. The only evidence 
in the case with regard to the nature of the rent 
payable independently of Ex. A is that a fixed 
money rent of r?. 14-ii-G plus cess used to be 
paid all along in respect of the holding and be¬ 
sides there is the statement of the gumasta of 
the plaintiff that:' 

“cash rent is realised only in the Padhalo village in 
which the land, in suit, is situated. Before 1930, the 
rent of the suit land was Rs. 14-11-6.” 

[14] Mr. R. K. Ratho contends, relying upon 
ss. 24 and 30, Madras Estates Ladd Act, 1908, 
that the rent of a raiyat cannot be enhanced 
except in the manner provided in S. 30. Any 
agreement to the contrary, such as, the terms of 
Ex. A which has the effect of enhancing the 
raiyat's rent is illegal and cannot be given effect 
to. He further contends that in view of the pro¬ 
visions of s. 28 of the Act, Rs. 14-11-6 shall be 
presumed to be fair and equitable until the con¬ 
trary is proved, and that S. 29 is inapplicable 
to the case as it has to be presumed from the 
circumstances of uniform rate in money having 
been paid for a long time that the holding is 
cash-paying. In support of his contention as to 
the presumption, he relies upon 7 Mad. 365 2 and 
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42 Mad. 47 5. 3 These two decisions do support 
the proposition that, long continued payment of 
rent in money at an unvarying rate in respect 
of a holding raises a presumption that the rent 
of the holding was agreed to be paid in money 
at its inception or that the waram rate had been 
converted into a money rent once and for all by 
a specific contract supported by good considera¬ 
tion. 7 Mad. 365 2 lays down that payment 
of rent in a particular form at a certain rate 
for a number of years is not only presump¬ 
tive evidence of the existence of a contract to 
pay rent in that form or at that rate for those 
years, but is also presumptive evidence that the 
parties have agreed that it is obligatory on the 
one party to pay and the other to receive rent 
in that form and at that rate, so long as the 
relation of landlord and tenant may continue. 
In 42 Mad. 475 3 the majority of the Full Bench, 
where it was a case of enhancement of rent, 
held that a Court can presume a contract to pay 
the higher rate and a legal origin and considera¬ 
tion therefor from such long continued payment 
of higher rate, if that be the only evidence in 
the case to prove the rate payable, but that if 
there be other evidence a Court cannot make 
any such presumption from such payment alone. 
In (1882) 7 A. C. 633, 4 Lord Selbourne said : 

“ But an open and uninterrupted enjoyment from 
time immemorial under a claim of right seems to me 
to be all that is necessary for a presumption that it had 
such an origin as would establish the right if a lawful 
origin was reasonably possible in law.” 

[15] Here, in this case, there has been shown 
nothing which would make it unreasonable or 
impossible to suppose that money r^at would 
not have been agreed upon as a permanent 
agreement either at the settlement or later by 
way of commutation. 

[ 16 ] The learned counsel for the respondent 
invokes the aid of S. 27 and relies upon the cases 
in 29 M. L. J. 362, 5 45 M. L. J. 199 6 and 1920 
M. \v. N. 15. 7 But, in my judgment, none of 
them can be of any help to him in view .of the 
facts of this case. Section 27 raises no presump¬ 
tion in his favour inasmuch as the plaintiff has 
failed to establish that the annual demand in 
the revenue year last preceding the year in suit 
was at the rate claimed by him in the suit. On 
the other hand, s. 28 of the Act raises the pre- 
sumtion that Rs. 14-11-6 is fair and equitable. In 
29 M. L. J. 362° the money payment varied 
with the amount of produce. The physical com¬ 
modity was money and not grain as a matter 
of convenience. The money rent was not fixed 
once for all but was altered every few years. 
In these circumstances, it was held that the 
fundamental agreement of waram rate could not 
be taken as superseded by temporary lapses. In 
45 M. L. J. 199° the tenure was established by 
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evidence to have been a waram tenure and it 
was held that the tenant was to prove that the 
waram rate had been permanently super¬ 
seded. In 1920 M. L. J. 15 7 it was held that 
mere proof of money payment will not establish 
permanent variation of waram if the rates of 
money payment were varied from time to 
time. 

[17] It will be seen that in the present case 
it has not been proved that the tenure of the 
holding was a waram tenure. On the contrary, 
it has been proved that for all time since the 
inception of the holding, so far as it has been 
ascertained, there has always been pay¬ 
ment of rent at a uniform rate in money. 
Added to this, there is the evidence of prevalance 
of money rent in the village for a number of 
years and this according to the case in 33 Mad. 177 8 
forms an element in consideration of the ques¬ 
tion of usages. Following the principles of lost 
grant, it has to be presumed that money rent of 
Its. 14-11-6 was the cash rent payable in respect of 
the holding. The landlord has failed to prove 
that the holding still continued to be a waram 
tenure. Exhibit A, therefore, containing a stipula. 
tion ns it does of enhancement of rent contrary 
to the provisions of law cannot be given effect 
to. The plaintiff’s claim, therefore, so far as it 
is based upon rates stipulated in Ext. A, must 
fail. 

[18] With regard to S. A. No. 25/45, it has been 
found by the learned lower appellate Court that 
waram rate was payable in respect of tho hold¬ 
ing is established by muchalikas of 1S98,1S99.1904, 
1294F and^2S8F. The learned trial Court dismissed 
these muchalikas on the observation that they 
were not very modern to be accepted as proof 
of tho prevailing rate. This may be so, but as 
correctly observed by tho learned lower appel- 
late Court, they do prove that the tenuro of tho 
holding was originally waram. In that case it 
has to bo established by tho tenant that the 
waram rate has been converted. The tenants 
rely upon a series of rent receipts Exs. B to B 
(12) bearing testimony of payment of rent in 
money, but these receipts, however, do not esta¬ 
blish that the rents paid were at a uniform rate. 
There is no doubt tho evidence of some of the 
plaintiff’s witnesses who state about the pay¬ 
ment of cash rent in lion of produce rent. The 
principle applicable on the analogy of lost grant 
principle, to a case in which there has been long 
payment of rent in cash at a uniform rato is 
not applicable to tho facts of this case in view 
of tho findings arrived at by the lower appel. 
late Court. As laid down in 45 M. L. J. 199 , 6 
evidence of money payment for several years 
at varying rates under specific contracts in 
terms of pattas for a stated period, does not 
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warrant the inference that the waram system) 
was permanently given up. 

[19] Mr. Ratho appearing for the appellant 
promised to supply translations of the rent 
receipts so that we could be in a position to see 
if the rates mentioned there were uniform. He 
has not done so, and, according to the lower 
appellate Court, it is also not possible to come 
to a conclusion that the cash rental paid was at 
varying rates. Under the circumstances, the 
matter requires consideration. If it is found that 
uniform rates of rent in cash have been paid for 
a large number of years continuously not as 
temporary lapses of the waram system by 
agreements entered into from time to time by 
varying rates, the presumption of conversion of 
waram into cash system will no doubt arise in 
favour of the tenure of the holding. Under the 
circumstances, I think, the learned lower appel¬ 
late Court’s order directing a remand of the 
suit is correct. As laid down in A. I. R. 1925) 
Mad. 4G4 1 where in a suit for recovery of renw 
the tenant disputes the amount claimed the! 
Collector can determine what the proper rate is. 
I would, therefore, uphold the order of remand,, 
and direct the trial Court to, first of all, deter¬ 
mine if money rent has been paid continously 
for a number of years on uniform rates; then 
there will bo a presumption of conversion of 
waram into cash rent by specific agreement, 
failing that it will be proper for tho trial Court 
to determine what is fair and equitable rate to 
bo paid in respect of the holding. 

[20] In the result, S. A. No. 5 of 1941 is allowed 1 
and the judgment of the lower appellate Court is 
set aside and that of the trial Court restored, 
s. A. no. 25/45 is dismissed with costs. 

Meredith J.— I agree. 

D.H. Order accordingly . 
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Manohar Lall Ac,. C. J. and Das J. 

hit. Sheopati Kuer — Appellant v. Bama- 
kant Dikshit and others — Respondents. ] 

Appeal No. 42 of 1944, Decided on 20-9-1946, from J 
original decree of Dist, Judge Saran, D/- 1-2-1944. j 

(a) Succession Act (1925), S. 283 (1) (c)—Persons j 

claiming interest in estate of deceased — Citations 
to —Power of District Judge to issue if discretionary ^ 
— Daughter of Hindu testator entitled to succeed 
on his death, if entitled to citation — Succession 
Act (1925), S. 263, Illus. (ii). 

l'er Das J. — Any interest, however slight and even 
the bare possibility of an interest, is sufficient to entitle 
a party to oppose a testamentary paper. Hence, a 
daughter of the testator, who was the person entitled to 
succeed under Hindu law on the death of the testa¬ 
tor, is entitled to citation and she is a person “who 
ought to have been cited” as contemplated by Illus. (ii^ 
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of S. 263 : 3 I. C. 17S (Cal); 3 A. I. R. 1916 Cal. 623 
and 16 A. I. R. 1929 Pat. 365, Ref. [Para 7] 

Per Manohar Lall Ag. C.J. —Under S. 283, tlie District 
Judge must, if he comes to koow of existence of persons 
who claim to have any interest in the estate of the 
deceased, issue oitations upon all those persons. He has 
no discretion in the matter. [Para 28] 

(b) Succession Act (1925), S. 263, Illus. (ii) — 
Scope — Illus. (ii) is not confined to cases of com¬ 
pulsory citations only. 

Per Das J .—Illustration (ii) of S. 263 refers not only 
to cases where it is imperative on the Court to issue a 
special citation, but it refers to all cases where the 
grant is made without citing the parties who ought, in 
the opinion of the Court, to have been cited: 2 C. W. N. 
100 and 14 A. I. R. 1927 Cal. 207, Rel. on. [Para 8] 

(c) Succession Act (1925), S. 263, Exph, cl. (a)— 
Just cause—Defect of substance—Absence of cita¬ 
tion on minor daughter of testator where her 
natural guardian appeared and contested grant — 
Defect not of substance and therefore not a just 
cause for revocation. 

A defect arising out of the absence of citation on a 
minor daughter of the testator who was a person 
entitled to special citation, where her natural guardian 
(her mother), whose interest was not adverse to that of 
the minor and who was not in any way under the in- 
fluence of the propounder of the will, appeared and 
contested the grant of letters of administration as hard 
as she could, right up to the High Court, is not a defect 
of substance and therefore not a just cause for revoking 
the grant: Case law discussed. [Paras 9, 22, 23] 

Per Das J . — (Obiter) Where the Court finds that 
there is a just cause for revocation, the mere fact that 
the propounder of the will, would experience great diffi¬ 
culty in proving the will due to the lapse of many years 
(48 years in this case) will not stand in the way of re¬ 
voking the will: 15 A. I. R. 1928 P. C. 2, Ref. 

/ [Para 23] 

(d) Succession Act (1925), S. 263— Revocation — 
Mere delay in applying for revocation if bars revo¬ 
cation. 

Per Das J. — Mere delay in applying for revocation 
of grant of letters of administration is no bar to revo¬ 
cation in the absence of any finding of acquiescence or 
waiver: 7 I. C. 740 (Cal.); 2 A. I. R. 1915 Cal. 706; 

2 A.I.R. 1915 Cal. 419; 18 A. I. R. 1931 Cal. 717 and 

3 A. I. R. 1916 Cal. 623, Ref. [Para 21] 

Cases referred : — 

1. (’09) 10 C. L. J. 263 : 3 I. C. 178, Brindaban Chun- 
der v. Sureswar Shaha. 

2. (’15) 19 C. W. N. 882 : 3 A. I. R. 1916 Cal 623 : 30 
I. C. 161 : 21 C. L. J. 557, Shyama Charan v. Pra- 
fulla Sundari. 

3. (’29) 16 A. I. R. 1929 Pat. 365 : 121 I. C. 451, Earn 
Balak Singh v. Ambika Singh. 

4. (’ll) 9 I. C. 354 : 13 Bom. L. R. 38, Digambar 
Kesbav v. Narayan Vithal. 

5. (*98) 2 C. W. N. 100, Walter Rebells v. Mshria 
Rebells. 

6. (’27) 31 C. W. N. 160 : 14 A. I. R. 1927 Cal. 207 : 
100 I. C. 177, Ranraaya Gaorangini v. Betty Mahbert 

7. (’28) 55 I. A. 18 : 15 A. I. R. 1928 P. C. 2:7 Pat. 
221: 107 I. C. 14 (PC), Ramanandi Kuer v. Mt. Kala- 
wati Kuer. 

8. (’31) 35 C. W. N. 387 : 18 A. I. R. 1931 Cal. 713 : 
135 I. C. 282, Haimabati Mitra v. Kunja Mohan Das. 

9. (’24) 40 C. L. J. 297 : 12 A. I. R. 1925 Cal. 223 : 84 
I. C. 689, Akhileswari Dasi v. Harioharan Mirdha. 

10. (’08) 12 C. W. N. 6, Shoroshibala Debi v. Ananda- 
mayee Debi. 

11. (’15) 19 C. W. N. 747 : 2 A. I. R. 1915 Cal. 393 : 
28 I. C. 574, Dwijendra Nath v. Golok Nath Sarma. 


12. (’32) 36 C. W. N. 1010 : 20 A. I. R. 1933 Cal. 74 : 
142 I. C. 69, Charubala De v. Menaka Sundari De. 

13. (’29)16 A.I.R. 1929 Pat. 385 : 122 I. C. 537, 
Priya Nath v. Saila Bala Debi. 

14. (’91) 18 Cal. 45, Nistariny Debya v. Brahmamoyi 
Debya« 

15. (’31) 35 C. W. N. 58 : 18 A. I. R. 1931 Cal. 497 : 
131 I. C. 856, Sadafal Kanu v. Sodari Hajam. 

16. (’20) 11 P. L. T. 353 : 17 A. I. R. 1930 Pat. 488 : 
125 I C. 774, Bibhuti Prasad v. Mt. Pan Kuer. 

17. (’22) 1 Pat. 86 : 9 A. I. R. 1922 Pat. 406 : 69 I. C. 
611, Kanhai Raut v. Jogendra Raut. 

18. (’10) 14 C. W. N. 1068 : 7 I. C. 740, Kunja Lai v. 
Kailash Chandra. 

19'. (’15) 21 C. L. J. 555 : 2 A. I. R. 1915 Cal. 706 : 
30 I. C. 12, Nalini Sundari v. Bejoy Kumar Roy. 

20. (’15) 19 C. W. N. 366: 2 A. I. R. 1915 Cal. 419: 42 
Cal. 480:28 I. C. 886, Monorama Chowdhrani v. Shiva 
Sundari. 

21. (’31) 35 C. W. N. 568 : 18 A. I. R. 1931 Cal. 717 : 
135 I. 286, Aswini Kumar v. Sukhahasan Chakra- 
varty. 

22. (’03) 30 I. A. 182 : 30 Cal. 1021 : 8 Sar. 512 (P.C ), 
Mt. Bibi Walian v. Bankey Behari Persad. 

Pitambar Jha and K. P. Sukul— for Appellant. 

Ram Pratap Singh, L. K. Jha and Ganesh Sharma 

—for Respondents. 

Das J. — This is an appeal from a decision 
of the learned District Judge of Saran, dated 
1-2*1914, by which he has refused the appel¬ 
lant’s application for revocation of the grant 
of letters of administration made in favour 
of some of the respondents on 30 - 4 - 1900 , 
in respect of the estate of one Harihar Dikshit. 
The main question which arises for decision, is 
if there is just cause for revoking the grant of 
letters of administration as contemplated by 
S. 263, Succession Act. 

[2] It is necessary to state, briefly, the facts 
out of which the appeal has arisen. The appel¬ 
lant is the daughter of Pandit Harihar Dikshit 
by his wife Mt. Rajbansi Kuer. It appears that 
Harihar Dikshit first made a will on 9-9-1898 in 
favour of his wife, Mt. Rajbansi Kuer, and his 
daughter-in-law Mt. Dhanrajo Kuer, who was 
the widow of^a pre deceased son of Harihar 
Dikshit. Harihar Dikshit subsequently revoked 
this will, and executed another will on 20-9-1898, 
at Benares, where he had gone at the time of 
his last illness. This will was in favour of his 
own brother Ram Sewak Dikshit, father of some 
of the respondents. This second will was registered 
at Benares on 21-9-1898, the same day on which 
Harihar Dikshit died. Mt. Rajbansi Kuer first 
filed an application for probate which was 
numbered as case No. 80 of 1898 . Ram Sewak * 
Dikshit also applied for probate of the second 
will, and his case was numbered 177 of 1898 
Mt. Rajbansi Kuer, mother of the present 
appellant, contested the application of Ram 
Sewak Dikshit. The two cases were amalgamat¬ 
ed and tried together. The Court rejected the 
application of Rajbansi Kuer and granted letters 
of administration with the copy of the will 
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annexed to some of the respondents on 30-4- 
1900 , Rarasewak having died during the pen¬ 
dency of the probate proceedings. There were 
two appeals to the High Court of Judicature at 
Fort William in Bengal, the High Court which 
had jurisdiction at the time, and the appeals 
were dismissed. The grant in favour of some of 
the respondents was upheld. 

[ 3 j It is not in dispute that the appellant is 
the daughter of Harihar Dikshit. The main 
grounds on which the appellant founded her appli¬ 
cation for revocation are mentioned in paras. 
12 (vi) and 12 (vii) of her application which 
read as follows : 

“(vi) That in the petition for probate Ram Sewak 
Dikshit did not mention the existence of the petitioner, 
then a mere minor, and no general or special citations 
were issued or served on the petitioner or anybody in 
the locality. 

(vii) That no guardian of the petitioner was appoint¬ 
ed in that proceeding and it was illegal and defective 
in substance from the beginning to the end.” 

It was also alleged by the appellant that both 
wills dated 9-9-1893 and 20 9-1893, were forged 
and fabricated. 

[l] Tho respondents denied the allegations 
made by the appellant and they alleged that cita- 
tionswerc issued and served on all persons which 
were required by law to be served, and they 
further alleged that Musammat Rajbansi Kuer, 
mother and natural guardian of tho appel¬ 
lant, keenly contested tho application for probate 
right up to the High Court, and there was no 
fraud, illegality or irregularity at any stage of 
tho proceeding. They also alleged that both 
Musammat Rajbansi Kuer and tho appellant had 
acquiesced in the grant and had derived bonofit 
in accordance with the directions given in the 
will, and tho appellant knew of tho grant long 
beforo 1938, and that the application has been 
filed after long delay at the inatauco of tho 
enemies of tho respondents. 

[5] Tho learned District Judgo framed several 
issues of which issues 4 and 5 were only pressed 
and decided by tho loarned District Judge. Issue 
No. 4 raised tho question if the grant of probate 
(the grant was really one of letters of administra- 
tion) in case No. 177 of 189S was illegal; in other 
words, this issue raised tho question if the pro¬ 
ceedings to obtain tho grant wero defective in 
substance, which would ho a just cause for revok¬ 
ing tho grant. Issue 5 was a general issue 
raising tho question as to what relief, if any, tho 
appellant was ontitlod to. On a consideration of 
tho evidence given in tho case, tho learned 
District Judgo camo to tho following finding: 

"I would come to the conclusion that nil the formali¬ 
ties of tho Ifiw had been complied with and that there 
was no concealment of the existence of tho applicant 
from tho Court during the probnto proceedings which 
cannot be held to havo been defective in any manner. 


The witness, Ramakant Dikshit, for the objectors depos* j 
ed that notices bad in fact been issued and served upon 
the applicant through her mother guardian, and I see 
no reason to doubt this evidence. The case was much 
contested and fought up to the Calcutta High Court 
and I do not think that there is any room for holding 
that fraud of any kind had been committed.” \ 

The learned District Judge further found that 
the appellant knew of the will long before 1938, 
and that she had failed to give any satisfactory | 
explanation of the long delay in filing the fl 
application for revocation. There is no finding * 
on tho question of acquiescence, though the 
learned District Judge has stated that the appel- | 
lant’s mother Raj Bansi Kuer had instituted a 1 
suit for maintenance against some of the res- ] 
pondents in the year 1929 for recovery of posses, 
sion of certain lands on the allegation that the 
lands had been given to her for maintenance, on 
the basis of the will and that the sons of the 
appellant did pairvi for Rajbansi Kuer in that 
suit. The learned District Judge has relied on 
this circumstance for his finding that the appel. 
lant knew of the grant before 1938. The learned 
District Judge has refused tho application for 
revocation on his main finding that there was 
no defect of substance in tho proceedings which 
resulted in the grant of letters of administration. 

[G] Learned counsel for the appellant has 
addressed us on questions of fact as well as of 
law. I shall deal with tho question of fact first, 
and then consider the questions of law which 
would arise on tho facts found. The foremost 
question of fact in this case is if citation was 
issued and had been served on the appellant in 
the proceeding which resulted in the grant of 
letters of administration to tho respondents. It 
is admitted that at the time of the proceedings 
iu 1900 the appellant was an infant of about 13 
or 13 years of age or even less. Her mother, 
therefore, was her natural guardian. If any cita¬ 
tion had boen issued and served on tho appellant, 
it must havo been through her natural guardian. 
The learned District Judge appears to have 
relied on the evidence of Ramakant Dikshit, one 
of rtio respondents, who said as follows: 

“Notice has been issued and served on Sheopati Kuer 
in tho probate case. Sheopati was then 12 or 13 years 
of ^go. Her guardian was her mother, Rajbansi Kuer. 
Tho notice had been served through her guardian. 
R:\jabansi Kuer had given tho name of Sheopati Kuer 
in her application for probate.” 

It is to bo noted that tho papers of the probate 
case have been destroyed according to the rules 
of destruction, and service reports etc. are not 
available now. Learned counsel for the appellant 
has, however, drawn our attention to the copy 
of tho judgment of the High Court (Kx. b), 
which shows that tho appellant was not made a 
party to the proceeding. We have looked into 
the paper-books of tho appeals which werejieatd 
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in the Calcutta High Court, the paper-booka of 
all Calcutta cases relating to this Court having 
been sent here. The petitions for probate, the 
judgment of the Subordinate Judge, the decree 
and the memoranda of appeals as printed in the 
paper-books all show that the appellant was not 
made a party to the proceedings, though the 
name of the petitioner is mentioned in the body 
of the petition filed by Musammat Rajbansi Kuer. 
In these circumstances, I do not think that reli¬ 
ance can be placed on the evidence of Ramakant 
Dikshit. It is more than probable that no cita¬ 
tion was issued or served on the present appellant 
separately from her mother. The mother no 
doubt had appeared and contested the applica¬ 
tion filed by Ram Sewak Dikshit. Therefore, on 
the question of fact if citation had issued and had 
been served on the appellant, the finding should 
be in favour of the appellant, namely, that no 
special citation had issued or had beed served 
on the appellant through her natural guardian, 
though her natural guardian, namely, the mother, 
had appeared and contested the application. 

[7] I now take up the questions of law which 
arise on the aforesaid finding of fact. Learned 
counsel for the appellant has placed great 
reliance on illus. 2 of S. 263, Succession 
Act, 1925 which corresponds to S. -50 of Act 5 
of 1881 . The substantive part of the section 
says that the grant of probate or letters of 
administration may be revoked or annulled for 
just cause. There is an explanation to the 
section which says that just cause shall be 

deemed to exist where, among other things, the 
proceedings to obtain the grant were defective 
in substance. There is no doubt, in my mind, 
that once it is found that the proceedings to 
obtain the grant were defective in substance, it 
must be held that just cause exists and the grant 
of letters of administration may be revoked. The 
words of the explanation are imperative in 
character and say that just cause shall be 

deemed to exist where the proceedings to obtain 
the grant were defective in substance. Illustra- 
tion 2 is merely an instance of the practical 
application of the explanation: the real point 
for decision is if the proceedings to obtain the 
grant were, in the particular case in question, 
defective in substance. It is necessary, however, 
to clear the ground for a decision of this main 
point by disposing of certain other subsidiary 
points connected with it. A question has, been 
raised before us if the appellant was entitled to 
citation in the life-time of her mother, who was 
the person entitled to succeed under Hindu law 
on the death of the testator Harihar Dikshit. 
Learned counsel for the respondents has invited 
our attention to S. 283, Succession A.ct (correpon- 
ding to s. 69 of Act 5 of 1881 ), and has 


contended that it -was merely discretionary with 
the District Judge to issue citations calling upon 
all persons claiming an interest in the estate of 
the deceased to come and see the proceedings 
before the grant of letters of administration. It 
is, however, well established now that any in¬ 
terest, however slight and even the bare possi¬ 
bility of an interest, is sufficient to entitle a 
party to oppose a testamentary paper. It has 
been held in several decisions that although a 
reversioner under the Hindu law has no present 
alienable interest in the property left by the 
deceased, still he has substantial interest in the 
protection or devolution of the estate, and as 
such, is entitled to appeal and be heard in a 
probate proceeding: see 10 C.L.J. 2G3, 1 19 C.W.N. 
882 2 and A.I.R. 1929 Pat. 365. 3 There can, there, 
fore, be no doubt that the appellant, who was 
the daughter of the testator, was entitled to 
citation, and she was a person “who ought to 
have been cited’’ as contemplated by illustra-' 
tion 2 of S. 263. 

[8] Learned counsel for the respondents has 
then contended that there is a distinction 
between compulsory citation and discretionary 
citation. He has relied on the well known 
Bombay decision in 9 I.C. Sod 4 in which it has 
been held that where the compulsory citation 
has beed omitted, the grant of letters of adminis¬ 
tration would be defective on the face of it; but 
where the citation is discretionary, the Court can¬ 
not say that mere absence of the citation invali¬ 
dates the grant. But Illus. 2 of S. 263 refers not only 
to cases where it is imperative on the Court to issue 
a special citation, but it refers to all cases -where 
the grant is made without citing the parties who 
ought, in the opinion of the Court, to have been 
cited. This is the view which has been expressed in 
2 C.W.N. 100. 6 The position has been very clearly 
explained in 31 C. W. N. 160 8 and I can do no 
better than quote the observations made there: 

“On behalf of the respondents it has been urged that 
S. 250, Succession Act gives a discretion to the Judge in the 
matter of issuing citation, and the only case where such 
omission amounts to a just cause for revocation under 
S. 234 of the Act is a case of an omission to issue a citation 
such as is mentioned in S.193 orS. 199 of the Act and is 
compulsory, and in support of this contention reliance 
has been placed upon the case in 13 Bom. L. R. 38.4 
This last-mentioned case, which related to a will and 
was under the Probate and Administration Act, it is 
true, lays down a distinction between compulsory cita¬ 
tions and discretionary citations on reference to S. 16 
andS. 69 of the Act; but I doubt very much whether the 
learned Judges intended to lay it down that it is only 
compulsory citations whioh would come within Illust. (b) 
to S. 50 of the Act as has been contended for before us. The 
judgment in that case to my mind is not inconsistent 
with the view that they held that both classes of cita¬ 
tions come within the illustration, but that the question 
whether the grant should be revoked or not would 
depend upon the circumstances, that is to say, in the case 
of compulsory citations nothing else need be con- 




488 Patna 


Sheopati Kuer v. Ramakant Dikshit (Das J .) 


A. U. 


sidered, while in the case of discretionary citations other 
considerations have to be taken intoaccount.This precise 
contention which the respondent has now put forward 
was urged in this Court in 2 C.W.N. 100 5 and was 
not accepted as well-founded (see the judgment of 
Banerjee 1 .T., in that case) and I agree with what was 
said by the learned Judge in his judgment in that 
case.” 

|l arn > therefore, of the view that illustration (ii) 
of S. 2G3 is not confined to cases of compulsory 
citation only. The position, therefore, comes to 
this that the appellant, as a daughter of the tes¬ 
tator, ought to have been cited, but no special 
citation was issued or served on her, though the 
natural guardian, viz; her mother appeared and 
contested the case. 

[9] Now, comes the main question whether in 
the circumstances mentioned above, there is 
just cause for revoking the grant. It has been 
very strenuously contended on behalf of the 
appellant that absence of citation on her at once 
brings her case within illustration (ii) of the 
section and it must bo held that the proceedings 
to obtain the grant were defective in substance, 
once that is held, the grant must be revoked. 
Learned counsel for the appellant has placed 
very great reliance on the decision of their Lord- 
ships of the Judicial Committee in 55 I. A. IS 7 
and also on 35 c. W. N. 3S7. 8 1 shall presently 
consider these decisions in detail. On behalf of 
the respondents, it has been contended with 
equal vehemence that the mother was the natu¬ 
ral guardian of the appellant at the time; 
she appeared in the case and contested the 
grant right up to the High Court; there is no- 
thing in the record to show that she acted inju¬ 
riously to tho appellant or that her interest was 
adverse to that of the minor; therefore, she 
effectively represented the appellant in tho probate 
proceedings, and it cannot be said that the defect 
arising out of the absence of citation was a defect 
of substance, which alone can be a grouud for 
revocation. Apart from authority, which I shall 
presently discuss and which also (in my opinion) 
is in favour of the view I am about to express, 
I fail to seo how a proceeding can be said to be 
defective in substance, when tho natural guardian 
of the minor has appeared and has contested 
the grant right up to tho High Court. Tho posi- 
tion, no doubt, will be different if tho natural 
guardian is under the inlluoncoof the propounder 
of the will or puts up a nominal contest or does 
not appear at all or her interest is adverse to 
that of the minor. In those and other like circum¬ 
stances, the absence of citation on a person, who 
ought to have been cited, will no doubt be a 
defect of substance which shall be deemed to be 
a just cause as is mentioned in the expla- 
nation to s. 2G3. Iu a case, however, where the 
person, who could under the law appear on behalf 


of the minor, did appear and contest the grant 
as hard as she could, right up to this Court, 
it cannot be said that the proceedings were 
defective in substance, and the grant should be 
revoked. 

[10] As to authority, there are two lines of 
decisions : one in which the absence of 
citation has been considered to be a defect of 
substance and the grant has been revoked, and 
the other where the absence of citation by itself 
has not been considered to be a defect of sub. 
stance and the grant has not been revoked. I 
take up first the decisions which have held that 
absence of citation is a defect of substance. The 
earliest decision is 2 0. w, N. 100. 6 This was a 
case in which no citation was issued on two 
minor sons of the testator. The finding was that 
no one was served except the co. executors and 
the grant of probate wa3 not contested, which 
would be regarded in England as a grant of pro. 
bate in common form only. The judgment of 
Bannerjee J. one of the Judges who decided the 
case, makes the position clear. He says as fob 
lows : 

“It appears clear on the evidence that the petitioners, 
the minor s>ns of the alleged testator, had been living 
under the guardianship of Mr. Dias, One of the execu¬ 
tors, who was the applicant for probate, and so it was 
clearly necessary that the minors should have been re¬ 
presented in the probate proceedings by some one appointed 
as guardian ad litem whose interests were not adverse, 
as those of tho applicant for probate were, to the inter¬ 
ests of the minors.” 

That decision, therefore, is no authority for 
the proposition that mere absence of citation 
must in all cases be held to be a defect of sub- 
stance. 

[11] The next decision, which has been brought 
to our notice, is 40 C. L. J. 297. 9 This was a case 
in which no notice was served on the infant daug- 
htorsof the testator. It was observed in that case 
that notices, directed to the infante, were taken 
to the house of their father and as the girls could 
not be found, the notices were affixed to the 
thatch : no appearance was entered on their 
behalf, and the letters of administration were 
granted exparte. This case also is no authority 
for the view that abseuce of citation is a defect 
of substance, oven when the natural guardian 
has appeared and contested the case on behalf 
of tho minor. 

[12] The earlier decision in 12 C. \Y. N. 6 ld 
is also similar in nature. In this case an appli¬ 
cation for probate was made by two widows of 
the testator and citation was issued upon the in¬ 
fant daughter of one of them as represented by 
her mothor (one of the applicants for probate) 
and in those circumstances it was held that the 
proper course for the applicant for probate was 
to have somebody appointed by the Court to act 
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as guardian of the infant daughter, or to take 
•out citation against her represented by her next 
friend, or by an officer of the Court who could 
have no interest adverse to the infant daughter. 
The reason for the decision was that the mother 
(one of the applicants for probate) could not 
represent both her interest and the interest of 
her daughter. 

[13] The case in 19 C. w. N. 747 11 was a case 
in which both the daughter and the mother 
were minors. It was, therefore, useless to serve 
the notice on the minor’s mother, because the 
latter was also a minor and could not protect 
the interest of her minor daughters. It was ob¬ 
served there that the object of the issue of the 
•citation is that all persons, whose interests are 
or may be adversely affected' by the decree of 
the Probate Court, shall have notice of the pro¬ 
ceedings and an opportunity, should they choose 
to avail themselves of it, of intervening for the 
protection of their interests. It was held in that 
case that this purpose was not achieved merely 
by issue of citations to two infants. 

[14] In 36 C. W. N. 1910, 12 the application 
for probate was made by a brother. The testator 
'had left a widow, a widowed sister and three 
infant daughters. Citation was issued on the 
widow and the widowed sister. There was no 
contest, and, on the other hand, there was a 
petition purporting to have been made by the 
widow and the widowed sister consenting to the 
grant. It was found that the three infant daugh¬ 
ters of the testator were residing with their 
mother in the house of Ramgobind. In these cir¬ 
cumstances, it was held that the failure to men¬ 
tion the existence of the daughters and to have 
-them represented and cited was a defect suffi¬ 
cient to revoke the probate. 

t:«] In A. I. R. 1929 Pat. 385, 13 which is a 
^decision of this Court, the son pf a sister of the 
testator applied for revocation. It was held that 
he was entitled to citation. But as he was aware 
•of the probate proceedings and stood by, he was 
not entitled to apply for revocation. This case is 
of no help to the appellant. 

[16] I now take up the two decisions on which 
learned counsel for the appellant has placed the 
greatest reliance. In 55 I. A. 18, 7 their Lord- 
ships came to the finding that even if some kind 
of formality was gone through on the occasion 
when service of notice is said to have been 
•effected, it was not such as would give to the 
person alleged to have been served an oppor¬ 
tunity either to oppose the grant of probate or 
4io require the will to be proved in her presence, 
in the peculiar circumstances of the case the ser¬ 
vice, if any, was of no greater effect in law than 
.personal service on an infant of tender years. 
It was a case where Ramanandi Kuer, the minor 
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daughter of the testator, applied for revocation, 
and, as stated above, the finding was that the 
service of notice on her mother was defective 
and that the person alleged to have been served 
with notice had no opportunity either to opposo 
the grant or require the will to be proved in 
her presence. The mother Thakurani Kuer did 
not appear, and the order for grant of probate 
was made in her absence. It was further found 
that Thakurani was living as a dependent 
female member of the family, of which the actual 
bead was the propounder of the will. In those 
circumstances, it was observed that if all the 
circumstances were fully placed before the 
Court, Thakurani would not have been appointed 
guardian ad litem of her daughter. Their Lord- 
ships then observed: 

“If citations were not served, i. e, properly and 
effectively served, on Thakurani, the daugtber is enti¬ 
tled to ask that the probate which was obtained in her 
absence should be recalled and the executor or his 
representative called upon to prove the will in the pre¬ 
sent proceeding.” 

It would be seen from what I have stated 
above that their Lordships were dealing with 
a case which is essentially different from the 
case under our consideration, and the principles 
laid down therein are not applicable to a case 
where the natural guardian, whose interest is 
not adverse to that of the minor and who was 
not in any way under the influence of the pro- 
pounder of the will, appears and contests the 
application before the grant is made. Learned 
counsel for the appellant has characterised the 
will as an inofficious and unnatural testament 
in that it does not mention the daughter and 
makes no provision for her. The will states why 
the properties were given to the brother and what 
provision was made for fch6 maintenance of the 
widow. The fact that there was a daughter was 
known to the Probate Court, having been men¬ 
tioned in the mother’s application. These are 
matters which were for consideration of the 
Court of Probate in which the contest was made. 
The present question for consideration is if there 
was a defect of substance in the proceeding 
which resulted in the grant. 

[17] The decision in 35 C. W. N. 387 s follows 
the decision mentioned above on very similar 
facts. The daughter applied for revocation 32 
years after her father’s death. At the time of 
her father’s death, she was a minor living with 
her mother who again lived in the same mess 
with and under the protection of the propounder 
of the will. The mother either'.for self or as 
guardian of her infant daughter did not enter 
any caveat, and the matter was treated as a 
non-contentious proceeding. These faots are 
sufficient to distinguish this decision from the 
case before us. 
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[18] I now turn to those decisions where ab¬ 
sence of citation, in certain circumstances, has 
not been held to be a defect of substance. The 
earliest decision is 18 Cal. 45. 11 This was a case 
where the testator died leaving a minor widow 
and his mother. The mother applied for probate; 
the usual citations were issued, and the paternal 
uncle of the minor widow entered a caveat 
representing that the minor was living under 
his care and was the heiress at-law and that the 
will was a forgery. It was contended ou behalf 
of the minor widow that as she had not appear, 
ed nor had she been specially cited to appear 
in the probate proceeding, there was just cause 
for revocation of probate within the meaning of 
S. GO, Probate Act. Dealing with this contention 
their Lordships observed as follows: 

“Let u9 examine what the facts are. Kali Prasad Tri- 
pali, paternal uncle of the minor, clearly had notice of 
the proceedings. It is admitted by tho minor’s mother, 
who now represents her as her guardian, that ho is 
not on bad terms with the minor, and that the minor 
has been living in the same house with him. Kali 
Prasad had no interest whatever in opposing the grant 
of probate otherwise than as representing the minor. 
He did oppose the grant of probate, expressly represent¬ 
ing that the minor was living under his care and was 
the heiress-at-law of tho alleged testator, and his op* 
position was successful in the first Court, though the 
Appellate Com t took a different view of the case. And 
both the Courts regarded him as acting on behalf of tho 
minor. These being the facts of the case and the allega¬ 
tion of fraud and collusion between Kali Prasad and 
the opposite side being now given up, tho only conclu¬ 
sion that we can come to is that the persons under 
whose care the minor has been living, and who are 
interested on her behalf, were fully aware of the pre¬ 
vious proceedings, and that the party who entered ap¬ 
pearance and opposed the grant, though nominally ap¬ 
pearing on his own behalf, did really appear on behalf 
of the minor. 

We do not, therefore, think that any just ground 
has been made out for reopening the proceedings.” 

[19] The principle laid down in tho aforesaid 
decision was approved in 35 c. w. N. 6S 15 and 
in li i\ L. t. 858, 18 though in the latter case 
tho decision rested on the question if tho appli- 
cant had interest in tho estate left by tho testa¬ 
tor. In 1 Pat. SG 17 it has been hold that where 
special citation is not issued upon a person 
entitled to it, a grant of letters of administra¬ 
tion is nevertheless binding on him if ho had 
knowledge of tho application for tho grant and 
had an opportunity of intervening. 

[ 20 ] In 31 c. w. N. 1G0° the sister of tho 
testatrix applied for revocation on tho ground, 
niter alia, that two minor sons of a deceased 
brother of the testatrix had not received separate 
citatic n and that their mothor was not compe¬ 
tent to represent them, as she was not a pro- 
perly constituted guardian. Regarding this 
ground it was observed as follows: 

“She (the mother) appears to have taken part in tho 
proceedings and put in a petition stating the shares 


which her sons would, according to her, be entitled to.* 
She does not appear to have done anything injurious to 
the interest of her sons and nothing ha3 been shown to 
us which may suggest that their interest was not pro¬ 
perly looked after. It must, under the circumstances, 
he held, despite the absence of a formal order 
appointing her guardian ad litem, on behalf of the in¬ 
fants that the infants were effectively represented by 
her in the proceedings.” 

[ 21 ] There are other decisions where the ques¬ 
tion of delay and acquiescence or subsequent 
ratification has been considered: see, for exam- 
plo, 14 C. W. N. 10G8; 19 21 C. L. J 555; 19 19 C 
W. N. 3GG 20 and 35 C. W. N. 5GS. 21 The last decision 
is of some importance as it lays down that delay 
in applying for revocation of probate is fatal 
only when from circumstances attendant upon 
the delay an inference of waiver can reasonably 
be made; mere delay, without more is no bar to 
revocation. I do not wish to examine this ques. 
tion of delay at any greater length, because there- 
is no finding on the question of acquiescence of 
waiver against the appellant. As has been obser¬ 
ved in 21 c. L. J. 557, 2 there may be a distinc¬ 
tion between a case where the acquiescence 
alleged occurs while the act acquiesced in is in 
progress, and another where the acquiescence 
takes place after the act has been completed. 
In the former case the acquiescence is quiescence 
under such circumstances as that assent may be 
reasonably inferred from it; in the latter case, 
when the act is completed without any know¬ 
ledge or without any assent on tho part of the 
person whose right is infringed, the matter must 
be determined obviously on very different legal 
considerations. It has also been observed in cer. 
tain cases that a person can be barred of his 
remedy on the ground of waiver, only when at 
tho time of tho alleged waiver he has been shown 
to have been fully cognizant of his right on the 
facts of the case. In tho case before us all that has 
been found is that the appellant knew of the 
probato proceedings long before 1938. I do not, 
therefore, think that this is a case in which mere 
delay would bar the remedy of the appellant, in 
tho absence of any finding of acquiescence or) 
waiver. 

[ 22 ] As a result of a consideration of the 
authorities mentioned above,. I have come to the 
conclusion that though the appellant did not 
receive special citation in the probate proceed¬ 
ing which resulted in the grant of letters of 
administration to the respondents, there is no 
just cause for revocation in the preseut case, in- 
asmuch as there was no defect of substance in 
the said proceeding. The mother of the appellant 
was her natural guardian. She appeared and con- 
tested the grant right up to the High Court. She 
did not act injuriously to the interest of the ap¬ 
pellant, and she was not under the influence of 
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the propounder of the will ol* any on8 connected 
with him. For all practical purposes, she repre¬ 
sented her miaor daughter as effectively as she 
represented herself. The existence of the daugh. 
ter was not concealed from the probate Court, 
inasmuch as her existence was mentioned in the 
very petition which the mother had filed. In 
coming to the conclusion at which I have 
arrived, I have not been unmindful of the fact 
that the mother herself had propounded a will; 
the genuineness of that will was not, however, 
accepted by the Court of Probate. As far a3 the 
will propounded by Ramsewak Dikshit is con¬ 
cerned, she contested the grant as best as she 
could, right up to this Court, and all possible 
objections were taken to it. The contest was not 
a mere nominal contest, and there is no proof 
that the mother of the appellant was colluding 
with the prQpounder of the will or was under 
the latter’s influence. The paper-books of the 
appeals heard in the Calcutta High Court show 
that a large number of witnesses were examined 
on behalf of both parties, including the mother 
of the appellant and the doctor who treated 
Harihar Dikshit before his death. In these cir¬ 
cumstances, it cannot be said that the contest 
was a formal contest or that Rajban3i Kuer 
was in any way influenced by the propounder 
of the will. There wa3, therefore, no defect of 
substance in the proceedings which resulted in 
the grant. 

[23] For the reasons given above, I would 
hold that there is no just cause for revocation 
'in the present case. I must add that if we had 
found that there wa3 just cause for revocation, 
we would have revoked the grant and sent the 
case back to the District Judge for giving the 
respondents* an opportunity of proving the will 
in solemn form in presence of. the appellant. 
There would undoubtedly be great difficulty 
in proving the will after the lap3e of about 48 
years, but as observed by their Lordships of the 
Judicial Committee in 55 I. A. 18 , 7 much of the 
difficulty could have been avoided ^by prudent 
action on the part of the propounder. That diffi¬ 
culty would not have stood in the way of re¬ 
voking the grant. 

[24] In view of my finding, however, that 
there is no just cause for revocation in the pre¬ 
sent case, the appeal fails and must be dismissed. 
In the circumstances of the case, there would 
be no order for costs. 

[25] Manohar Lall, Ag. C. J. — I have 
perused the elaborate judgment prepared by my 
learned brother. I only wish to add a few ob¬ 
servations to show why I agree with his conclu¬ 
sions. I do not propose to discuss the numerous 
cases which have been exhaustively reviewed 
by my learned brother as I am of the opinion 


that the same conclusion can be reached by exa- 
mining the general principle which has been 
illustrated in the leading Privy Council case in 
55 I. A. IS. 7 

[26] It is unnecessary for me to state the 
fact3 over again. I entirely agree wfith the con¬ 
clusions of fact of my learned brother that in 
this case it must be held that no special cita¬ 
tion had been issued to or had been served on 
Sheopati Kuer separately from her mother Raj- 
bansi Kuer. Rajbansi Kuer contested tba^ ap¬ 
plication bona fide not only in the Court of the 
District Judge but also before the High Court. 

[27] The critical question to be determined is 
whether any just cause ha3 been established to 
revoke the grant of the letters of administration 
within the meaning of S. 263, Succession Act. It 
is argued on behalf of the appellant that since 
it is found that no citation had been issued on 
the appellant (and she w'as a person entitled to 
a special citation) the original proceeding to 
obtain grant of letters of administration became 
defective in substance and this must be deemed 
to be a just cause as provided by the Explana¬ 
tion to s. 263. On the other hand it is argued on 
behalf of the respondent that the minor was not 
entitled to a special citation and attention was 
invited to s. 283, sub-cl. l (c), Succession Act 
in support of the argument that the District 
Judge had a discretion to issue citation on 
the appellant and it must be presumed that 
he was satisfied that the interest of the appellant 
will be properly looked after by her mother and 
there was no need to have the appellant 
formally on the record as an opposite party when 
she would certainly be represented by her 
mother in those proceedings. 

[28] I do not agree with the contention of the 
respondent that the District Judge had a discre-; 
tion in the-matter. He must, if becomes to' 
know of the existence of persons who claim to 
have any interest in the estate of the deceased,! 
issue citation upon all those persons to come 
and see the proceedings. The proceedings of the 
letters of administration case which have been 
placed before us in the form of the paper-book 
of the Calcutta High Court do not show that the 
District Judge ever considered the question 
whether the appellant should or should not be 
served with special citation. It mu3t, therefore, 
be held that special citations required to be 
issued to the appellant have not been issued. 

[29] Doe3this fact alone make the proceedings 
defective in substance? It will be observed that 
the words are 'defective in substance’ and not 
merely ‘defective.’ I am of opinion that in the 
special circumstances of this case it must be 
held that the proceedings were not defective in 
substance. It has been found, as stated in the 
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judgment of my learned brother, that the 
mother of the appellant opposed the application 
for grant of letters of administration by urging 
that the will propounded was a forgery and in 
any case was executed by him when he bad no 
sound disposing power. The appellant could not 
have urged forward anything more than what 
was done by her mother, her natural guardian. 
An examination of the record of those proceed¬ 
ings also discloses that the case was well investi¬ 
gated. A doctor was examined to prove the 
testamentary capacity of the testator, and the 
will was a registered ono. Moreover, if a special 
citation had been issued to the appellant, who 
was a minor at that time, the Court would 
certainly have appointed the mother as the 
guardian of the appellant in those proceedings, 
as the mother had no adverse interest to the 
appellant—indeed she was vitally interested in 
inducing the Court to hold that the will pro¬ 
pounded was neither genuine nor executed 
voluntarily or with a sound disposing power. 

[30] A similar situation arose in 55 I. a. 18 7 
but their Lordships came to a contrary conclu- 
sion because of the finding that Thakurani Kuer, 
the mother, would not have boon appointed the 
guardian of Hamanandi Kuer if a special cita¬ 
tion had been issued to Uamanandi Kuer. Their 
Lordships disagreed with the view taken by 
Das J. that if a guardian ad litem had been 
assigned for her, Thakurani Kuer would have 
beon so appointed if all the circumstances were 
fully placed before the Court: see page 26 of tho 
judgment. Further at page 27, their Lordships 
hold at tho bottom of the pago that if citations 
were not served, i. o., properly and effectively 
served, on Thakurani, the daughter was entitled 
to ask that probato which was obtained in her 
absence should be recalled. It will bo observed 
that their Lordships are not saying that if 
citations were not served on Ramauandi, tho 
daughter would be entitled to ask that probate 
should bo recalled ; they are emphasising that 
if citations had not beon properly served on 
Thakurani, the daughter would bo entitled to 
ask for that relief. In tho present case special 
citations were served, ns I have stated already, 
on tho mother of tho appellant and they were 
properly and effectively served on her. 

[31] In the numerous cases decided under the 
provisions of o. 32, Civil P. C. it has been hold 
following tho leading Privy Council case in 
30 I. a. 182 - - that the mere fact that no formal 
order appointing a guardian is found to be re¬ 
corded in the order-sheet is not sufficient to 
invalidate the ontiro proceedings provided that 
the interest of tho minor has not been sacrificed 
or has been well represented. Adopting the 
same principle, I must hold that in this case 


although the proceedings were defective, bat 
they were not defective in substance became 
the interests of the appellant were fully pro. 
tected and indeed were identical with the interests 
of her mother who opposed the grant of letters 
of administration. 

[32] For these additional reasons I agree 
with my learned brother that in this case it 
is impossible to give any relief to the appellant. 
The appeal fails and must be dismissed but 
without costs. 

v. B. B. Appeal dismissed. 
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Imam and Das JJ. 

Anant Lal Mander and another — Appel¬ 
lants v. Surajnarain Shahu — BespoJident. 

Appeal No. 143.8 of 1044, Decided on 1-4-1947, from 
appellate decree of Addl. Dist. Judge, Bhagalpur, D/. 

18-8 1944. j 

(a) Bihar Tenancy Act (8 [VIII] of 1385), S. 112- 
A — Special notice under R. 117 of Government 
rules made under Bihar Tenancy Act served on 
agent of landlord—Order under S. 112-A—Validity. 

An order reducing the rent of an occupancy holding 
made under S. 112-A is with jurisdiction when the 
special notice required to be given under R. 117 issued 
to tho landlord is served on his servant or agent, even 
though that servant or agent is not authorised in writ¬ 
ing to receive the notice: 32 A. I. R. 1945 Pat. 320, Foil 

[Para 3] 

(b) Bihar Tenancy Act (8 [VIII] of 1835), R. 117 

of Government rules made under the Act — Joint 
family — Collection of family joint — Karta of 
family representing other members—Notice requir* 
ed by R. 117 served on agent of Karta — Rule 117 
is complied with. [Pant S] 

Case referred \— ' 1 

1. (’45) 1945 P. W. N. 221 : 32 A. I. R. 1915 Pat. 320, 
Dwarkft Nath v. Dhanoo Gopi. 

Rai T. N. Sahai — for Appellants. 

L. K. Chaudhuri — for Respondent, 

Das J,—This second appeal arises out of a suit 
for arrears of rent. The appellants before ua 
were tho plaintiffs in the original action. The 
suit was for recovery of arrears of rent in reapeet 
of 24. 47 acres of land comprised in holding NO, 
310 situated in village Ekchari. The arrears 
related to the years 1347-1350 Fs. The appeal- 
lants claimed rent at the rate of Rs. 81 
besides cess. The defence was that the rent of the 
holding had beon reduced to Rs. 53-1-0 by the 
Collector under the provisions of S. 112-A, Bihar 
Tenancy Act. Tho learned Muusif, who decided 
the suit in tho first instance, held that the * 
order of the Collector reduoing rent was 
without jurisdiction, inasmuoh as no notice 
had boon served on the appellants. The learned 
Additional District Judge, who heard the appeal 
came to a coutrary finding, namely, that the 
order of tho Collector reducing rent was with 
jurisdiction, and, therefore, bindiug on the 
parties. Iu this view of the matter, the learned 
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Additional District Judge decreed the suit on the 
basis of the reduced rental, namely, Rs. 53-1-0 
besides cess and interest at the usual rates. 

[2] The only question which now arises for 
consideration is whether the order of the Collector 
reducing the rental of the holding under the 
provisions of s. 112-A, Bihar Tenancy Act was 
with or without jurisdiction. It would be con¬ 
venient to clear the ground by stating the facts 
which have been found by the final Court of 
fact in connection with the question. The Court 
of appeal below has found that a special notice as 
required by R. 117, of the Government rules made 
under the Bihar Tenancy Act was issued in the 
name of one of the plaintiffs, Anant Lai 
(plaintiff l), and was served on his servant or 
agent, Kalkatti Mander. It has been further 
found that this agent or servantJKalkatti Mander 
appeared in the rent reduction proceedings and 
•the order was made in his presence. With regard 
to the other plaintiff, namely, plaintiff 2, it has 
been found that no notice was issued in his 
name. This plaintiff is the nephew of plaintiff 
1 , and the finding is that they are members of 
a joint family. There is a further finding 
that plaintiff 1 , was the karta of the joint 
family and the collection of the joint family 
was joint. In view of these findings, the 
learned Additional District Judge held that the 
order of the Collector reducing the rental of 
the holding was with jurisdiction and, therefore 
binding on the parties. 

[3] As far as plaintiff l, is concerned, the 
question is concluded by a decision of this Court 

„ in 1945 P. W. N. 221 1 where it was held that an 
order reducing the rent of an occupancy holding 
made under s. 112-A, Bihar Tenancy Act, was 
not without jurisdiction merely because the 
notice required to be given under R. 117 was 
■served upon a person who was not an 
•agent of the landlord holding a written authori¬ 
ty from him within the meaning of s. 187 
of the Act. It was pointed out there that there 
was a fundamental distinction between non- 
.service and service which was somewhat irregu¬ 
lar, and it was observed that any irregularity 
in the service of notice cannot by itself be held 
to affect the jurisdiction of the Rent Reduction 
Officer in dealing with the application made by 
the tenants for reduction of their rent. In view 
of this decision, it must be held that there was 
no want of jurisdiction so far as one of the 
plaintiffs was concerned, inasmuch as the notice 
issued to him was served on his servant or agent, 
even though that servant or agent was not 
authorised in writing to receive the notice. As to 
the other plaintiff, the finding is that he was a 
member of a joint family of which plaintiff 1 
x was the karta. The further finding is that the 


collection of the family was joint, and that plain¬ 
tiff las the karta represented the interest of the 
joint family in the zamindari. In these circums¬ 
tances. the learned Additional District Judge held 
that notice on the karta must be held to be notice 
on the other members of the family, and the 
order of the Rent Reduction officer was not 
without jurisdiction. Rule 117 provides that when 
the Collector proposes to alter the existing rent 
of any occupancy holding and the parties have 
not attended in compliance with the notice 
served under R. 115, the Collector shall serve on 
each person interested a special notice, and the 
rent of such holding shall not be altered in the 
absence of such person until after the service of 
such special notice has been proved. In the 
case before us, a special notice was issued, service 
whereof was proved on the agent of the karta 
of the joint family. The karta represented the 
other members of the joint family, and in the 
circumstances of this case, it cannot be said 
that R. 117 has not beejj complied with. The 
karta had received notice, and it appears that 
in the rent reduction proceedings the karta bad 
entered appearance through his agent or servant. 
In my judgment, the learned Additional Dis¬ 
trict Judge had taken the correct view of the 
matter and the order of the Rent Reduction 
Officer in this particular case w r as not without 
jurisdiction. 

[4] The appeal must, therefore, fail and is 
dismissed. In the circumstances of the case 
there will be no order for costs of this Court. 

Imam J.—I agree. 

D-H. Appeal dismissed . 

A. I. R. (34) 1947 Patna 443 [C. N. 145.] 
Agarwala Ag. C. J. and Das J. 

Inderman Mahton and others—Defendants 
— Petitioners v. Thakur Mahton and others 
— Plaintiffs—Opposite Party. 

Civil Rev. No. 35 of 1946, Decided on 27-3-1947, 
from order of Munsif, Bihar, D/- 13-11-1946. 

Stamp Act (1899), S. 33—A Court cannot impound a 
document under the Stamp Act after it has become 
functus officio : 29 A. I. R. 1942 Lah. 257, Foil .; 
8 Mad. 564 (F. B.); 17 A. I. R. 1930 Bom. 392 (F. B.) 
and 14 A. I. R. 1927 Cal. 472, Rel. on. [Para 2] 

(’45-Corn.) Stamp Act, S. 33 N. 4 Pt. 5. 

Cases referred :— 

1. ( 85) 8 Mad. 564 (F. B.), Reference under Stamp Act, 
S. 46. 

2. (’30) 17 A. I. R. 1930 Bora. 392: 128 I. C. 31 (F.B.), 
Collector, Ahraadnagar v. Rambhau. 

3. (’27) 54 Cal. 445 : 14 A. I. R. 1927 Cal. 472 : 100 
I. C. 630, Khetra Mohan Sah v. Jamini Kanta. 

4. (’42) 29 A. I. R. 1942 Lah. 257;: 202 I. C.670 (S.B.), 
Puranchand v. Emperor. 

Sidheshwar Prasad Singh— for Petitioners. 

Das J. —This rule is directed against an order 
of the learned Munsif of Bihar, dated 13-11-1946, 
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by which the learned IVIuDsif has impounded two 
documents and directed the petitioners to pay 
duty and penalty as required by the provisions 
of the Stamp Act. The petitioners were defen¬ 
dants in an action for partition. They filed two 
documents, a hukumnaraa and a puncbnama, 
which were not admitted in evidence. The suit, 
which was Title suit No. 5 of 1943, was dismissed 
on 15-9-1945. After the dismissal of the suit the 
opposite party, plaintiffs in the suit, filed a peti¬ 
tion on 18-9-1945, praying that the aforesaid two 
documents be impounded, and that the peti¬ 
tioners be directed to pay the duty and penalty 
thereon. On 25-9-1945, the learned Munsif direct- 
ed the petitioners to pay rs. 50 as stamp duty 
and Rs. 500 as penalty, in all a stamp of Rs. 550, 
in respect of the puncbnama. The petitioners 
then moved the learned Munsif, praying that the 
document could not be impounded after tho 
disposal of tho suit, and, further, that the peti¬ 
tioners could be made liable only for their pro¬ 
portionate share, and also that if any penalty 
were realised from the petitioners, the amount 
should be made part of the costs of the suit. The 
learned Munsif, by his order dated 13-11-1940, 
dismissed tho objection of the petitioners. 

[ 2 ] The point raised before us is that the 
learned Munsif had no jurisdiction to impound 
the document after he had become functus 
officio. In other words, the contention before 
us is that tho learned Munsif could not impound 
tho document under s. 33, Stamp Act, after 
tho decision of the suit in which the docu¬ 
ment had been filed. The point is not covered 
by any authority of this Court, but learned 
counsel for the petitioners has referred to seve¬ 
ral decisions of other High Courts, in which it 
has been hold that the Court is functus officio 
after the disposal of the suit, and cannot im¬ 
pound a document under s. 33, Stamp Act after 
decision had already been given in tho suit in 
which tho document was filed. Tho decisions 
relied on by learned counsel for the petitioners 
are: 8 Mad. 504, 1 A. 1 . R. 1930 Bom. 392, 3 64 oal. 
415 3 and A. I. II. 1942 Lab. 257 . 4 The facts of some 
of thoso cases aro not exactly similar to the facts 
of the case beforo us, oxcept tho case in A. I. R. 
1942 Lab. 257. 4 In this last case tho defendant had 
filed two receipts A. and B. They were filed with 
the written statement but not tendered or produc¬ 
ed in ovidenco. When the Court pronounced judg¬ 
ment it was directed that tho recoipt A should be 
impounded. The direction was oral, aud by mis¬ 
take tho endorsement of impounding was noted 
on tho other recoipt, namely, receipt B. When this 
receipt B was sent to the Collector as provided by 
S. 38, Stamp Act, the Collector returned the rec¬ 
eipt saying that as tho right document had not 
been impounded, no action could be taken by him. 


Then, long after the decision of the suit, the Sub. 
ordinate Judge wrote an endorsement on recoipt 
A, and the document was impounded. The 
matter was then referred to the High Court by 
the Chief Controlling Revenue Authority, and 
several questions were propounded, of which 
question No. 2 was as follows: 

“Can an endorsement of impounding on the back of 
document A fit a date when the case had been finished 
serve to rectify the original error in endorsement?” 

This question wns answered in the negative, and 
it was observed that the trial having been finish, 
od on 30-S-1939, an endorsement on the receipt 
A made on 3-4-1939, could not rectify the original 
error, as the Court was clearly functus officio. 
Dealing with this question Bhide J. observed 
as follows: 

“It must be held that the document was impounded 
long after the Court had become functus officio. There 
is ample authority for the proposition that a Court has 
no power to impound a document under the Stamp Act 
after it has beoome functus officio." 

As at present advised, I am not prepared to 


i 
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differ from the decisions referred to above, which 
clearly show that the Court could not impound 
the documents after it had become functus 
officio. 

[3] The rule is, therefore, made absolute, and 
the order of tho learned Munsif impounding the 
documents and directing the petitioners to pay 
duty and penalty is set aside. There will be no 
order for costs of the bearing of this application. 

Agarwala Ag. C. J. — I agree. 

y.b.b. Buie made absolute . 
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Meredith and Sinha JJ. 

Bam Keshwar Mahton and others — Defen¬ 
dants — Appellants x.Hari Charan Mahton 
and others , Plaintiffs , and others , Defen¬ 
dants—Respondents. 

Appeal No. 564 of 1944, Decided on 21-3-1947, from 
appellate deereo of Sub-Judge, Shahabad, D/- 4-2-1944. 

Limitation Act (1908), Art. 142— Possession under 
unregistered patta for number oi years—Disposses¬ 
sion by trespasser—Suit for possession on posses- p 
sory title if lies. 1 

The plaintiff who had been in possession of certain I 

. land ever since 1925 under an unregistered patta from I 

the landlord was dispossessed in 1939 by the defendant 
who was a mere trespasser. The plaintiff thereupon t 
brought a suit for declaration of his title and for posses¬ 
sion. 

HVM, that tho plaintiff’s peaceful possession for a 
number of years since 1925 was prima facie evidence 
of title sufficient to enable him to recover possession 
unless the defendant could show a better title. The fact 
that the plaintiff had a defective title as against his 
landlord in view of tho fact that the patta was not 
registered was* of no avail to the defendant who was a 
mere trespasser. Even if the laudlord had sued the 
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plaintiff for ejectment on the ground that he had no 
title he could have resisted the suit successfully by the 
operation of S. 53-A, T. ; P. Act. The plaintiff had 
therefore a good title not only against the ■whole world 
but even against the landlord to remain on the property 
and was entitled to recover possession: 16 A. I.R. 1929 
Pat. 601 and 14 A. I. R. 1927 Pat. 1, Eel. on. 

[Paras 6 & 9] 

Lim. Act—(’42-Com.) Arts. 142 & 144, N. 4, Pt. 7 
and 13. 

Cases referred: — 

1. (’32) 11 P. L. T. 34 : 16 A. I. R. 1929 Pat. 601 : 8 
Pat. 351 : 119 I. C. 906. 

2. (’26) 5 Pat. 765 : 14 A. I. R. 1927 Pat. 1 : 98 I.C. 
779. 

3. (’21) 6 Pat. L. J. 478 : 8 A. I. R. 1921 Pat. 237 : 
62 I. C. 1 (F B), Shiva Prasad Singh v. Hira Singh. 

Mahabir Prasad, D. N. Varma and Eanhaiyaji — 
for Appellants. 

Harians Kumar and B. K. Narain Singh—ior 
Respondents. 

Meredith J. —This second appeal is by the 
defendants first party # against a judgment of 
reversal decreeing the suit. The plaintiffs are the 
members of a joint family, and sued for decla¬ 
ration of title and recovery of possession after 
removal of certain encroachments said to have 
been made by the appellants on two plots of 
homestead land, one comprising 2 kathas 5 dhurs 
and the other comprising 16 dhurs immedia¬ 
tely to the south thereof. Plot 1 was settled 
by the landlords on 22nd September 1925, by 
means of an unregistered patta, with a member 
•of the plaintiffs’ family, Hari Narain, son of 
Jawahir Mahto, the then head of the family. 
This Hari Narain is since deceased, and his 
widow is defendant 19. Plot 2 was similarly 
settled by an unregistered patta on 24th March 
1926 in the name of Hari Charan Mahton, 
plaintiff 1, who is son of Jawahir. The plain¬ 
tiffs’ case was that actually both these settle¬ 
ments were made with the joint family, but 
the former was simply in the name of Hari 
Narain and the second in the name of Hari 
Charan. 

[2] On 15th March 1927, the landlords gave 
a similar unregistered patta for another 2 kathas 
5 dhurs of land lying just to the north of the 
2 kathas 5 dhurs already mentioned to one 
Shaikh Mohammad, and on 6th April 1939, 
defendants first party purchased this plot from 
Sheikh Mohammad. According to the plaintiffs, 
shortly afterwards defendants first party, the 
present appellants, began to construct a house 
on the plot settled with them, and while 
doing so made encroachments on both the plain¬ 
tiffs’ plots. Shortly after this, on 10th January 
1940, they took a kehala from defendant 19 
Harinarain’s widow, in respect of the 2 kathas 
5 dhurs settled in the name of Hari Narain, 
and this kehala was taken in the name of defen¬ 
dant 16 said to be benamidar merely. 


Charan {Meredith J.) 

[3] The defendants’ case was that the settle¬ 
ment of the 2 kathas 5 dhurs in 1925 was made 
with Hari Narain who was then separate from 
the rest of the plaintiffs’ family. It was a settle¬ 
ment exclusively with him, the land was 
inherited by his widow and consequently the 
defendants acquired a good title by their pur¬ 
chase from the widow in 1940. They further 
alleged that this plot of 2 kathas 5 dhurs , W'hich 
they had purchased, included the 1G dhurs of 
which the plaintiffs subsequently took settlement 
in the name of Hari Charan. 

[4] Both the Courts below have agreed in 
finding that the 16 dhurs was not included in 
the 2 kathas 5 dhurs , but lay to the south of it. 
It has also been found that the alleged encroach¬ 
ments had been made; indeed the defendants 
did not deny that. Rather, as I have said, they 

v 

claimed title to and possession over the whole 
area. The learned Munsif held that the settle¬ 
ment had been made with Hari Narain, who 
was separate, and he accordingly dismissed the 
suit, but the learned Subordinate Judge reversed 
this finding. His finding, which is binding on us 
in second appeal, is that Hari Narain was a 
member of the joint family with his father and 
brothers, and that the father, that is Jawahir, 
acquired the lease for and on behalf of the joint 
family in Hari Narain’s name. He further held 
that the plaintiffs, w’ho had already been in 
possession for more than 12 years, were entitled 
to recover possession for themselves and defen¬ 
dants 17 and 19. He accordingly decreed the 
suit. 

[5] The only argument which has been ad¬ 
dressed to us in second appeal is that the plain- 
tiffs cannot succeed, because they have establi¬ 
shed no title in themselves. Even if the 
defendants have been found to have no title, 
nevertheless they are in possession, and the 
plaintiffs cannot eject them unless they esta¬ 
blish their own title. A suit for declaration of 
title and recovery of possession can only succeed 
on the plaintiffs establishing their ow r n title, and 
cannot succeed on the weakness of the defen¬ 
dants’ case. Here the plaintiffs have established 
no title, because the unregistered patta could 
convey none. 

[6] This argument, in my opinion, is not 
sound. The plaintiffs do not base their case on 
the patta. They have used the unregistered patta 
for a collateral purpose, namely to explain the 
nature of their possession and to show that they 
were not trespassers but in possession of the 
lands by arrangement with the landlords. Whe¬ 
ther their title was a good title or not as agaiost 
the landlords was a matter between them and 
the landlords, not one which concerned the 
defendants. The plaintiffs have been found to 
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have been in possession ever since 1925 upto at 
least 1939, when the defendants, having obtained 
settlement of the plot to the north, are said to 
have encroached on the plaintiffs’ plot. This 
peaceful possession for a number of year3 is 
prima facie evidence of title sufficient to enable 
the plaintiffs to recover, unless the defendants 
can show a better title, whereas in fact the find¬ 
ings aro that the defendants, unlike the plaintiffs, 
are mere trespassers. The legal position has been 
settled so far as this Court is concerned by .several 
decisions which are binding upon us. In Ran jit 
Sing v. John Singh (11 p. L. t. 34 1 ) a Bench of 
this Court held that though a person suing in 
ejectment can only recover by the strength of 
his own title and not by the weakness in the title 
of his adversary, yet possession is prima facie 
proof of title under s. 110, Evidence Act, and pre¬ 
vious possession is a good foundation for a suit 
in ejectment although the plaintiff who instituted 
the suit may not be able to establish any title 
in himself, provided that the defendant does not 
establish a better title to the disputed property. 
Similarly, in Bodlia Ganderi v. Ashloke Singh 
(5 Pat. 765“) another Bench observed that where 
a person who has been in possession of property 
for several years without title is dispossessed by 
another, who also has no title, the former is entit¬ 
led to be restored to possession. 

[7] If I may say so with respect I entirely 
agree with the propositions laid down in these 
cases. It would, to my mind, bo a monstrous 
thing to allow the defendants as pure trespassers 
to resist the claim of tho plaintiffs to recover 
their possession simply becauso there may be a 
defect in tho plaintiffs’ title as between them 
and tho landlords which is no business of the 
defendants at all. 

[8] In may opinion, there is no merit in this 
appeal, and I would accordingly dismiss it with 
costs. 

[9] Sinha J. — I agree, but I wish to add a 
fow observations of my own in support of tho 
conclusions arrived at by my learned brother. 
Tho position in this case appears to bo this. Tho 
plaintiffs had been in possession of the property 
in question over since 1925, when they purported 
to take a lease thereof from the landlords. They 
weio dispossessed somo time at the end of 1939 , 
or in the beginning of 1940, as a result of tho 
building operations commenced by tho defen¬ 
dants first party, the appellants in this Court. 
Ilenco the competition in this litigation for 
possession of tho property is between the plain¬ 
tiffs, who have as against the wholo world except 
their lessors a good title to remain on the pro¬ 
perty on the ono hand, and tho defendants first 
party, who aro mere trespassers on the other. 
Mr. Mahabir Prasad on behalf of tho appellants 
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contended that in a suit in ejectment the plain, 
tiffs must establish two things, firstly, their title, 
and secondly their possession within 12 years of 
the suit. That proposition is established by & 
Full Bench decision of this Court in 6 pat. L. 

J. 476 3 . Apparently that contention is well foun. 
ded in law, but the case before us is in the nature 
of an exception to that class of cases in which, 
the defendants themselves may have been in 
possession for a series of years and before their 
possession began the plaintiffs may have been in 
possession for an equal period of time. In such 
a case the competition for possession is between 
two parties who on the face of the statements 
given above, would be in the same position, 
namely holding possession for a period of time 
without any apparent title. In such a case the 
present possession must decide the issue between 
the parties. But in the present case if the lessors 
themselves were to institute a suit for possession 
against the plaintiffs on the ground that they 
were holding without title, in my opinion they 
could have resisted such a suit successfully by 
tho operation of S. 53A, T. P. Act. They could 
have used their unregistered patta as a shield 
against tho landlords’ assault on their title, be¬ 
cause we have been informed the patta is a 
complete document containing all the terms 
of the lease, the only defect in the patta being 
that it is not a registered document. That being 
so, in my opinion the plaintiffs not only have a 
good title against the whole world but even a good 
title against their lessors to remain on the pro¬ 
perty. On tho other hand, the defendants in 
possession have taken the law in their own hands 
and forcibly dispossessed the plaintiffs, and there, 
fore tho Courts of law must help ^he plaintiffs 
to regain possession of the property of whioh they 
had been unlawfully deprived. On these consi¬ 
derations, in my opinion, there is no conflict 
between the principle on the basis of which this 
suit has been decided and that lino of cases whioh 
is illustrated by reference to the Full Bench 
decision referred to above. In my opinion, there- 
fore, the Court of appeal below has taken a 
correct viow of the legal position, and the suit 
for possession has been rightly decreed. 

k.s. Appeal dismissed. 
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Civil P. C. (1908), O. 8, R. 3 — Specific denial— 
Allegation in plaint that sums paid by defendant 
were paid towards interest—Defendant’s allegation 
that statement of account is untrue, if amounts to 
specific denial. 

Where in a suit for the payment *of certain lamount 
due on account the plaint and the statement of accounts 
contain an allegation that certain sums paid on certain 
dates were paid and credited towards interest due, the 
allegation is sufficiently specific to call for a specific 
denial, if the defendant wishes to raise an issue thereon. 
An allegation by the defendant in his written statement 
that the statement of account as set out by the plaintiff 
is untrue, whilst it may operate as a denial of the alleg¬ 
ed payments cannot operate as an alternative plea that 
if the payments were made they were not made towards 
interest as alleged by the plaintiff. Nor does the allega¬ 
tion that the “application of S. 20, Limitation Act, is 
incorrect” operate as any such denial. That allegation 
would merely mean that “even if the facts alleged in 
the plaint are true, the suggested application thereto of 
the Limitation Act is incorrect.” . [Para 10] 

(’44-Corn.) Civil P. C., 0. 8, R. 3, N. 1. 

Cases referred :— 

1. (’40) 67 I. A. 160: 27 A. I. R. 1940 P. C. 63: I.L.R. 
(1940) Lah. 470 : I. L. R. (1940) Kar. P. C. 134 : 187 
I. C. 233 (P. C.), Rama Shah v. Lai Chand. 

2. (’39) 18 Pat. 253 : 26 A. I. R. 1939 Pat. 389 : 183 
I. C. 330, Santa Prasad Singh v. Harkishore Prasad 
Singh. 

S . N. Bose and P. K. Bose —for Appellants. 

B. C. Be, K. C. Sanyal , S. R, Gliosal and S. C. 

Multharji—ioi Respondents. 

Bennett J. — This is an appeal from a 
decision of the Additional District Judge of the 
Santal Parganas affirming a decision of the Sub- 
ordinate Judge of Dumka in a suit which was 
instituted nearly ten years ago on 17-6-1937. 

[2] The suit was for payment of a sum of 
Rs. 2311, odd payable by the defendants to the 
plaintiffs on two hathchithas. Of the sum claim¬ 
ed, Rs. 1591-10-6 representing the balance* of the 
principal and rs. 719-12-6 the balance of in¬ 
terest. The plaintiffs’ case -was that on 6-6-1930, 
the defendants first party, through defen¬ 
dant 2, borrowed Rs. 500 from the plaintiffs for 
family necessity, the loan bearing interest at 
10 annas per cent, per month, and that they 
executed an acknowledgment thereof in the 
plaintiffs’ hathchitha. On 9-11-1930, the defen. 
dants took a further loan from the plaintiffs of 
Rs. 2000, also for family necessity, which was 
also acknowledged in the hathchitha book. This 
loan carried interest at 12 per cent, per month. 
In 1931 the plaintiffs and the defendants second 
party, who up till that time constituted a joint 
family, separated and in the partition of proper¬ 
ties that followed, the twp hathchithas were 
assigned to the plaintiffs. Between 20-9-1930, 
and 19-6-1934, the defendants made various 
payments to the plaintiffs, and the statement of 
accounts in regard to the loans set out in sch. A 
to the plaint was as follows : 


“STATEMENT OF ACCOUNT” 

The principal amount of loan taken by the defen¬ 
dants on 14th Jaishtha 1337 B. S.Rs. 500—0—0. 

The principal amount of loan taken by 
the defendants on 23rd Kartik 1337 
B. S. ... ... ••• Rs. 2000—0-0. 

Total amount of loans taken by the 
defendants ... ••• Rs. 2500—0—0.. 

Interest due on Rs. 500 and Rs. 2000 
from the dates of the loans till the end of 
Chaitra 1337 B. S. ... Rs. 91—10—6. 

Payments made on behalf of the defendants in the 
year 1337 B. S. : 

Rs. 200 on 20th September, 1930 corresponding tc 
3rd Asin, 1337 B. S. 

Rs. 400 on 14th January, 1931 corresponding to 29th 
Paus, 1337 B S. 

Rs. 100 on 18th February, 1931, corresponding to 
6th Fagun, 1337 B. S. 

Rs. 50 on 24th February, 1931 corresponding to 12th 
Fagun, 1337 B. S. 

Rs. 50 on 24th March, 1931 corresponding to 10th 
Chait, 1337 B. S. 

Rs. 35 on 25th March, 1931 corresponding to 11th 
Chait, 1337 B. S. 

Rs. 165 on 9th April, 1931 corresponding to 26th 
Chait, 1337 B. S. 

Total payments made in 1937 ... Rs. 1,000—0—0. 

Out of which Rs. 91-10-6 was paid and credited 
towards interest due aud the balance Rs. 908-5-6 was 
paid and credited towards the principal. 

Balance of principal remaining due...Rs. 1591—10—6. 
Interest due on the above principal from 
1st Baisakh 1338 B. S. to 31st Jaistha 
1344 B, S. ••• ... Rs. 874—12—6. 

Total ... Rs. 2466— 7—0. 
Payment made on 28th Baisakh 1338 
B. S. corresponding to 11th May, 1931 

••• ••• ... Rs. 50—0—0. 

Payment made on 19th Jaistha 1338 B. S. 

corresponding to 2nd June, 1931 ... Rs. 50—0—0. 
Payment made on 24th Pous 1338 B. S. 
corresponding 9th January, 1932 ... Rs. 25—0—0, 
Payment made on 5th Jaistha 1341 B. S. 
corresponding to 19th May, 1934 ... Rs. 10—0—0. 
Payment made on 20th Jaistha 1341 B. S. 
corresponding to 3rd June, 1934 ... Rs. 10—0—0. 
Payment made on 4th Asarh 1341 B. S. 
corresponding to 19th June, 1934 ... Rs. 10—0—0. 
Total payments since Baisakh 1338 B. S. 
which was paid and credited towards 

iD n e n u *•*., - 115-0-0. 

Deducting the said payment of Rs. 115 towards 

interest due—the balance due is Rs. 2,311-7-0 which is 
claim in suit.” 

The relevant passages in the plaint covering the 
above schedule are in paragraphs 7 and 9 thereof 
and are as follows : 

“7. From the 20th September, 1930, corresponding 
to the 3rd Asin 1337 B. S. to the 19th June 1934 
corresponding to the 4th Askrh 1341 B. S. the def¬ 
endants, on several dates, made paymeuts to the total 
extent of Rs. 1155 of which Rs. 908-5-6 was paid and 
duly credited towards the principal and the balance 

towards the interest due from them. - 

* 

As per statement of account given in Schedule A of 

* his , P!, aint » the sum of Rs. 2311-7-0 of which 
Rs. 1591-10-6 is the principal and Rs. 719-12-6 i^ the 
interest, is now legally due to and recoverable by the 
plaintiffs from the defendants, but they have failed to 

pay to the plaintiffs in spite of their repeated demands 
for the same.” 
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A. I, 


In para. 10 of their plaint the plaintiffs stated 
inter alia, 

“for the purpose of limitation, time will run from the 
10th June, 1931, corresponding to the 4th Asarh, 1341 
B. S., the date of the last payment of Rs. 10 as under 
B. 20, Limitation Act, all such payments having beeu 
made and duly noted in the hathchitha klmta within 
the time prescribed by the law of limitation, fresh 
period of limitation shall be computed from the time 
when each of such payments was made.” 

[3] In their defence, the defendants first party 
denied that the said loans were for family 
necessity. The major defendants of the defen. 
dants first party pleaded in para. 4 of their 
written statement that the suit was time-barred 
under the general and special law of limitation. 
In para. G they specifically denied the partition 
and that the handnotes in question had fallen 
exclusively to the share of the plaintiffs. In 
paragraph 7 they alleged that only Rs. 1000 was 
in fact advanced to them on 9-11-1930, and not 
Rs. 2000 as alleged by the plaintiff. In para. 9 
they stated that the statement of account 
given in Schedule A of the plaint was untrue, 
that tho claim of the plaintiffs was excessive and 
exorbitant and that the loan of Rs. 500 had 
already been paid off. In para, ll they stated 
that tho cause of action and the application 
of s. 20, Limitation Act, was incorrect. 

[4] Tho minor defendants of the defendants 
first party set up a plea iu which they denied 
the alleged family necessity for the loans but 
both tho Courts below have decided this question 
of fact against these defendants and no question 
thereon arose in this appeal. In para. 4, of tho 
written statement these minor defendants stated: 

“4. That these defendants have not any information 
about the allegations contained in paras. 1, 2, 3, 4, 7, 
8, 9, 10 and 11 of tho plaint and they are not in a 
position to admit or deny the samo and they submit 
that the liability of defendants, as alleged, incurred 
either for a now business or for a purpose by which 
thc30 defendants were not at all benefited and a liabi¬ 
lity which did not arise out of any joint necessity can¬ 
not be fastened on them.” 


upon the decision of the Judicial Committee in \ 

67 I. A. 1G0. 1 ! 

[7] For the respondents it w r as argued that 
this poiut was not open to the appellants 
because there was no denial fn the written 
statements of the allegation in the plaint that 
this sum of Rs. 10, together with the other 
payments together constituting the payment to¬ 
wards interest since Baisakh 1338 B. S. of Rs. 115 1 
referred to in paras. 7 and 9 of and in Sch. a ;i 
to the plaint, had been so paid towards interest. 1 

[8] In reply, Mr. S. N. Bose, argued that | 
the allegations in the plaint were not sufficient- 1 
ly specific to call for a specific denial, that 1 
the statement iu para. 9 of the written state- 1 
ment of the major defendants that the account 1 
iu sch. A to tho plaint together with the I 
allegation in para, ll thereof that the alleged 1 
application of S. 20, Limitation Act, was inoor- 1 
rect constituted, in the then apprehended state I 
of tho law, a sufficient denial of the allegations j 
of the payments towards interest and that an 
issue on the point was sufficiently raised in \ 
issue 4 namely, “Is the claim in suit barred ' 
by limitation”. lie further pointed out that it j 
was perfectly clear that the payment of Rs. 50 I 
made on the 2 G-1931, which was included in the I 
alleged total payments towards interests of 1 
Rs. 115 above referred to, could not possibly * 

• have been a payment towards interest because 
on the respondents’ own account in the plaint 
ouly Rs. 10 or less was in fact due as interest 
at that date and therefore that the allegation os 
to the payment of the sum of Rs. 115 towards 
interest was palpably false on the face of the | 
plaint. 1 

[9] Mr. S. N. Bose contended that, at the i 
dato of the trial, the law as to the interpreta¬ 
tion of S. 20, Limitation Act, as it then read was 
thought to have been correctly set out in the 
judgment of Sir Trovor-Harries C. J. and 
Manohnr Lall J. in IS Pat. 258 3 in the course 


[5] At tho trial tho defendants attempted to 
prove that tho last three payments of Rs. 10 
each on 19-5-1934, 3-G-1934 and 19-G-1934 had not 
in fact boeu mado by them. But both the 
Courts below have fouud against tho defendants 
on this point. 

[GJ Tho only quostion raised beforo ns was 
as to whothor tho suit was timo-barred by the 
provisions of S. 20 , Limitation Act as it then 
read. Mr. S. N. Bose, for the appellant, argued 
that there was no ovidenco given at the trial 
in support of the allegation that tho last pay¬ 
ment of Rs. 10 on 19-G-1934, was paid towards 
interest 'as such’, that it was not alleged that 
it was paid in part payment of tho principal 
and that the suit, which was instituted on 
17-6-1937, was therefore time-barred. lie relied 


of which their Lordships, following two pre¬ 
vious decisions of this Court, held that the words 
‘as such’ in s. 20 (l), Limitation Act were 
redundant and that an appropriation of a pay¬ 
ment to interest made in the plaint was suffi- . 
cient to satisfy the section and that consequent¬ 
ly tho parties attached no importance to the 1 
otherwise and now relevant issue of fact as to 
whether the payment of the above-mentioned \ 
sum of Rs. 10 on 19 6-1934, had in fact been 
paid towards interest as such. He further point¬ 
ed out that the appeal to the Additional 
District Judge was heard after the Judicial Com¬ 
mittee in 07 I. A. 160 1 had overruled the 
previous Patna decisions and enunciated the 
true construction of s. 20 (l), Limitation Act and 
that in that appeal the appellants had raised 
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the point but that the learned Additional Dis¬ 
trict Judge had not dealt therewith in his judg¬ 
ment which had been delivered some nine 
months after the hearing. 

[10] In my opinion, the allegations in the 
plaint that, inter alia> the sum of rs. 10 paid 
on 19th June 1934, was paid towards interest 
were sufficiently specific to call for a specific 
denial' if the appellants wished to raise any 
issue of fact thereon. The allegation in para. 9 
of the written statement of the major defen¬ 
dants that the account in Sch. A to the plaint 
is untrue, whilst it may operate as a denial 
of the alleged payments, cannot possibly operate 
as an alternative plea that, if the payments 
were made, they were not made towards in¬ 
terest as' alleged in the plaint. Nor do I think 
that the allegation that ‘the application of 
S. 20, Limitation Act is incorrect’ operates as 
any such denial; that allegation merely means 
that even if the facts alleged in the plaint are 

' true, the suggested application thereto of the 
Limitation Act is incorrect. 

[11] I am very doubtful if the statements 
■above set out and contained in para. 4 of the 
written statement of the minor defendants can 
properly be construed as a specific denial of the 
alleged payments towards interest or even as 
putting the plaintiff to the proof of that fact. 

1Read as a whole, that paragraph seems to me 
/ to be directed to the allegation that even if the 
facts be true, there is no consequent liability 
upon the minor defendants. 

[12] At the close of the hearing of the appeal, 
we reserved our judgment with the intimation 
that in the special circumstances of the case we 

• were inclined to frame an issue on the point 
raised in the appeal and send it back for trial. 
Since then, our attention has been drawn to a 
most significant passage in the judgment of the 
trial Court on the issue as to limitation which 
. was not called to our attention during the hear¬ 
ing of the appeal and which reads as follows : 

“ The learned pleader appearing for the defendants 
conceded that if it is proved that Rs. 10 was paid by 
Shyam Lai Marwari on 19-6-1934 then the suit would 
not be time barred. It has been shown above that this 
payment was actually made and the endorsements were* 
made by Sham Lai Marwari. This being so this issue is 
I decided in favour of the plaintiffs.’* 

We accordingly gave the parties a further 
( opportunity of addressing us on the effect of 
this concession. Mr. S. N. Bosejjonfcended that 
i this was a mere concession upona point of' law 
And that having regard to the then apprehended 
sfcate of the law, it could not properly be 
regarded as a concession upon the point of fact 
that the sum of rs. io, paid on 19 . 6 - 1934 , was in 
iact paid towards interest. 
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[13] Even if, there had been a clear issue of 
fact upon the pleadings as to whether Rs. 10 had 
or had not been paid towards interest, I should 
have been very doubtful, if, after the above 
concession, it would have been open to the 
appellants on appeal to urge that there had 
been no decision upon that issue, because it 
seems to me that the concession would necessa¬ 
rily have implied that the defendants were 
abandoning that issue. They in effect said to the 
Court that there is no other relevant issue of fact 
to be decided on the issue as to limitation. But, 
however that may be, on the pleadings as they 
stood, the concession made on behalf of the 
appellants must, in my opinion, be under¬ 
stood as conceding and confirming that there 
was no other issue of fact upon the pleadings 
on this issue as to limitation. The concession, 
to my mind, operates to dissolve any doubt that 
might otherwise exist as to whether the written 
statements both of the major and minor defen¬ 
dants raised or were intended to raise any issue 
of fact as to whether the sum of Rs. 10, paid 
upon 19th June was-or was not paid towards 
interest. In the light of this concession, I am of 
opinion that the allegation in the plaint that 
the sum of Rs. 10 was paid towards interest on 
19-6-1934, must be taken to have been admitted 
in the written statements. 

[14] That being so, the point was not open 
on appeal either to the learned Additional Dis¬ 
trict Judge or to this Court. I would, therefore, 
dismiss the appeal with costs. 

Beevor J. —I agree. 

N.S.d. Appeal dismissed . 

A. I. R. (35) 1957 Patna 559 [C. N. 148.] 
Shearer and Reuben JJ. 

Rajeshwar Misser and others—Appellants 
v. Sukhdeo Missir — Respondent. 

First Appeal No. 147 of 1944, Decided on 12-3-1947 
from decision of Add). Dist. Judge, Gaya, D/-6-5-1944,* 

(a) Succession Act (1925), S. 276 — Inquiry into 
testator’s rights in property. 

In an application for probate, the Court hag no 
jurisdiction to enquire into the nature of the rights of 
the testator in the prpoerty covered by the will. 

[PftFft 2] 

(b) Succession Act (1925), S. 63 _ Presumption 
of due execution of will _ Finding as to attestation 
— Evidence Act (1872), S. 90 _ T. P. Act (1882) 

The affixing of the signature of the attesting witnes¬ 
ses in the presence of the testator is the ordinary mode 
of attesting a dooum&nt and is the mode by which at¬ 
testation js defined in S. 3, T. P. Act. If, therefore, 
under S. 90, Evidence Act, the presumption of due • 
execution of a will is drawn, it necessarily amounts to a 
finding that the attesting witnesses signed in the pre¬ 
sence of the testator. [Para 3] / 
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(c) Succession Act (1925), S. 2 (h) — Will — 
Characteristics of — Joint will — Succession Act 
(1925), S. 62. 

The two characteristics of a will are that it must be 
intended to come into effect after the death of the 
testator and it must be revocable. That, at the time of 
the execution of the document, the executant was un¬ 
aware that it was a will and that he thought that it was 
a document of some kind is irrelevant; it is the inten¬ 
tion of the executant, as expressed in the document, 
which decides the question. A joint will is not uuknown 
to the law: L. R. (1898) F. 7; (1872) L R 4 F. C. 236; 8 
A. I. R. 1921 Rom. 261; 10 Cal. 792 (P. C.) and 11 
A. I. R. 1924 Mad. 605, Rel. on. [Paras 4 and 5] 

(d) Succession Act (1925), S. 2 (h) — Postpone¬ 

ment oi operation of document till after death of 
testator’s wife does not prevent document from 
being will: 36 Cal. 149, Ref. [Paras 7 A 11] 

(e) Succession Act (1925), S, 2 (h)—“To be car¬ 
ried into effect after his death”—Document speak¬ 
ing of division during testator’s life time. 

Where the executants of a document spoke of having 
divided the property among their nephews and having 
treated their nephews as absolute owners of their respec¬ 
tive shares, but no actual division of the property was 
made and thoro was no indication whatever of any 
division of it into shares, or of the allotment of any 
portion of the property to ono of tho nephews in exclu¬ 
sion of tho rest, and what the executants were speaking 
of throughout tho document was undivided shares and 
not shares divided by metes and bounds, and they 
mado it clear that this division into shares would come 
into effect after they died : 

Held, that the document was a will: 10 Cal. 792 
(F. C.), Ref:, 8 A. I. R. 1921 F. C. 89 and 39 Mad. 304, 
Disting. [Paras 7 All] 

(f) Succession Act (1925), S. 62—Unilateral deed 
— Mere expression of wish by executant as to dis¬ 
position of property after his death. 

Where a deed was a unilateral one in which no 
consideration passed from the benoficiaries to tho per¬ 
sons executing it and the latter in divaing tho property 
in equal shares among the beneficiaries who were their 
nephews, merely expressed their wishes regarding what 
was to happen to their property when they died and tho 
purposo for which they executed the document was to 
avoid family disputes after their death : 

Held, that there being nothing in tho document by 
which the executants purported to bind themselves to 
make no alteration in their disposition of tho property, 
the document could not bo regarded as irrevocable*. 
8 C. W. N. 614, Disting. [Para 9] 

(g) Succession Act (1925), S. 2 (h) — Absence of 
animus testandi—Document executed for collateral 
purpose — No will. 

Where in executing a document thero is no real 
animus testandi on the part of tho executant and it is 
brought into existence for some collateral purpose, tho 
document cannot be regarded as a will: (1864) 33 L. J. 

29. Bcf. [Para 13 ] 
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Reuben J. — This is an appeal filed by four 
sons of Hazari Missir (deceased) against an 
order of the Additional District Judge of Gaya, 
dismissing their application for probate of a 1 
document put forward by them as being the I 
will of their deceased uncles, Sarwan and Bal- j 
gobind. 1 

[2] The application was opposed by respon. 
dent Sukhdeo Missir who is the son of Padarath 
Missir another brother of Hazari Missir. The 
document in question purports to make a dispo¬ 
sition of the property of Sarwan and Balgobind 
Missir in favour of six sons of Hazari. Sarwan 
and Balgobind died some time in the year 1928. j 
The present application was filed on 13-9-1940, | 
by the four applicants, the other two sons of ^ 
Hazari Missir having died in the mean time, j 
The application was opposed on the grounds, J 
firstly, that the document is not a genuine docu- ,g 
ment executed by Sarwan and Balgobind Mis- 1 
sir, secondly, that it is not a will at all but is a 
deed of partition, thirdly, that, at the time of 
the execution of the document, they were not in 


a sound disposing state of mind, and, fourthly, 
that, at tho time of the execution of the alleged 
will, they were joint with Padarath Missir and 
as such had no right to execute the will. In an 
application for probate, the Court has no jurisdic¬ 
tion to enquire into the nature of the rights of 
the testator in the property covered by the will 
and, so, the last point was rightly ignored by 
the learned Additional District Judge, and he has 
considered only whether the document was in 
fact executed by the alleged testators, whether, 
at the time of tho execution of the dooument, 

* they were in a sound disposing state of mind 
and whether the applicants are entitled to pro¬ 
bate. He decided the first two points in favour 
of the applicants but, on the third point, he has 
dooided against them, holding that the docu¬ 
ment in question is not a will at all. Hence, the 
present appeal. 

[3] The alleged will (Ex. l) is a very unusuil 
kind of document It is styled by the execu¬ 
tants as a deed of partition and has been regis¬ 
tered as suoh, and the first point which arises is 
whether, supposing it to be a will, it has beea 
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duly executed by the testators and whether they 
were in a sound disposing state of mind. As re¬ 
gards both these points, there is very little direct 
evidence, because both the scribe and the three 
attesting witnesses are dead. The only acceptable 
evidence on the point is the evidence of Raje¬ 
shwar Missir (applicant 1), a man aged about 
fifty years—a witness whose presence it would be 
natural to expect at the time of the execution of 
this document. He deposes that he was present at 
the time of the execution and attestation of the 
will. Balgobind Missir signed the will for himself 
and, at the request of Sarwan, on behalf of Sar- 
wan. The attesting witnesses then signed the 
will in the presence of the testators. Another 
witness, Nageshwar, was examined on the point. 
He gave his age as fifty years, but in view of 
the Court’s estimate of his age as twenty-eight 
years it is not likely he can give any aeceptable 
evidence on the point. Further, from his cross- 
examination, it appears that he is illiterate and 
unable to identify the document. On the other 
side, Sukhdeo Missir examined himself and de¬ 
posed that his father, Padarath, did not separate 
from his three brothers, and that the applicants’ 
case that he did is false. He further deposes that 
Balgobind and Sarwan were addicted to ganja 
and bhang and had no capacity to understand 
business. Similar evidence was given by one 
other witness, Lachmi Singh, who, however, 
confined himself to saying that Sarwan and 
Balgobind were addicted to ganja and bhang but 
did not go so far as to say that they were unable 
to understand prdinary business transactions. 
The evidence regarding the jointness or separa¬ 
tion of the brothers is really irrelevant in this 
proceeding, and that regarding the state of mind 
of these two persons was rightly regarded by the 
Additional District Judge as unsatisfactory. In 
this state of the evidence, while not rejecting the 
evidence of Nageshar Missir, the Additional 
District Judge relied on the presumption of due 
execution and attestation which, under the pro¬ 
visions of S. 90, Evidence Act, he was entitled 
to draw. The document is more than thirty 
years old. It is a registered document and it 
comes from proper custody. The presumption 
was, therefore, justified. The section provides 
that, where these conditions are satis¬ 
fied, the Court may presume that the 
signature and every other part of such docu¬ 
ment, which purports to be in the handwriting 
of any particular person, is in that person’s 
handwriting, and, in the case of a document 
executed or attested, that it was duly executed 
and attested by the persons by whom it pur¬ 
ports to be executed and attested. Under this 
section, therefore, it could legitimately be pre¬ 
sumed that the document was a genuine one 


executed by Sarwan and Balgobind by affixing 
their signature thereto. The only doubt that 
could arise is whether, in view of the fact that 
at the time of the execution of the document 
they believed themselves to be executing a deed 
of partition, it can be presumed that the docu¬ 
ment was attested in the way that the law 
requires a will to be attested. Under s. 63, 
Succession Act, in addition to the signature or 
mark of the testator, it is necessary that the 
will shall be attested by two or more witnesses, 

' each of whom has seen the testator sign or affix 
his mark to the will or has seen some other 
persons sign the will in the presence and by the 
direction of the testator, or has received from 
the testator a personal acknowledgment of his 
signature or mark, or of the signature of such 
other person and each of the witnesses shall 
sign the will in the presence of the testator. 
Have these requirements been complied with in 
the present case ? On an examination of the 
document, we find that there were three attest¬ 
ing witnesses. So far as the number of the 
witnesses goes, therefore, the requirements of 
this section are satisfied. Each endorsement is 
stated to be “on the admission of the execu¬ 
tants.” This satisfies another requirement of the 
section. As regards the affixing of the signature 
of the attesting witnesses in the presence of the 
testators, there is the fact that this is the ordi¬ 
nary mode of attesting a document and is the 
mode by which attestation is defined in S. 3, 
T. P. Act. If, therefore, under S. 90, Evidence 
Act, the presumption of due execution is drawn, 
it necessarily amounts to a finding that the 
executing (attesting ?) witnesses signed in the 
presence of the testators. This conclusion is cor¬ 
roborated by the evidence of Rajeshwar Missir 
and the indications of the document itself as 
appearing from the position of the signatures' of 
the testators and'of the attesting witnesses and 
the nature of the pen and ink used by them. I 
would, therefore, take the last requirement of 
S. 63, Succession Act, to be satisfied and would 
hold, that, supposing the document to be a will, 
it has been properly executed and decide as 
such. 

[4] The next point is whether, in fact, this is 
a will, and this is the point on which the main 
contention in the appeal has been rested. The 
first unusual feature about the document is that 
it is executed by two persons. A joint will; 
however, is not unknown to the law. L. R. (1898) 
P. 7 1 is a case in which a joint will was made 
by a husband and wife. It was divisible into 
three parts. The first part was the will of the 
husband in case the wife should survive him, the 
second was the will of the wife in case her hus¬ 
band survived her, and the third of both of 
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them to come into operation when they were 
both dead. The Court granted probate of so 
much of the instrument as became operative 
upon the death of the wife. In L. R. (1872) 4 p. 
c. 236, 2 the Court construed a mutual will made 
by a husband and wife as separable, the disposi¬ 
tion of each spouse being treated as applicable 
to his or her share of the joint property, and 
held that each spouse was at liberty to revoke 
his or her part of the will during the co-testa¬ 
tor’s lifetime, with or without communication 
with the co-te3tator, or after the co-testator’s 
death. Nearer homo, probato was allowed of a 
joint will by a husband and wife by the Bom¬ 
bay High Court in 45 Bom. 9S7. 3 

[5] “Will" ha3 been defined in S. 2, Suc¬ 
cession Act to mean the legal declaration 
of the intention of tho testator with respect 
to his property which ho desires to be carried 
into effect after his death. The manner in 
which, in ordinary cases, that will may be 
expressed has been prescribed in s. 63 to which 
•I have already referred, and, under S. 59, a 
will may bo mado by overy person of sound 
mind not being a minor. Here, there is 
no suggestion that, at tho time of the making 
of tho will, Sarwan and Balgobiud were minors. 
On the contrary, it is tho case of both parties 
that they were old mon. Further, undor S. 62, a 
will is liable to be rovoked or altered by the 
maker of it at any time while ho retains his 
capacity to dispose of his property by will. 
Those are tho two characteristics of a will, 
namely, it must bo intended to come into effect 
after the death of tho testator, and, secondly 
it must bo revocable. That, at tho time of the 
execution of tho document, the executants were 
unaware that it was a will and that they 
thought that it was a document of some kind 
is irrelevant; it is tho intention of tho execu- 
tants, ^as expressed in tho document, which 
decides tho question. Thus, in 10 Cal. 792, 4 a 
tamlikuama oxecuted for tho purpose of effect¬ 
ing a transfer of property was held by their 
Lordships of tho Judicial Committee to be a 
will. Tho caso is of special interest because ‘the 
argument that tho document was not a will 
rolied very strongly upon the use of tho word 
“assign” and upon tho reservation of a life in- 
terest to tho donor. In dealing with this con¬ 
tention, their Lordships said: 

‘‘No doubt both those circumstances tend towards 
tho conclusion to which Mr. Woodroffo wished to lead 
their Lordships, but they avo by no means conclusive. 
If they had been tho words of an English conveyan¬ 
cer preparing an English instrument, they would liavo 
afforded a very strong argument ; but tho instrument 
was prepared by Lai Sundar, and wo must not construe 
with too great nicety, or assign too much weight to tho 
exact words that ho uses for a transfer of property as 
if ho were accurately weighing tho difference between a 


testamentary instrument and one operating infer viros. 
"We must remember that wills^are comparatively new 
in any part of India, and are of more recent introduc. 
tion in Oudh in respect to this class of property. So with 
respect to the reservation of a life interest. The will 
being not a very familiar instrument to the people 
who prepare it or who sign it, the testator often does 
express a great anxiety that he shall not be considered 
to have parted with anything in his lifetime, and their 
Lordships have seen here instruments which most 
unquestionably were wills, and intended to operate as 
such, in which nevertheless there have been expressions 
upon the face of them intimating that the testator 
intends 'to remain the owrjer of his property until 
he dies.” ■ 1 

To state one more instance, in A. I. r. 1924 
Mad. 60S, 5 a document described as a deed 
of gift was held to be a will. The relevant 
portions of the document were as follows: 

“ You shall yourself after my lifetime use and enjoy 
the two rooms built on the ground of the house Muni¬ 
cipal No. 11.1 shall myself enjoy the rent in res¬ 

pect of those two rooms as loDg as I may be alive. 
You shall yourself use and enjoy after my lifetime 
that rent and that ground and the two rooms from son 
to grandson and so on in succession with power to 
gift, mortgage, exchange and sale. No one has any 
right to or interest in those rooms. To this effect is the 
gift deed document executed and given in respect of the 
aforesaid two rooms and their grounds.” 

Hero, again, wo find specific provision made 
preserving the rights of tho donor during his 
lifetime. 

[6] In this case the alleged will is in the 
following terms : 

“Padarath Missir is own brother of U3 the execu¬ 
tants.' For the last 30 years our own brother, tho said 
Padarath Missir, has been separato in mess. We. the 
declarants and Hazari Missir, tho three brothers are 
joint. After dividing tho entire self-acquired and 
ancestral properties, movable and immovable resi¬ 
dential house etc., into four parts Padarath Missir, our 
own brother, took his own sharo and separated and 
we the executants and Hazari Missir who is our own 
brother have upto this time been in joint possession 
of the remaining properties and have remained joint in 
mess, business and village and C6urt affairs. Now we, 
the executants, have become 50-60 years old. No son 
or daughter i. e, male or female child was born to us 
the executants or is nlivo. Our own brother Hazari 
Missir has got only (sic) six sons whose names are 
Rajeshwar Missir, Ramnandan Missir, Sheodhar Mis¬ 
sir, Dudhsagar Missir, Rajdoo Missir and Laldeo 
Missir who are our own nephews. Up till now the entire 
properties moveblo or immovable of us the three 
brothers are joint and all the three brothers aio living 
jointly. No other person has got any right or claim 
thereto. Hence wo the executants have in accordance 
with tho advice of our well-wishers thought it advis¬ 
able and proper to divido all the existing proper¬ 
ties, movable or immovable among all the sons 
viz. Rajeshwar Missir and others the names 
of which six sons have been mentioned above and 
who are own nephews and tho sons of Hazari Missir 
our own brother, in equal shares, specified below. 
As they are already entitled and as there is no other 
heirs of us the executants, except them, the above divi¬ 
sion is better by all means; therefore we-the executants, 
have in a souud state of body and mind in enjoyment 
of proper seuses without the threat and persuasion of 
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any one etc. of our own accord and free will, divided “After the death of us the executants and of our 


the whole and entire 10 bighas, 18$ kathas of jagir 
lands lying in the mauzas given below as per boundaries 
given below and the residential house, which are our 
exclusive share, and articles which have been in our 
possession and occupation, together with all the rights 
which are enjoyed by us the executants, without deduc¬ 
tion and exception of anything, in equal shares among 
Rajeshwar Missir, Ramnandan Missir, Sheodhar Missir, 
Dudhsagar Missir, Rajdeo Missir and Laldeo Missir sons 
of Hazari Missir, residents of mauzah Naugark 
Mahwari, perganah Siris, thana and Sub-Registry office 
Aurangabad, district Gaya, by occupation jagirdars and 
cultivators on the following conditions. After the death 
of us, the executants, and of our wives they will remain 
in possession and occupation of the properties allotted 
to them by partition under this deed of partition in 
equal shares, and will appropriate the produce thereof 
and they .have been treated as absolute owners of their 
respective shares. We the executants shall during our 
life time and during the life time of our wives remain 
in possession and occupation of the partitioned properties 
in the same manner as at present. We the executants 
shall during our or our wives’ lifetime, have in case of 
necessity right to execute a deed of sale etc. that is to 
say we shall have all kinds of power as we possess at 
present. No party will interfere in it. In order to avoid 
future dispute and to maitain peace and good will, we 
have under this deed of partition partitioned in equal 
shares the properties mentioned below among the persons 
named above. The value of the properties partitioned is 
Rs. 600. We have therefore executed this deed of 
partition which may be of use when required.” 

The document is very badly drafted and the 
meaning is obscure, but it is clear that what it 
expresses is the intention of the executants as to 
what should happen to their property after the 
death of themselves and their wives. The post¬ 
ponement of the operation of the document till 
after the death of the wives does not prevent the 
document from being a will: vide 36 oal. 149. 6 

[7] In the argument in support of the con¬ 
tention that this is not a will, stress was laid on 
three points, firstly, the assertion contained in 
the document itself that the property has been 
divided between the sons, secondly, the provi¬ 
sions in it regarding the rights of the executants 
and their wives during their lifetime, and, 
thirdly, it is contended that the document is an 
irrevocable one and, therefore, cannot be a will. 
On a perusal of this document, we find that," 
although the executants speak of having divided 
the property and having treated their nephews 
as absolute owners of their respective shares, no 
aotual division of the property was made. The 
property itself is set out at the end of the docu¬ 
ment, and there is no indication whatever of any 
division of it into shares, or of the allotment of 
any portion of that property to one of the 
nephews in exclusion of the rest. What the exe¬ 
cutants are speaking of throughout the docu¬ 
ment is undivided shares and not shares divided 
by metes and bounds, and they make it clear 
that this division into shares will come into effect 
after they die by saying: 


wives they will remain in possession and occupation of 
the properties allotted to them by partition under this 
deed of partition in equal shares, and will appropriate 
the produce thereof.” 

It is in this sense that the nephews are “treated 
as absolute owners of their respective shares,” 
and the executants are accordingly to preserve 
their rights in the property, by the provision 
which forms the basis of the second contention. 
The contention is on a par with that of 10 Cal. 
792 4 based on the use of the word “assign.” In 
this connection, reference has been made to 
25 C. W. N. 511. 7 In that case, however, the docu¬ 
ment in question was held not to be a will 
because there was nothing in it in the nature of 
a testamentary devise. It merely expressed the 
intention of the executant to adopt the plaintiff 
and gave certain directions regarding the way 
in which he was to conduct himself in his 
capacity as the adopted son. There were certain 
directions in the document regarding the pro¬ 
perty of the executant, but they were all con¬ 
sistent with being a mere expression of his 
desire as to how the property should be applied 
when the plaintiff, as the adopted son, succeed, 
ed to the executant. The document was on the 
face of it intended to take effect at once and 
was, therefore,not a will. The document, which 
the Court was called on to interpret in 33 Mad. 
304, 8 was somewhat different from that before 
us. It was couched in the future tense instead of 
in the past. Their Lordships cited the observa¬ 
tion of Kekewich J. in (1841) 64 L. T. 48 9 at p. 51, 
that 1 There is no magic in the u3e of the future 
tense which is frequently employed to express a 
present contract,” and, on a consideration of 
the whole document, held that there were dlear 
provisions in it having an immediate operation. 
They also held that the deed was irrevocable 
and, therefore, could not be will. 

[8] The provision preserving the rights of 
the executants and their wives during their 
lifetime has already been considered by me 
above, and I have drawn attention to the 
remarks of the Judicial Committee in 10 cal. 792* 
regarding provisions of this kind occurring in 
wills in India. All that the provision in the deed 
amounts to is that Sarawan and Balgobind 
reserved their rights in the property. They did 
not, by this deed, purport to create new rights. 

j-9] There is equally no substance in the third 
point, namely, that of the irrevocable nature of 
the deed. The deed is a unilateral one, in which 
no consideration passed from the beneficiaries to 
the persons executing it. It is a mere expression 
of the wishes of these persons regarding what is 
to happen to their property when they die. The 
purpose for which they executed the document 
was in order to avoid family disputes after their 
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death. There is nothing in the document, how. 
ever, by which they purport to bind themselves 
to make an alteration in their disposition of the 
property. This being so, there is no reason why 
the document should be regarded as irrevocable. 

8 C. \V. N. 614 10 to which reference was made, 
was a case of family arrangement arrived at in 
order to put an end to disputes. Their Lordships 
pointed out that, if the document was a will, it 
could have but little effect in settling disputes, 
as it might be revoked the next day. This was 
apparently realised by the persons executing the - 
deed for, in para. 14 of the document, they made 
a clear provision to the effect that it would be 
irrevocable. 

[10] In coming to his finding that the docu- 
mont is not a will, the Additional District Judge 
has also relied upon the statement of Rajeehwar 
Missir in his cross-examination that he got pos¬ 
session over the properties of Sarwan and 
Balgobind during their lifetime. This statement 
is in conflict with an assertion, a few line 3 
earlier, that ho never got possession of the pro. 
perties of Sarwan and Balgobind ‘!_during his 
lifetime.” No attompt was made by either party 
or by the Court to clear up the discrepancy. I do 
not think the statement of much help in inter- 
preting the document for thoro is nothing to 
connect the possession said to have been obtain¬ 
ed by the witness with the execution of this 
document. According to tho case of the appli¬ 
cants, Sarwan and Balgobind were living joint¬ 
ly with thorn. They were old men, and it is not 
unlikely that tho property was being looked after 
by their nephews. What tho witness says, there¬ 
fore, does not necessarily mean that possession 
was handed over to the nephews in pursuance of 
tho document, that is, that offect was given to 

the document as a deed which operated inter 
vivos. 

[11] On all tho above grounds, I differ from 
the learned Additional District Judge and hold 
that tho document executed by Sarwan and 
Balgobind is a will. The applicants have asked 
for probate, but, not being tho executors, they 
cannot got it. They can, however, got letters of 
administration with the will annexed under 
s. 234, Succession Act. Such a grant of letters 
of administration has been opposed before us on 
the ground that tho grant is discretionary and 
should not be made because, according to the 
story ot tho applicants, they are in possession of 
the Property and, therefore, there is nothing to 
administer. In view of tho provisions of s. 298, 
read with S. 57, Succession Act, tho contention 
that tho grant of administration is discretionary 
m the present case is open to question. It is not 
necessary to go into the point, however, because 
it is admitted that, in a partition suit between 


Mt. Ramia (FB) A.I.R. 

the parties, the applicants were prevented from 
making use of this document as a piece of evi. 
dence on the ground that, being a will, it could 
not be admitted in evidence without probate. 
There is, therefore, some reasonable ground on 
which the applicants are entitled to ask for 
letters of administration. 

. [12] In the result, I would allow this appeal 
with costs. The order of the Additional District 
Judge will be set aside. The applicants will get 
letters of administration with the will annexed 
conditional on their executing an administration 
bond under s. 291, Succession Act, for Rs. 400, 
with one surety for the like sum. They will also 
recover the costs incurred by them in the pro¬ 
ceedings before the lower Court. 

[13] Shearer J. — I agree to the order pro¬ 
posed. I was at one time inclined to take the 
view that there was no real animus testandi 
on the part of the executants of this dooument ( 
and that it had been brought into existence for 
some collateral purpose, as, for instance, to pre’-j 
vent the other brother, Padarath Missir, or his 
sons from laying claim to any part of the pro-* 
perty of the executants and their brother Hazari 
Missir. In that view of the matter it could| 
not, of course, be regarded as a will : (1S64) 
33 L. J. p. 29. 11 The document contains a recital 
that the executants and Hazari Missir were 
joint. If Hazari Missir had also joined in its 
execution, it could perhaps have been 6aid that 
as between all three executants it operated as a 
deed of partition and that, so far as two of them 
were concerned, it operated also as a will. The 
difficulty, however, in which I find myself was 
not raised at the trial nor was it raised in the 
argument before us. On further consideration I 
am not satisfied that it is so manifestly a real one 
that letters of administration should be refused. 
As my learned brother has pointed out, the ulti¬ 
mate offect of the document is not a matter 
which the Probate Court has to decide. 

v.r. Appeal allowed. 
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FULL BENCH 

Agarwala Ag. C. J., Imam and Das JJ. 

Ramlal Sahu and others — Appellants v. 
Mt. Ramia and another — Respondents. 

Appeal No. 212 and Civil Revn. No. 735 of 1946, 
Decided on 28-3-1947, from appellate order of Addl 
Dist. Judge, Blmgalpur, D/-15-5-1946. 

’(a) Civil P. C. (190S), O. 21, R.22 (Patna amend¬ 
ment) — Irregularity in service of notice —i Sale 
is not void but voidable. 

(For Full Pencil). — Under 0. 21, R, 22 as amended 
by I'atna High Court, it is no doubt the duty of every 
Court to see that a notice issued by it is served in tho 
manner required by law. This however is a matter 
between the Court and its officers. The irregularity in 
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the service of notice does not go to the root of the 
jurisdiction.of the Court executing the decree and does 
not mate the sale held in execution wholly void but 
renders it only voidable by the taking of appropriate 
proceeding within the time allowed by law t 22 P. L. T. 
520 : 28 A. I. R. 1941 Pat. 481 : 194 I. C. 372, 
OVERRULED ; Case law reviewed. [Paras 10, 11&13] 

(’44-Com), C. P. C., 0. 21, R. 22, N. 7. 

(b) Civil P. C. (1908), O. 21, Rr. 22 and 90 — 
Application to set aside sale based on fraudulent 
suppression of notice required by O. 21, R. 22 — 
Order on such application — Second appeal com¬ 
petent — Civil P. C. (1908), S. 100. 

Although no second appeal lies from an order passed 
under O. 21, R. 90, on an application under that rule 
to set aside a sale on the ground of irregularity or 
fraud in publishing or conducting the sale, yet if the 
application is also based on fraudulent suppression of 
the notice required by O. 21, R.22, a second appeal does 
lie, and in that appeal the High Court is competent to 
deal with the application under R. 90 : 8. A. 1. R. 1921 
Pat. 145, Foil. * [Para 14] 

(’44.Com) C. P. C., 0. 21, R. 22. N. 17. 

(c) Civil P. C. (1908), O. 21, R. 22 — Scope and 
object — Jurisdiction of executing Court. 

After the death of a judgment-debtor in a pending 
execution proceeding, the decree-holder may proceed 
either by presenting a fresh application for execution 
or askiDg for leave to continue the same proceeding 
after substituting the legal representative; in either 
case notice would be required under O. 21,R.22. A notice 
is necessary in order that the Court should obtain 
jurisdiction to sell property by way of execution as 
against the legal representative of a deceased judgment- 
debtor : 19 A.I.R. 1932 Pat. 199; 32 A.l.R. 1945 Pat. 1 
(F.B.) and 1 A.I.R. 1914 P. C. 129, Rel. on. [Para 6] 

(’44 - Com) C. P. C., 0. 21, R. 22 N. 2. 
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Das J. —This appeal and the application in 
revision are directed against the decision of the 
learned Additional District Judge of Bhagalpur, 
dated 15-5-1946, by which he has reversed the 
decision of the learned Subordinate Judge of 
Bhagalpur, dated 22-2-1946, and set aside a sale 
held in execution of a mortgage decree. The 


decree-holders are the appellants before us, and 
the respondents are Mt. Ramia, widow of 
Bhagirath Mandal, a deceased judgment-debtor 
and Gobind Mandal, another judgment-debtor. 
The principal question of law which arises for 
decision is the effect of an irregularity in the 
service of a notice under o. 21, R. 22, Civil P. C. 
(as distinct from failure to issue, or want of, 
such a notice) that is, whether such irregularity 
goes to the root of the jurisdiction of the Court 
executing the decree and makes a sale held in 
execution wholly ineffective and void or is a 
mere irregularity which does not affect jurisdic¬ 
tion but renders tbe sale voidable by the taking 
of appropriate proceeding within the time allowed 
by law. The appeal first came before a Division 
Bench of this Court, and has come to this larger 
Bench for decision, as the Division Bench before 
which the case first came entertained a doubt 
about the correctness of the earlier Bench deci¬ 
sion in 22 P. L. T. 520 1 regarding the effect of 
non-service of a notice under O. 21, R. 22, Civil 

P. C. 

[ 2 ] The facts out of which the question has 
arisen are tbe following. The appellants obtain¬ 
ed a preliminary mortgage decree on 30-8-1939, 
and a final decree on 10-5-1941, against six per¬ 
sons,—Dwarika Mandal, his sons Bhagirath, 
Ganpat, Gobind and Shankar (minor), and grand¬ 
son Mahendra. An application for execution 
of the decree was made on 7-4-1942, and a notice 
under O. 21, R. 22 , Civil P. C. was ordered to be 
issued on all the judgment-debtors. This notice 
appears to have been served on 11-5-1942. In the 
meantime, that is, on 9-5-1942, Dwarika Mandal 
filed' an objection under S. 47, Civil P. C. On 
1-7-1942, a notice was issued under S. 13, Bihar 
Money-lenders Act for the valuation of the 
property. This notice was served on all the 
judgment-debtors except Bhagirath who was re¬ 
ported to be dead. On 11-8-1942, the decree- 
holders applied for the substitution of the 
widow Mt. Ramia, the principal respondent 
before us, and a minor son Naresh under the 
guardianship of his mother in place of the 
deceased judgment-debtor Bhagirath. This was 
allowed, and a fresh notice under o. 21, R. 22, 
Civil P. C., was issued against the newly added 
judgment-debtors. According to the decree- 
holders, this notice was served, and as the mother 
did not appear, a pleader-guardian was appoin¬ 
ted for the minor Naresh. On 7 - 1 - 1943 , the 
objection of Dwarika Mandal under S. 47, Civil 
P. C., was dismissed for default. Evidence 
was then given on behalf of the decree-holders 
in the valuation matter and the valuation of 
the property was fixed at rs. 1090. The property 
consisted of a house and some lands in the town 
of Bhagalpur. A sale proclamation then issued 
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fixing tb- sale for 2G-3-1943. Dwarika Mandal 
filed another objection under s. 47, Civil P. C. 
on 25-3-1943, and asked for an adjournment of 
the sale. On 7-4.1943, a petition was filed pur- 
poiting to be on behalf of all judgment-debtors 
waiving the right to a fresh sale proclamation 
and the sale was postponed to 7 - 5 - 1943 . On G-5- 
1943, Dwarika Mandat's second objection was 
dismissed, and the sale was completed on 10-5- 
1943, and the property sold for Rs. 1300. On 
ll-G-1943, the sale was confirmed. On 9.3.1945 
about one year and 9 months after the sale 
tho respondents filed an application under 0 . 21 , 
R. 90, Civil P. C., on the usual grounds of fraud 
and irregularity in the service of processes in 
execution and consequent inadequacy of the 
price fetched at the sale and substantial injury 
to tlifl respondents. To avoid the bar of limi¬ 
tation the respondents alleged that they came 
to know of the sale on 24-2-1945. 

[3] The learned Subordinate Judge who dealt 

with the application in the first instance held 
that tho application was barred by time, and ho 
found against the present respondents on tho 
allegations of (a) fraud, (b) non-service of pro¬ 
cesses, (c) dato of knowledge and (d) inadequacy 
of price or substantial injury. The learned Dis¬ 
trict Judge has found on appoal that the notice 
under o. 21 , R. 22, Civil P. C. on Mt. Ramia 
was not properly served. The servico report 
of tho peon was to tho following effect (I am 

quoting from the judgment of tho learned 
Judge): 


Met Mt. Rajia, guardian of the minor, and ma 
o\er tho notice to her. After understanding t 
contents of the notice, she refused to take it on 'belli 
of the minor and grant a receipt. It is, therefore 'lnv 
up in the cast facing thatched house.” 

The learned Judge found that Mt. Ramia w; 
not called Mt. Rajia, andthe aforesaid report of tl 
peon did not show a proper servico of the notico c 
Mt. Ramia. Relying on the decision in 22 l*. L. 1 
620 , he hold that tho sale was wholly ineffe 

“Vo, an ^ as Art. 181 , Limitation Act appliei 
tho application was not barred by time. lie ah 
doubted tho servico of tho sale proclamation, an 
hold that the application was filed within 30 daj 
of tho dato of knowledge alleged by 
Ramia. The learned District Judge did 
say anything about respondent 2 , Gobi 
Mandal, and decided tho case mainly on ] 
finding that the servico of the notice on H 
iiamia was not proper service and, the 
fore the sale was a nullity and Art. li 
Limitation Act, applied. 

U] Learned counsel for the respondents h 
contended before us, by way of a prelimina 
objection ns be put it, that the appeal is co 
eluded by the finding of fact that tbero has be 
a fraudulent suppression of processes which ke 


Mt. Ramia out of knowledge of the sale, 
and there can be no question of limitation when 
she. filed the application within 30 days of the 
date of her knowledge. We have very carefully 
examined the appellate judgment, but can find 
uo clear finding of fraud such as would attract 
the operation of s. 18 , Limitation Act. The 
learned Subordinate Judge who dealt with the 
application in the first instance came to the 
clear findings that there was no fraud on the 
part of the decree-holders, that Mt. Ramia. 
lived in the same house as the other judg¬ 
ment-debtors (who were joint) and knew of 
the execution proceedings, that her allegation 
of knowledge of the sale from one Bala Mahto 
was false, and that Mt. Ramia was merely 
put up to file the application, though the 
real persons were the other judgment-debtora 
who had appeared and unsuccessfully contested 
the application for execution at the earlier 
stages. The learned District Judge does not find 
when and how the fraud was committed. He 
simply finds that Mt. Ramia was not called Mt. 
Rajia, that there was no proper service of the 
notice under o. 21 , R. 22 , Civil P. C., on her,, 
and as regards the sale proclamation, he expres- 
ses a doubt if it wa3 actually served on the spot. 
Then, the learned Judge goes on to express 
himself as follows : 

Moreover, when fraud bas been established in this 
caso to have been practised upon her by the decree- 
holder by suppressing the notice and tho sale proclama¬ 
tion, it is for the decree-holder to show satisfactorily 
and conclusively that sho bad knowledge of the sale 
earlier than what she alleged.” 

This is no legal finding of fraud; rather it 
assumes what has to be proved. A mere doubt, 
expressed earlier by tho Judge, if the sale procla¬ 
mation was served on the spot, a finding that 
Mt. Ramia is not called Rajia and that the 
notice on her was not properly served—none of 
those amount to a legal finding of fraud, and it 
is difficult to understand what the learned Judge 
moans when he says that "when fraud has been 
established in this case, etc." Dealing with the 
question if Mt. Ramia was living in the 
same house as tho other judgmentdebtors, the 
learned Judge ha^ committed an error of record 
when ho says that there is no evidence in 
support of it. In my view, the learned District 
Judge has not properly displaced the finding of 
the learned Subordinate Judge that no such 
fraud has been established as would entitle the 
respondents to the extension of the period provid¬ 
ed by the Limitation Act. 

[5] I now come to the principal question for 
decision, viz, the question as to the effeot of the 
improper or irregular service of the notice under 
0. pi, r. 22 , Civil P. C., on Mt Ramia. The 
main reason why the learned District Judge 
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finds that the notice on Mt. Ramia was not 
served is the mention of the name Rajia in 
' the peon’s report.- There is, I think, a good deal 
to be said in favour of the view of the learned 
Subordinate Judge that the word “Rajia” in the 
peon’s report was a mistake for "Rmia,” though 
the decree-holders foolishly tried to make out 
that Ramia was also called Rajia. It is not dis¬ 
puted that the notice was issued to Mt. 
Ramia for self, and as guardian of her minor 
son. Assuming that the finding of the learned 
District Judge that the notice was not properly 
served on Mt. Ramia is correct, does it 
make the sale wholly ineffective, null and void ? 
The question has to be considered with reference 
to S. 50, and 0. 21, R. 22, Civil P. C. Section 50 
(l), is in the following terms : 

“Where a judgment-debtor dies before the decree has 
been fully satisfied, the bolder of the decree may apply 
to the Court which passed it to execute the same against 
the legal representative of the deceased.” 

Order 21, R. 22 (l), as amended by this Court 
in 1936, reads thus : 

^‘Where an application for execution is made in 
writing under R. 11 (2), the Court executing the decree 
shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on 
a date to be fixed, why the decree should not be execu¬ 
ted against him.” 

[6] It is now well settled that after the death 
a of a judgment-debtor in a pending execution 
proceeding, the decree-holder may proceed either 
by presenting a fresh application for execution 
or asking for leave to continue the same pro. 
ceeding after substituting the legal resentative; 
in either case notice would be required under 
0 . 21, r. 22 , Civil P. C., See 11 pat. 24i 2 and 
23 Pat. 528. 3 There is no doubt, therefore, that 
Mt. Ramia as the legal representative of 
the deceased judgment-debtor Bhagirath was 
entitled to a notice under 0 . 21, R. 22 , Civil P. C., 
and on the authority of the decision of their 
Lordships of the Judicial Committee in 41 I. A. 
251, 4 such: 

“A notice waB necessary in order that the Court 
should obtain jurisdiction to sell property by way of 
execution as against the legal representative of a decea¬ 
sed judgment-debtor.” 

Whatever doubt there may have been pre¬ 
viously as to the effect of a failure to issue such 
a notice, the question has not been settled, so 
far as this Court is concerned, by the Full 
/ Bench decision in 23 Pat. 528. 3 In the case before 
us, there has been no failure to issue a notice 
under o. 21 , R. 22 , Civil P. C. Such a notice was 
issued and served, but not properly served on 
Mt. Ramia. The question of the effect of the 
irregularity in service of a notice under o. 21 , 
R. 22 , Civil P. C., has been considered by this 
Court more than once. In 6 Pat. L. j. 319, 6 the 
judgment debtor was not found and his brother 
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having refused to accept the notice, it was stuck 
on the northern portion of the house. The find¬ 
ing was that the service was not proper. Dealing 
with that finding it was observed : 

“An irregularity in the service of a process is quite a 
different thing from the absence of the issue o£ any 
such process. The ODe relates to procedure, and the 
other goes to the root of the jurisdiction of the Court.” 

[7] In 7 Pat. 790, 6 a notice under 0. 21 R. 22. 
CivilP. C., was issued, but was suppressed; there¬ 
after, the judgment-debtors appeared and raised 
objections to the execution of the decree a3 well 
as to the validity of the sale; the objections were 
heard and disposed of and then the decree- 
holder was directed to take further steps. In 
those circumstances it was held that it was not 
necessary to serve a fresh notice under o. 21, 
R. 22, Civil P. C., and the notice issued before 
was sufficient to give jurisdiction to the Court. 
In li pat. 241, 2 the two main questions were— 
first, that there was no notice under O. 21, R. 22, 
Civil P. C., and secondly, that such notice as 
was issued was not properly served. Wort J., 
who gave the leading judgment, held that no 
such notice as is contemplated by o. 21, R. 22, 
was issued, the notice served being merely a 
notice for substitution. Fazl Ali J. (as he then 
was), also agreed with Wort, J. that the notice 
issued in that case was not a notice under o. 21 , 
R. 22, Civil P. 0. He went on to say, however, 
that assuming that it was such a notice he was 
not at all sure that on the materials on the 
record it could be held that the notice was pro¬ 
perly served. The final conclusion arrived at by 
him was expressed thus : 

‘ I am, therefore,, inclined to think that there was 
neither a valid notice under 0. 21, R. 22, in this case 
nor was the notice which was regarded as such by the 
learned Subordinate Judge properly served.” 

In view of the finding that there was no valid 
notice under 0 . 21, R. 22, Civil P. C., in that 
case, the question of proper service did not¬ 
arise. The observations regarding service of the 
notice were not, therefore, the basis of the deci- 
sion in ll pat. 241. 2 In 13 Pat. 467, 7 the question 
was considered at great length, and following 
6 Pat. L. j. 319, 6 it was observed that an 
irregularity in the service of a process is quite a 
different thing from the absence of the issue of 
any such process. The notice under 0 . 21 , R. 22, 
Civil P. C., was served in that case in a village 
where the judgment-debtor did not reside, 
and the finding was that the service was 
irregular. It was held, however, that the irregu¬ 
larity in the service of the notice did not go to 
the jurisdiction of the executing Court. There 
are, however, certain observations in 13 Pat. 467, 7 
regarding the mandatory^provisions of o. 21, 
R. 22 (l). Civil P. C., as to the effect of the 
failure to issue a notice under that sub-rule. 
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which have lost much of their force in view of 
the Full Bench decision in 23 Pat. 528. 3 But the 
decision still stands good, so far as the question 
of the effect of an irregularity in service is con- 
cerned. In 19 rat. 393, 8 the notice was directed to 
the sons of one Bhagbat Prasad under the guar- 
dianship of a guardian appointed by the Court. 
These sons, though major, did not object to the 
appointment of a guardian-ad-litem, and per- 
mitted the Court to proceed as if they were in 
fact minors. In those circumstances, it was held 
that the provisions of 0 . 21 R. 22, Civil P. C, 
had been complied with, and there was no lack 
of jurisdiction. 

[8l Then comes 22 P. L T. 520, 1 which was a 
Letters Patent appeal. One of the judgment- 
debtors had brought a suit for a declaration that 
the sale of certain property in execution was not 
binding on him, and for recovery of possession 
for the same together with mesne profits. The 
plaintiff’ claimed that the execution was not 
binding on him by reason of the fact that it was 
a sale wholly without jurisdiction, as, according 
to the plaintiff, no notice under 0. 21, R. 22, 
Civil P. C., was served upon him. The lower 
appellate Court had held as a fact that the exe- 
cuting Court issued a notice, but it was an 
improper one. Further, it was found that such 
notice was never served upon the plaintiff. 
These findings of fact were accepted as correct, 
and relying on 41 I. A. 251, 4 it was observed as 
follows : 

“In my view, mere issuing a notice is not sufficient. 
The Court must bo satisfied that the notice has beeu 
served on the person whom the Court regards as the 
proper recipient of the notice. In the present caso as no 
notice was served at all, the oaso clearly comes within 
the decision in 41 I. A. 251; 1 and, therefore, tho sale 
was wholly ineffective against tho plaintiff.” 

Referring to this decision Chatterjoe, J., who 
delivered tho leading judgment in 23 Pat. 528, 3 
obsorved as follows: 

"Ono noficoablo feature about this case is that no 
objection appears to liavo been raised to tho maintain¬ 
ability of the suit on the ground that it\va9 barred under 
S. 47, Civil P. C. Nor does it appear that their Lord- 
ships' attention was drawn to the earlier decisions of 
this Court or the decisions of other High Courts.” 

[9] Loarned counsel for tho appollants has con¬ 
tended beforo us that 22 l\ L. T. 620, 1 in so far 
as it lays down that an irregularity of servico 
affects tho jurisdiction of the Court and makes 
tho sale wholly ineffective, goes beyond tho 
authority in 41 I. a. 251, 4 which it purports to 
follow. In my opinion, this contention is correct. 
As has been pointed out in many decisions, the 
question of the effect of an irregular servico of 
notice did not ariso in 41 i. a. 251. 4 There, the 
property of tho judgment-debtor vested in 
tho official assignee undor tho Insolvency 
Act, 1848, and tho judgment debtors who had 


previously attached certain part of the property 
obtained an order that notice should issue to the 1 
offioial assignee to show cause why he should i 
not be substituted for the judgment-debtors as a 
party, and this notice was given. It was clearly ] 
found that the notice issued to the official i 
assignee was not a proper notice under 8 . 248, 
Civil P. C., which section of the old Code cor. 
responds to 0. 21 , R. 22, of the new Code. 
Amongst other grounds, the decision rested on 
the finding that there was no notice under 0. 21, 

R. 22 , Civil P. C. That decision does not go bo 
far as to lay down that an irregularity in the 
service of the notice would affect the jurisdiction 
of the executing Court and make the sale wholly 
ineffective. Learned Counsel for the respondents 1 
has not been able to bring to our notice any .1 
other decision, nor have I been able to find any 
decision, which goes to the extent of laying down 
that an irregularity in the service of a notice 
under o. 21, R. 22, Civil P. C., goe9 to the root 
of the jurisdiction and makes the sale wholly 
ineffective. There are certain observations in 
11 Pat. 241 3 which may inferentially support that 
view; but as Fhave already pointed out, those 
observations did not form the basis of the deci- 
sion in 11 rat. 241. 3 The question again came up 
for consideration in A. I. R. 1946 Pat. 270 9 where 
tho notice under o. 21, R. 22, Civil P. C., was , 
presented to one Jamuna Singh, the eldest y 
member and karta of the joint family, and on 1 
his refusal to accept it was hung on the wall of 1 
the dwelling house. Tho sons of the deceased 
judgment-debtor Daroga were substituted 89 
majors, though they were, in fact, minora under 
tho guardianship of their undo Jumuna Singh. 
The contention raised on behalf of these minor 
sons of the deceased judgment-debtor was that 
thero was failure to serve tho notice under 0 . 21, 

R. 22, Civil P. C., and the entire sale was without 
jurisdiction. Dealing with this contention it was 
observed as follows: - * j 

"This however, was not a ca9e of failure to serve the 
notice. Tho notice was certainly served and the service, 
as the,learned Munsif has observed, was a good service 
upon an adult male member of the family under 0. 5, 

R. 15, Civil P. C. The servico was merely irregular, as 
the notice was served upon these applicants as majors 
whereas they were in fact minors. But served it was and 
there was at most an irregularity, not an absence of 
sorvico. The case is similar to the case in 15 P. L. T. 
273 7 where it was held that a mere irregularity in the 
method of service did not go to the root of jurisdiction. 
In so far as it held that, this case has not been dissented 
from in the Full Bench case just referred to, though no 
doubt it has been distinguished.” 

[ 10 ] It would thus appear from a review of 
tho authorities that except in 22 P. L. T. 520 1 
there is no decision which says that an irregula¬ 
rity in tho service of a notice under 0. 21, K, 22, 
Civil P. C., makes tho sale wholly ineffective; 
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on the contrary, there are decisions, given both 
before and after 22 P. L. T. 520 1 which lay down 
that an irregularity in the service of a notice 
under 0. 21, R. 22, Civil P. C. does not affect the 
jurisdiction of the Court executing the decree, 
and does not make the sale wholly ineffective. 
In my judgment this latter view is the correct 
view. 

[11] Learned counsel for the respondents has 
contended before us that when a decision is 
given by the executing Court as to the propriety 
of the service of a notice under 0. 21, R. 22, 
Civil P. C., the decision, though wrong, will be 
binding and will give the Court jurisdiction to 
proceed further with the execution. It is stated 
that this inference follows from the decision of 
their Lordships of the Judicial Committee in 
27 I. A. 216. 10 It is contended that there being no 
decision of the executing Court in this case to 
the effect that the service of notice on Mt. Ramia 
was proper service, the principle laid down in 
27 I. A. 216 10 would not apply. But the executing 
Court must have accepted the service of the 
notice on Mt, Ramia as sufficient, or else it 
would not have proceeded to appoint a pleader 
guardian for her minor son on her non-appea- 
ranee in spite of the notice. Apart from authority, 
I do not see how the correctness or otherwise of 
the method of service can affect the question of 
jurisdiction. 0.21,R. 22, Civil P. C., requires that 
a notice should issue requiring the judgment- 
debtor to show cause why the decree should not 
be executed against him. It is, no doubt, the 
i duty of every Court to see that a notice issued 
by it is served in the manner required by law. 
This, however, is not a matter of jurisdiction: it 
is a matterNaetween {he Court and its officers. If 
there is any irregularity of service, the person 
aggrieved is not without a remedy, and it can¬ 
not be said that the object of the rule is frustra¬ 
ted. The person affected by the irregularity may 
- apply for setting aside the sale by taking ap¬ 
propriate proceeding within the time allowed by 
law. There may be a case where the party 
entitled to a notice under o. 21, R. 22, comes to 
know of the execution and appears to contest it 
in spite of a defect in the method of service. 
Can it be said in such a case that the object of 
the rule is frustrated and that the notice must 
again be served properly? As Rankin C. J. had 
•observed in 85 0. W. N. 9, 11 to hold so would be 
“to push the abstract logic of the case in 41 1 , a. 
251 4 to the ridiculous extreme,” and would be 
“piling unreason upon technicality.” 

[12] For the reasons given above, I am of 
the view that the learned District Judge was in 
error when he held that the sale in this case 
was wholly ineffective, because of the irregu¬ 
larity in the service on Mt. Ramia and that Art. 



181, Limitation Act, applied. As the sale was 
merely voidable, the period of limitation appli¬ 
cable is that prescribed by Art. 1G6, Limitation 
Act, namely, 30 days from the date of the sale. 
I have already" observed that the learned Dist¬ 
rict Judge had not come to any legal finding of 
such fraud as would attract the operation of S. I8p 
Limitation Act. The application was filed about 
a year and nine months after the sale, and was 
clearly barred by time. 

[13] Learned counsel for the appellants has 
also addressed us on the question if the entire 
sale is liable to be set aside on the non-service 
of the notice on the legal representative of one 
of the judgment-debtors. It is, however, unne¬ 
cessary for us to decide this question in the view 
which we have taken of the effect of the irregu¬ 
larity in the service of the notice on Mt. Ramia 
In our view, the effect of such irregularity is to 
make the sale voidable and not void. 

[14] As held in 6 rat. L. J. 319, 5 although no 
second appeal lieA from an order passed under 
0. 21, R. 90, on an application under that rule 
to set aside a sale on the ground of irregularity 
or fraud in publishing or conducting the sale,| 
yet if the application is also based on fraudulent; 
suppression of the notice required by o. 21, R. 22 
a second appeal does lie, and in that appeal the 
High Court is competent to deal with the appli¬ 
cation under R. 90. The present appeal is, 
therefore, competent. As an appeal lies, the 
application in revision is incompetent. The result, 
therefore, is that the appeal succeeds and is 
allowed, the decision of the learned District 
Judge is set aside and that of the learn¬ 
ed Subordinate Judge is restored. The appellants 
would be entitled to their costs throughout. The 
application in revision is incompetent, and is 
dismissed. 

Agarwala Ag. C. J, —I agree. 

Imam J —I agree, 

s. Appeal allowed. 

A. I. R. (34) 1947 Patna 459 [G. N. 150.] 

Ray J. 

Governor-General in Council — Petitioner 
v. Lachmi Narain Bhagania — Opposite 
Party . 

Civil Revn. No. 158 of 1946, Decided on 4-3-1947, 
fiom decision of Sm. C, C. Judge, D/- 11-12-1945. 

(a) Railways Act (1890), S. 72 —Risk note A and 
B — Misconduct —Meaning of —Wilful neglect. 

Misconduct on the part of Railway Administration’s 
servants to make the Railway Administration liable for 
loss to the goods consigned under Risk Notes A and B, 
must be something more than mere neglect. The only 
term which is convertibly employed for it is wilful 
neglect. Wilful neglect means and imports that the act 
must be done deliberately and intentionally and not by 
accident or inadvertence but so that the mind of the person 
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who dofs the act goes with it: 15 A. I. R. 1928 P. C. 
24, (1876) 1 Q. B. D. 25 and (1899) 1 Q. B. D. 283, Bel. 
on • [Para 1] 

(b) Evidence Act (1872), S. 115 — Delivery by 
Railway to stranger under indemnity bond —Whe¬ 
ther estops Railway from questioning his title to 
the goods. 

„ Where the Railway administration delivered goods 
under an indemnity bond to a person who was neither 
the consignor nor the consignee, the act of delivery 
does not amount to any estoppel against the Railway 
administration as the very execution of an indemnity 
bond and its insistence by the Railway administration 
suggested that the transaction did not amount to an 
acknowledgment of the stranger’s position as owner of 
the goods. [Pftrft 3 j 

Cases referred '.— 

1. (187G) 1 Q. B. 1). 25, R. v. Robert Downes. 

2. (1899) 1 (>. B. 283 : 68 L. J. Q: B. 175 : 79 L. T. 
562 : 47. W. R. 367, R. v. Senior. 

3. (’29) 9 P. L. T. 171 : 15 A. I. R. 1928 P. C. 24 : 52 
Bom. 169 : 55 I. A. 67 : 107 I. C. 124 (P. C.), Arde- 
shir Bhicaji v. G. I. P. Rly. Co. 

S. N. Lose and Xitai Chandra Ghosh 

— for Petitioner. 

Order.— This application arises out of a peti¬ 
tion by the defendant in a suit for recovery of 
damages for loss of goods in course of transit 
on the Railway. The goods were 156 bags of 
turmeric, jira etc. consigned from Nimtala Sta¬ 
tion, a station on Bengal Assam Railway destined 
to be delivered at Jharia by ono Nand Lai. Tho 
consignee was Nand Lai bimself. Tbo goods, 
however, wero taken delivery of by the plaintiff 
who claims to be tho owner of the goods by 
virtue of purchase. The Court below has not 
been satisfied with bis ovidenco as to bis being 
the owner of the goods either in tho sense that 
bo was tbo consignor or consignee, or in tho 
sense that be by virtue of purchase becamo the 
owner thereof. But bo disposed of this point in 
favour of the plaintiff on tbo ground that the 
Railway Company delivered the goods to him, 
and ho boing of opinion that this amounted to 
a sort of estoppel. IIow far be is correct in this 
finding, I Will come to it later. Secondly, not¬ 
withstanding the admitted fact that tbeso goods 
wero taken ebargo of by the railway under Risk 
Notes A and B, bo comos to a finding that there 
was negligence or misconduct on tbo part of the 
railway administration or their servants, and 
that, therefore, tbo Railway Company, for tho 
matter of that, the defendant was liable. Risk 
Notes A and B, make it clear that in a case as 
the present, there should be no liability on the 
railway administration for any loss, destruction 
or deterioration of or damage to tbo consign, 
mont except upon proof that such loss etc. arose 
from misconduct of the Railway Administra. 
tion’s servants. Misconduct has been hold to be 
jsomething more serious than more neglect. Tho 
( only other term which is convertibly emplo. 
‘yed for it is wilful neglect. “Wilful neglect” 


has been defined in (1876) 1 Q. b. d. 25 1 
and (1899) l Q. B. 283, 2 referred to in 9 p. L. T. 

171 3 at p. 175, to mean and import that the 
“act” must have been (done?) deliberately and 
intentionally and not by accident or inadvert- 
ence, but so that the mind of the porson who 
does the act goes with it. In the case referred 
to, it was found that there was ample evidence 
of neglect but no evidence or finding of wilful 
neglect. The learned Court below who has dis- 
posed of this case has laboured under a misap. 
prehension. He has never tried to spin out a case 
of misconduct as against the Railway Adminis. 
tration’s servants. Mere negligence permeates 
all his conception as to the Railway Administra¬ 
tion’s liability and this is directly against the 
expreses contract entered into between the consig. 
nor and the administration. The plaintiff cannot, 
however, claim any higher right than that of a 
consignor from whom, if at all, he derives his 
title. He has referred to, the seals on the doors 
of the wagon in which the goods has been stacked 
having been blurred, the crevices between the 
flap doors being rather wider than usual, absence 
of bars hehiud the flap doors and some of the 
hags coming in immediate contact of the doors 
by the time they were in transit as instances of 
neglect. He has never considered the case of 
wilful neglect and though he has used the word 
misconduct," he has never been alive to the 
significance of the word and has never applied 
them to tho facts of this case. 

[2] I will briefly observe how far the acts 
attributed to the railway servants enumerated 
above do imply wilful neglect on their park 
With regard to the seals, they were not blurred 
either at the time when they f were affixed or at 
tho time when they were taken out. At least 
that is tho ovidence on record which he does not 
profess to disbelieve. Therefore, if by the time 
tho seals were produced in Court they had 
become blurred that is wholly irrelevant to the 
question under consideration. With regard to 
tho crevices being wider than usual at the dace 
of un\padiug his finding can he characterised as 
just begging the question under consideration 
because evidently between the sending station 
and the destination, there has been pilferage 
through the crevices—a practice usually adopted 
by the thieves and is widely known in cases of 
railway thefts of consignments. If the evidence 
indicated that tho crevices in the flap doors in 
this particular case were wider, than as they 
would normally be, at the sending station or at 
any intermediate station within the knowledge 
and notice of the railway servants, some amount 
of wilful neglect would have been attributed to 
them for not taking steps to device some measure 
or other to give protection for the safety of the 
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goods. I will not, therefore, infer misconduct 
from this circumstance. Next is the omission to 
provide any bars. Having in view the nature of 
the pilferage that must have been committed in 
this particular case, I do not find how the bars 
even if provided would have obviated the loss. 
Therefore that too is completely immaterial. 
With regard to stacking the bag3 inside the 
wagon, the evidence which has been accepted by 
the trial Court is that they were so stacked as 
to leave sufficient space between the bags and 
the flap doors on both sides so as to be beyond 
the reach of an ordinary pilferer. But it is not 
an usual event nor an impossibility that in case 
of transit in the jolting that is necessarily occa¬ 
sioned by the motion of the train, the bags may 
topple down and in course of events may come 
in direct contact with the crevices of the flap 
doors. It has not been pointed out in the 
evidence of the plaintiff nor has it been sugges¬ 
ted by the trial Court how could any jolting and 
the consequent toppling down or shifting of the 
bags from the place where they were originally 
stacked be prevented. Under the circumstances, 
this is also far from what can be called to be 
due to any misconduct, or, in other words, any 
wilful neglect. Under the circumstances, I would 
hold that the plaintiff in this case, on whom the 
onus lies according to the contract in risk note 
B, has not discharged the same in bringing home 
to the railway Servants any wilful neglect or 
misconduct as the cause of the loss, if any, 
sustained by him. 

[3] This would sufficiently dispose of the revi¬ 
sion, but I would also express my dissatisfac¬ 
tion with the finding of the learned trial Court 
that delivery of the goods to the plaintiff under 
an indemnity bond amounts to any ♦estoppel.' 
The very execution of an indemnity bond and 
its insistence by the Railway Administration do 
suggest that the transaction did not amount to 
an acknowledgment of the plaintiff’s position as 
owner of the goods. 

[4] In the result,• the judgment of the trial 
Court is set aside and the plaintiff’s suit is dis. 
missed with costs. There will be no order as to 
costs of this Court as there is no appearance for 
the opposite party. 

V -B.B. Petition allowed, 

A. I. R. (34) 1947 Patna 461 [G. N . 151.] 

SPECIAL BENCH 

Manohar Lall, Meredith and 

Shearer JJ. 

Baleshwar Chaubey — Appellant v. Bam 

Banavijaya Prasad Singh and others — Bes - 
pondents. 

Appeal No. 105 of 1946, Decided on 27-2-1947, from 
appellate order of Sub-Judge, Arrah, D/ -11-12-1945, 


(a) Bihar Tenancy Act (8 [VIII] of 1885), S. 163A 
—Contravention of section—Effect.^ 


The provisions contained in S. 163A are only for 
the benefit of a particular class of persons and are not 
based upon any grounds of public policy ; so that the 
• condition prescribed by the statute (viz., of not selling 
the property for a price lower than that specified in 
the sale proclamation) cannot be considered as utterly 
indispensable and may be waived either expressly or 
impliedly : (1863) 14 C. B. (N. S.) 641 and (I860) 3 
Macq. SOS, Ref. [Para 5] 

Where the judgment-debtor does not tell the Court 
before the confirmation of sale that the sale is not for 
the full price mentioned in the sale proclamation, there 
is an implied waiver. [Para 5] 

Hence in such a case a sale in contravention of the 
provisions of S. 163A is not void : 1942 P. W. N. 174, 
Dissented ; Case law referred. . [Para 13] 

(b) Civil P. C. (1908), S. 47 — Execution sale — 
Setting aside Sale confirmed — How can be set 
aside. 

Where the Court has jurisdiction to sell, a sale held 
in contravention of some provision of law can be 
avoided before its confirmation by an application under 

S. 47 without it being necessary for the applicant to 
show more than that the provision of* that law has 
been contravened. But after confirmation, the sale 
can only be avoided if the applicant establishes that 
owing to fraud or other reason he was kept in ignor¬ 
ance of the sale proceedings preliminary to sale : 35 
, Cal. 61 (F. B.), Rel. on. [Para 7] 

(c) Bihar Tenancy Act (8 [VIII] of 1885), S. 163A 
— Proviso — “Price specified for the same in the 
sale proclamation”—Meaning — Interpretation of 
statutes — Intention of Legislature. 

When the meaning of words is plain it is not the 
duty of the Courts to busy themselves with supposed 
intentions : 26 A. I. R. 1939 P. C. 47, Rel on. ; (1857) 
6 H. L. C. 61, Ref. [P ara ig] 

Per Manohar Lall and Meredith , JJ. t Shearer J. 
contra—The words “ price specified for the same in 
the sale proclamation ” refer to the price specified as 
the value of the holding stated in the sale proclama¬ 
tion and do not mean the amount for the recovery of 
which the sale is ordered. [Paras 15, 28 and 36] 

Cases referred :— 

1. (1863) 14 C. B. (n. S.) 641 : 32 L. J. C. P. 244 : 

11 W. R. 911 : 8 L, T. (N. S.) 666, Ramsey v. N. E. 
R. Co. 


• 
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65, Caledonian Rly., Co. v. Lockhart. 

3. (’08) 35 Cal. 61 (FB), Ashutosh Sikdar v. Bihari 
Lai. 

4. ('93) 20 I. A. 176 : 21 Cal. 66 : 6 Sar. 324 (P. C ) 
Tassaduk Baaul Khan v. Ahmed Hussain. 

5. (’93) 20 I. A. 165 : 21 Cal. 70 : 6 Sar. 356 (P. C.), 
Crovmd Lai Roy v. Ramjanam Miss^r. # 

6. (1900) 27 I. A. 216 : 25 Bom. 337 : 7 Sar. 739 
(P. C.), Malkarjun v. Narhari. 

7. (’05) 32 I. A. 23 : 32 Cal. 296 : 8 Sar. 734 (P. C.), 

Khiarajmal v. Diam. ' 

4 ^ 4 > Rftjendra Prasad v. Gane 3 h 

rrasaa • 

9 - (’39) 66 I. A. 66 : 26 A. I. R. 1939 P.C. 47: 18 Pat. 
234 : I.L. R. (1939) Kar. 123 ; 180 I. C. 1 (P. C) 
Pakala Narayanswami v. Empetor. 

6 ^ L ‘ C * 61 : 26 L< J * Ch - 473 : 5 W. R. 

454, Grey w. Pearson. 

}?* ^ Fi o’ 85, Tlie Sussex Peerage case. 

1 ^’ iiacnl ionl° W A den 353, Sfc0Wel V * Lord Zoucb. 

1 T - « A, 5 531 : 61 L - J - Q' B - 265 : 65 

i-i. i. 04i, Income-Tax Commissioners v. Pemsel', 
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Brahamdeva Narain — (or Appellant. 

Sarjoo Prasad and Kanhaiyaji —for Respondents. 

Manohar Lall J. — This appeal has been 
referred to a Special Bench for a decision of 
the question whether the sale held in violation. 
of the provision of S. 163A, Bihar Tenancy Act 
is void or voidable only. 

[2] The facts are as follows. The respondent 
obtained a rent decree against the appellant 
and in execution he proceeded to sell the hold¬ 
ing. The Court fixed the valuation after hearing 
the parties at Rs. 125 per acre or rs. 73-2-0 a 
bigha and this was inserted in the sale pro¬ 
clamation which was duly promulgated. On 
G 8-1942, plot No. 319G/9 with an area of 4 bighas 
and 12 kathas was sold for Rs. 271-8G, this was 
less than the value fixed by the Court. As the 
decree-holder purchaser failed to pay poundage 
fee, the property was ordered to be re-sold on 
the following day, but on that day one of the 
judgment-debtors, who is a brother of the 
appellant, Baleshwar Chaubey, filed an appli¬ 
cation for time waiving his right to fresh sale 
proclamation and paid Rs. 50 to the decree- 
holder. Accordingly, the sale was adjourned and 
took place on 10-10-1942, when the decree-holder 
purchased the same plot for Rs. 220-8-6, that 
is to say, after deducting Rs. 50 from the original 
sale price which was bid by him on G-8-1942. 
As no application was filed on behalf of the 
judgment-debtor to have tho sale set aside, the 
salo was duly confirmed on tho expiry of 30 
days. On 7-9-1944, Baleshwar Chaubey filed an 
application to have tho salo set aside. The 
application was headed under S. 47 and 0. 21, 
R. 90, Civil P. C. As the application was filed 
beoynd 30 days of the date of tho sale, the 
applicant rightly did not press the application 
under o. 21, R. 90, Civil P. C. Ho, however, 
pressed his objection that the salo was illegal 
and void as tho property had been sold for a 
sum less than tho price specified in tho salo 
proclamation and this it was urged was in 
violation of the clear terms of s. 1G3A. 

[3] The learned Munsif held that the execut¬ 
ing Court had no jurisdiction to sell the pro¬ 
perty as ho'did something which is prohibited 
by law, and, therefore, exercised a jurisdiction 
which was not vested in him. In his view the 
sale was absolutely null and void and without 
jurisdiction and must bo set aside. In this view, 
ho overruled the objection of the decree-holder 
that tho application to set aside tho sale had 
been filed more than 30 days after the date of 
the sale, and also negatived tho contention that 
one of the judgment-debtors had appeared in 
courso of tho execution proceedings and had 
made a part payment and had also filed a peti¬ 
tion saying that he would not raise any objec¬ 


tion about any irregularity in the sale if an 
adjournment was granted. 

[4] In appeal, the learned subordinate Judge 

has come to the conclusion that the provisions . 
3.163A are not mandatory but merely direc¬ 
tory and that the non-compliance with them was > 
merely a material irregularity which would \ 
certainly have entitled the judgment-debtor to 
have the sale set aside under 0. 21, R. 90, 
Civil P. C., but it did not vitiate the sale which 
he could not hold to be null and void. He also 
held that tho application under 0. 21, R. 90 
which was not pressed by the judgment-debtor 
was barred by limitation, as the applicant must 
have been aware of the date of the sale before I 
tho sale actually took place. Accordingly the | 
second appeal to this Court. | 

[5] A large number of cases have been cited | 

before us on behalf of the parties. Before con- 
sidering such of the cases as have any relevance 
to the question before us it is necessary to con¬ 
sider the terms of s. 163A upon construction of 
which the decision in this appeal must depend. 
Section 163A so far as is relevant for the present 
purpose enacts : I 

“Notwithstanding anything contained in the Code of 
Civil Procedure, 1908, a holding or portion of a hold¬ 
ing advertised for sale shall not be sold for a price 
lower than that speoified in tho sale proclamation. 

Provided that if tho highest amount bid for sach hold¬ 
ing or portion of a holding is less than the price specified 
for the same in the sale proclamation, the Court may v 
sell suoh holding or portion for suoh highest amount 1 
if tho decree-holder consents in writing to forgo so 
much tho amount of the decree as is equal to the differ¬ 
ence between the highest amount bid and the price 
specified for the holding or portion in the sale pro¬ 
clamation.“ 

The obvious intention of this provision is to 
prevent any holding or a part of a holding of a 
judgment-debtor from being sold in execution 
of a rent decree against him for a price less than 
what had been determined by the Court to be 
its proper apparent value and speoified in tho 
sale proclamation. The provision is, therefore, 
intended only for the benefit of a particular 
class of persons and is not based upon any 
ground of public policy so that the condition 
prescribed by the statute cannot be considered 
as utterly indispensable and may be waived, 
because every one has a right to waive, and to 
agree, to waive, the advantage of a law or rule 
made solely for tho benefit and protection of the 
individual in his private capacity, and which 
may be dispensed with without infringement of 
any public right or polioy. This rule is express¬ 
ed by the maxim of law, Quilibet potest renun* 
tiare juri prose introducto, or any one may 
renounce a law introduced for his own benefit. 
See Broome’s Maxims Edn. 7 p. 531, and the 
cases in (1863) 14 0. B. (N. S.) 641 1 and (i860) 3 
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Macq. 808. 2 The proviso to the section under 
consideration itself contemplates that the sale 
may be held for a price less than the amount 
specified in the sale proclamation if the decree- 
holder consents in writing to forfego the amount 
equal to the difference between the highest 
amount bid and the price specified in the sale 
proclamation. Now, this is obviously for the 
benefit of the judgment-debtor, and he may 
waive it expressly or impliedly. There is no 
express waiver in the present case, but in my 
opinion there is an implied waiver, because the 
judgment-debtor did not tell the Court before 
the sale was confirmed that the sale was not for 
the full price mentioned in the sale proclama¬ 
tion. 

[6] Confusion is apt to arise in not keeping 
in mind the distinction between complete 
absence of jurisdiction in a Court to pronounce 
judgment or to execute a decree and where a 
Court in the undoubted exercise of its jurisdiction 
proceeds to act irregularly or even illegally in 
direct violation of the provisions of a statute. 

[7] In the present case the execution Court 
had jurisdiction to execute the rent decree. It 
had jurisdiction over the persons ; it had juris¬ 
diction to sell the holding as provided by S. 158AA 
of the Act. The proviso to S. 1634 can only 
be considered after the Court has proceeded to 
sell the property and a certain price is offered 
for the sale by the highest bidder. It is true the 
Court should not have confirmed the sale, but 
he has jurisdiction to deoide and act rightly or 
wrongly. It was pointed out by Rampini, A.C.J. 
in the well-known case in 35 cal. 61 3 that a sale 
(held in vimation of S. 99 of the then Transfer of 
Property Act) can be avoided beforejits confirma- 
tion by an application under S. 47, Civil P. C. 
without its being necessary for the applicant to 
show more than that the provisions of that Act 
have been contravened, but after confirmation 
the sale can only be avoided by an application 
finder S. 47, provided that the applicant esta¬ 
blishes that owing to fraud or* other reason he 
was kept in ignorance of the sale proceedings 
preliminary to sale. In my view, the remedy of 
the judgment-debtor in the present case was to 
make an application under s. 47, before the sale 
was confirmed and the sale could then easily 
have been avoided by the judgment-debtor 
merely pointing"out that the proviso to S. 163A 
has been violated or the decree-holder would 
have been called upon to agree in writing to 
forego the difference between the price fetched 
at the sale and the price which was fixed for the 
holding or a part of the holding in the sale 
proclamation by the Court. 

[8] Several cases of the Privy Council sup. 
port this view. 20 I. A. 176 4 : In that case the 


sale was held before the expiry of 30 days cal¬ 
culated from the date upon which a copy of the 
sale proclamation was fixed up in the court 
house by the Judge ordering the sale. This was 
in violation of the provision of S. 290 of the then 
Civil Procedure Code now corresponding to o. 21, 

R. 54, Civil P. C. It was argued that such a sale 
being in direct violation of the statute was a 
nullity. But their Lordships held that the non- 
compliance with the provision of S. 290 was no 
more than a material irregularity and would 
not render the sale null and void. 

[9] 20 I. A. 165 6 : In that case a sale for 
arrears of revenue contrary to the provision of 

S. 17 of Act 11 Cxi] of 1859 was sought to bs decla¬ 
red as null and void. But their Lordships held that 
even though the estate was sold for arrears 
which accrued due, during the period it was- 
subject to an order of attachment issued by the 
Collector and, therefore, in violation of S. 17 of 
the Act the sale could not be treated as null and 
void. Lord Macnaghten in delivering the judg¬ 
ment of the Board observed at p. 174 : 

“ In the opinion of their Lordships, a sale is made 
under the Act 11 [XI] of 1859 within the meaning of 
that Act when it is a sale for arrears ‘ of Government 
revenue, held by the Collector or other officsr authorised 
to hold sale3 under the Act, although it may be contrary 
to the provisions of the Act either by reason of some 
irregularity in publishing or conducting the sale, or in . 
consequence of some express provision for exemption 
having been directly contravened.” 

[10] 27 I. A. 216 6 : In that case it was held 
that an execution sale cannot be treated as a 
nullity if the Court which sells has jurisdiction 
to do so even though it erroneously decides 
that a person who in fact does not represent 
the estate of the deceased judgment-debtor is 
'such a representative. Their Lordships held that 
the Court made a sad mistake it is true, but the 
Court has jurisdiction to decide wrong as well as 
right and if it decides wrong, the wronged party 
can only take the course prescribed by law 
for setting-matter right, and if that course is not 
taken, the decision, however, wrong, cannot be - 
disturbed. Lord Hobhouse, who delivered the 
judgment of the Board proceeded to observe at 
page 225: 

“The real complaint here is that the execution Court 
construed the Code erroneously. Acting in its duty to 
make the estate of Nagappa available for payment of his 
debt, it served with notice a person who did not legally 
represent the estate, and on objection decided that 
he did represent it. But to treat such an error as destro¬ 
ying the jurisdiction of the Court is calculated to 
introduce great confusion into the admistration of the 
law. Their Lordships agree with the view of the 
learned Chief Justice that a purchaser cannot possibly 
judge of such matters even if he knows the facts; and. 
that if he is to be held bound to inquire into the 
accuracy of the Court’s conduct of its own business, 
no purchaser at a court sale would be sate. ” 

[11] 32 I. A. 23, 7 In that case it was pointed out 










464 Patna Baleshwar Chaubet v. Ram Ranavijaya (SB) (Manohar Lall J.) A. I.R 


that the Court would have no jurisdiction to 
sell the property of persons who were not 
parties to the proceedings or properly represent¬ 
ed on the record and against such persons the 
decrees would be nullity and might be disregarded 
without any proceeding to set them aside, but a 
sale held at the instance of a mortgagee in 
execution of a money decree could not be held 
aspassing no title to the mortgagee auction 
purchaser even though it did not affect the right 
of redemption of the mortgagor. 

[ 12 ] There is an exhaustive consideration of 
the principle as to when a sale should be treated 
as a nullity if held in violation of the provision 
of a statute by Sir Ashutosh Mukherji in his 
elaborate judgment in 35 cal. Gi 3 where the 
learned Judge has pointed out that a sale held 
in contravention of the terms of S. 99, T. P. Act 
is not a nullity,'but an irregular sale liable to 
be avoided merely on proof that the terms of 
that section have been contravened. 

[13] Applying these principles to the facts of 
the present case I am of opinion that the sale 
held on 10-9-1912, cannot be treated as a void 
sale, and tho view' taken by the Subordinate 
Judge in appeal is correct. 

[li] The only direct decision of this Courtis 
that reported in 1912 P. W. N. 174 s . This is 
a decision of Agarwala, J. (as he then was) and 
holds that tho Court has no power to sell at any 
price below that fixed by the salo proclamation 
and therefore a sale against this clear statutory 
prohibition must be regarded as void. For tho 
reasons given above I am unable to agree with 
this view. I would respectfully dissent from it. 

[15] I havo perused tho judgment which has 
been prepared by my brother Shearer. He has 
taken tho view' that as tho amount bid by tho 
decree-holder was tho amount duo on the dec- 
roe although substantially less than tho amount 
fixed in tho salo proclamation, there was no 
obligation on the Court to obtain from him any 
consent in writing to forego the difforenco bet¬ 
ween tho amount of tho decree and tho amount 
fetched at tho salo, and, therefore, ho thinks that 
thcro was no irregularity in conducting the 
salo. lie suggests that tho expression “tho price 
specified in tho salo proclamation,” in tho first 
proviso to S. 1G3A means “the amount for the 
recovery of which tho salo is ordered.” With 
great respect, I am uuablo to agree with this. 
Lho woTds aro ‘tho price specified for the same.” 
We, therefore, have to look to word to which atten¬ 
tion is d rawn by this word ‘same’. That must moan 
the holding or portion of tho holding advertised 
for salo. A simple illustration will show that this is 
the meaning. Take acasowhero under s. 1 G 3 the 
Couit fixes the value of the holding or a part of 


the holding at Rs. 300, the decretal amount ig 
Rs. 200, but the highest amount bid for tho ■ 
holding or the part-of the holding as the case j 
may be is Rs. 250. What is the price specified in ] 
the sale proclamation? Obviously Rs. 300 and { 
not Rs. 200. I 

[16] The argument that the Legislature could 

not have intended to mean this should not be ' 
allowed to prevail against the clear words of tho 
statute. Lord Atkin in delivering the judgment 
of the Board in G6 I. A. 66° observed at page 78 
that % 

“When the meaning of words is plain, it is not the. 
duty of the Courts to busy themselves with supposed' 
intentions” «j 

and quoted the remarks of Lord Wensleydale 

in (1857) 6 H. L. C. 61 10 at p. 106: 

"I have been long aud .deeply impressed with the 
wisdom of the rule, now I believe universally adopted, 
at least in the Courts of law in Westminster Hall, 
that in construing wills nnd indeed statutes, and all*; 
writton instruments, tho grammatical and ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance or 
inconsistency with the rest of the instrument, in which 
case the grammatical and ordinary sense of the words 
may bo modified, so as to avoid that absurdity and 
inconsistency, but no farther”. 

There is also a quotation at page 79: 

“My Lords, to quote from tho language of Tindal 
C. J. when delivering the opinion of the Judges id 
(1841) 11 Cl. & F in. 85 11 at p. 143. ‘The only role 
for the construction of Acts of Parliament is that they 
should bo construed according to the intent of the^J 
Parliament which passed the Act. If the words of the 1 
statute are in themselves precise and unambiguous, 1 
then no more can bo necessary than to expound those 
words in their natural amLordinary senso. The words 
themselves alone do in such case best derdare the inten¬ 
tion of tho law-giver. But if any doubt Irises from the 
terms employed by tho legislature, it has always been 
held a safo means of collecting the intention, to call in 
aid tho ground and causo of making tho statute, and to 
havo recourse to tho preamble which according to Dyer 
C. J. (1562) 1 Plowden 353 12 at p. 369 is a key to open 
tho minds of makers of the Act, and the mischief 
which they are intended to redress.’: Lord Halsbury 
L. C. in 1891 A. C. 53H 5 , at p. 542.” 

[17] In my opinion the language of the pro- 

vision under consideration is reasonably plain 
and the intention of tho Legislature as expressed 
by the clear words is that tho property to be | 
sold in execution must fetch the price fixed for j 
it by the Court. So construed, it does not lead to I 
any inequity or absurdity in any situation that I 
may arise. I take three illustrations: ' 

[is] Illustration I. — Where the price is \ 
fixed at Rs. 250 aud the decretal amount for 
which it is to be sold is Rs. 250 and the sale is 
held for Rs. 230. Here as the price fetched at 
tho sale is less than the price fixed by Rs. 20, 
the proviso will come into play and tho decree- 
holder will be required to forego Rs. 20. The 
result is that the decree so reduced is satisfied 
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in full and the full price of the property ag fixed 
by the Court is thug secured to the judgment- 
debtor. 


[19] Illustration II .—Where the price fixed 
ia Rs. 250, the decretal amount is Rs. 200 and the 



price fetched at the sale is Rs. 200. Here, the 
decree.holder must forego rs. 50 which is the 
difference between the price fixed and the price 
fetched. He will be required to put in Rs. 50 if 
he wantg to be the auction-purchaser of the 
property of which the value ia Rs. 250. The judg- 
ment.debtor gets the full value of the property, 
and the decree-holder cannot complain because 
he is getting the property after paying for its 
full value, that is, the price fetched at the sale 
and the difference in cash. 

[ 20 ] Illustration III. —Where the price fixed 
by the Court is Rs. 300, the decretal amount 
is Rs. 200 and the price fetched at the sale is 
Rs. 250. Here also the decree-holder will be re¬ 
quired to forego the difference not between the 
decretal amount and the price fixed by the 
Court, but between the price fixed by the Court 
and the price fetched at the sale, that is to say, 
Rs. 50. Here also the same situation arises and 

the decree-holder auction-purchaser cannot com¬ 
plain that by the requirements of the Legislature 
the full price of the land has been secured to 
the judgment-debtor. 

[ 21 ] I fail to see any inequity in these cases 

as it will be open to the decree-holder not to 

agree in writing to forego the difference. In that 

case the property will be sold to a third person 

or it will be ordered to be resold, or a fresh sale 

proclamation will be issued in which a lesser 

portion of the holding jwill be directed to be 
sold. 


[22] Take the position under the old law as 
it stood before the amendment by s. 163a. The 
decretal amount due to a decree-holder was, 
say Rs. loo and the holding or a portion of the 
holding which was sold was worth Rs. 400 and the 
highest bid offered was also Rs. 400 by the 
decree-holder himself or by a third person. In 
either of these cases, the tenant gets Rs. 400 less 
the decretal due of Rs. 100 , that is say Rs. 300 . 
The decree-holder auction purchaser in such a 
case would have been required to deposit the 
whole amount but for the fact that he is 
allowed a set off to the extent of the decretal 
amount. A stranger auction purchaser on the 
other hand would be required in such a case to 
deposit the whole amount. • 


[23] It is true that :in the present case the 
price specified in the sale proclamation happens 
to be larger than the amount recoverable under 
the decree, but this is a mere accident. In the 
majority of cases, the Court will be astute to 
see that only that portion of the holding is 
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directed to be sold, the value where of approxi¬ 
mates closely to the amount sought to be re¬ 
covered by the sale. If the decree-holder’s 
complaint is that the valution of the holding or 
a part of the holding as fixed by the Court is 
excessive, that can be redressed by a regular 
appeal, and if there is no appeal, we must 
assume that as between all the parties the real 
value of the holding is that which has been 
fixed by the Court. 

[24] The real answer to the difficulty which has 
suggested itself to my brother Shearer is that 
after the auction sale the decree-holder loses 
his position as decree-holder if he becomes the 
auction-purchaser. Why should the legislature 

intend to give a relief to decree holder auction 

purchaser which is not available to an ordinary 
auction-purchaser? The truth of the matter is 
that the legislature is anxious to secure to the 
judgment-debtor that his property is not sold for 
an inadequate price as used to be-done in a large 
number of execution cases before the amend¬ 
ment, and that the full value of the holding or 
a part of the holding as fixed by the Court 
must be secured to him. If the decree holder 
becomes the auction purchaser he will be treated 
just like a stranger auction-purchaser and will 
be required to put into Court the whole of the 
amount which has been bid for the property. 
In the case of the decree-holder he will be 
allowed a set-off to the extent of his decree or 

to the exent of his reduced decree, as the case 
may be. 

[25] For these reasons I am unable to agree 
with the views of may learned brother Shearer. 
The result is that I would dismiss this appeal 
with costs. 

[ 26 ] Meredith J. —I am in complete agree¬ 
ment with the views so cogently put forward by 
my learned brother.-Monohar Lai, J. and in res¬ 
pect ot them I have nothing to add. I should 
however, like to say a word with regard to the 
judgment of my learned brother, Shearer J. 
which I have had the advantage of perusing. 

[27] Shearer J. has raised the question whe¬ 
ther the expression in s. 163a“ Provided that 
if the highest amount bid for such holding 
or portion of a holding is less than the price 
specified for the same in the sale proclamation 
etc. refers to sub-s. ( 2 ) (b) or sub-s. ( 2 ) (c) of 
S. 163-whether it refers to the estimate of the 
value of the holding made by the Court, or the 
amount for the recovery of which the sale is 

ordered. He is of opinion that the reference is to 
the latter, sub-s. (c). 

[ 28 ] With the greatest respect I am unable 
to agree. The words used in the proviso to s 
163A are price specified for the holding”. These 1 
words seem to me to refer to the price specified! 
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a 3 the value of the holding stated in the 
sale proclamation. The words "price specified 
for the holding "would, I think, be inappro¬ 
priate in reference to the decretal amount for 
the recovery of which the sale is ordered, an 
entirely different thing. I cannot see how the 
amount for the recovery of which the sale is 
ordered can possibly be taken as equivalent to 
the price specified for the holding. 

[29] I think the intention of the legislature 
was merely to protect the tenant from having 
his holding sold at an inadequate price, and 
accordingly what was provided was that the te¬ 
nant must receive a fair price for his holding as 
estimated by the Court. That is exactly the 
effect of the proviso if my interpretation is 
correct. The decree-holder must forego the diff¬ 
erence between the price fetched and the esti¬ 
mated value. I do not think the legislature 
meant to assume that the Court’s estimate 
might be wrong. I thing on the contrary, the 
assumption was that it would bo right. Provision 
was made in S. 1G3, sub-s. (5) for hearing 
the parties, and in sub-s. (G) even for an 
appeal on that point. Everything was done 
to ensure that a correct estimate should be 
arrived at before the sale of the holding, and 
I think the assumption upon which the legisla¬ 
ture proceeded was that the correct value would 
be specified. Now if less than that is fetched, 
the law has provided that the deficiency would 
be made up by the decree-holder foregoiug that 
much of his decree, and so instead of setting off 
tho whole of his decrco, against the purchase 
price ho must pay into Court, if he is the pur¬ 
chaser, such portion of tho price as will make 
up tho deficiency. But for tho set-off he would 
have to pay into Court the whole price. If, on 
tho other hand, a third person is the purchaser, 
that purchaser would pay the whole price. The 
tenant will reccivo such sum as together with 
tho purchase price will make up a fair price for 
his holding, and tho decree-holdor will take only 
tho balanco. The decree holder can always avoid 
purchaso for an inadequate price by a third 
person by bidding tho fair price fixed in the salo 
proclamation himself. If the decree-holdor has 
purchased himself, true, ho may have to forego 
a portion of his decree, but as against that ho 
has obtained the holding for so much.less than 
its proper value. In other words, he has really 
foregone nothing. Tho valuo of the holding he 
has obtained together with that portion of his 
decree which he has not foregoue exactly makes 
up for the amount of his decree plus what ho 
has paid into Court. IIo has no grievance. Tho 
profit on his purchaso is just tho amount of the 
decreo which he foregoes. The effect of tho pro- 
vision so far as ho is concerned is that he really 




gets the whole value of his decree, but he can- 
not make a profit on the business. Similarly, a 
tenant gets in place of his holding its value less 
-the amount of the decree which he has had to 
pay. The provision, in my opinion, is quite 
equitable towards both sides. 

[30] Shearer J. — The value of the holding 
as estimated by the learned Munsif was rupees 
359-6-0. The amount due on the decree at the 
time the sale took place was Rs. 221-8-6. The 
difference between these two amounts is rupees 
137-13-6. I agree with my learned brothers that, 
if a duty was cast on the Court executing the 
decree to refuse to accept the decree-holders’ bid 
of rs. 221 -8-6 unless and until he had consented 
in writing to forego Rs. 137-18-6 out of the 
amount due to him, the omission of the Court 
to obtain such consent did not affect its juris¬ 
diction and was a mere irregularity in conduct¬ 
ing the sale which rendered the sale liable to be 
set aside on a proper application being made by 
the judgment debtors but did not render the 
sale itself null and void. I adhere, however, to 
the view which I expressed in the course of the 
argument that as the amount bid by the decree- 
holder was the amount due on the decree, there 
wos no obligation on tho Court to obtain from 
him any consent in writing at all; in other 
words, there was no irregularity in conducting 
the sale, and, therefore, no ground on which it ^ 
could be set aside. "Whether there was an irregu- 
larity or not depends on tho meaning to be 
attached to tho expression "a price lower than 
that specified in the sale proclamation" as it 
occurs in S. 163a, Bihar Tenancy Act. 

[3i] In order to ascertain this, one must 
turn, in the first place, to sub-s. (2) of S. 163 of 
the Act, which seta out the particulars to be 
entered in salo proclamations. That suh-seotion 
does not require anything in the nature of 
a reserved or upset price to be entered. In 
fact, the word “price" does not occur in it. It» 
however, requires two sums of money to be 
entered, one, representing “the value of the 
tenure or holding, or if the property to be sold 
is a portion of the holding, tho value of such 
portion as determined by the Court," and the 
other representing “the amount for the recovery 
of which the sale is ordered.” In practice, very 
different consequences will ensue according as 

the expression “price. specified in the 

salo proclamation" is taken to mean the sum 
appearing against “the value of the tenure or 

tho holding_"or the sum appearing against 

“the amount for the recovery of which the sale 
is ordered." If it means the latter amount, 
then, in the event of the highest bid being less 
than the amount due on the decree, the decree- 
holder, as a condition precedent to taking the 
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land advertised for sale will merely be required 
to forego his right to put the degree into execu¬ 
tion again for the balance still due to him. If, 
on the other hand, it means the former, the 
decree-holder, will not merely have to relinquish 
his right to put the decree into execution again, 
but will also have to pay money into Court. In 
this particular case, for instance, if the Court 
had required the decree-holder to consent in 
writing to forgo a sum of Rs. 137-13-6, and if 
the decree-holder had consented, then the amount 
due on the decree, when the decree-holder’s bid 
was accepted, would not have been the amount 
bid, namely, Rs. 221-8-6, but that amount less 
Rs. 137-13-6 which he had just consented in 
writing to forego. In other words, the decree- 
holder, having bid more than the amount due 
on the decree, would have had to pay the diffe¬ 
rence, namely Rs. 137-13-6, into Court. 

[32] Section 163A is, I consider, a classic 
example of hasty, improvised and piecemeal 
legislation. Its effect is two-fold. In the first 
place, it provides that, when an occupancy 
holding, or a portion of an occupancy holding, 
is sold at auction in execution of a rent decree, 
the auction shall no longer be without reserve 
but shall be subject to a reserved or upset price. 
Secondly, it provides, in effect, that the decree- 
holder shall not be permitted to bid unless he is 
prepared to bid at least the amount due under 
his decree. I should have thought myself that 
tlfe first of these objects could better have been 
achieved by amending s. 166 of the Act, which 
provided, or implied, that the auction should be 
without reserve, and the second, by amending 
S. 173, which provided that the decree-holder 
might bid without the permission of the Court. 
Both s. 166 and S. 173 have, however been left 
intact, although the provisions contained in them 
are at variance with the provisions contained in 
the new S. 168A. Moreover, S. 163A does not pro¬ 
vide what is to happen if the highest price is less 
than the reserved price and the decree holder is 
not present and cannot or does'not give the 
necessary undertaking. Finally, it does not state 
in clear terms what the reserved price is to be, 
or what, therefore, is the contingency in which 
the holding, or portion of the holding, may be 
knocked down to the highest bidder although 
his bid is less than the reserved or upset price. 

[33] These are all matters which, with the 
greatest respect to my brother Manohar Lall, 
appear to me to be left in obscurity and to be 
inferred from the language used in the section 
itself and in other sections of the Act. I turn first 
to sub-ss. (5) and (6) of s. 163. The object of the 
proceeding referred to there is to determine 
whether the holding or only a portion of it, and, 
if so, what portion, shall be sold. The matter is 
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one of importance, and for that reason an appeal 
lies against the order of the Court executing 
the decree. The Court obviously cannot determine 
what portion of the holding should be sold unless 
it first ascertains its value. The ascertainment 
of the value is not, however, as I see it, the pri¬ 
mary object of the proceeding. If the court 
executing the decrree valued the land at Rs. 200 
a bigha, and the appellate Court valued it at 
R3. 400 a bigha, the latter Court would not be 
doing its duty if it merely ordered the figure 
inserted in the sale proclamation against the 
column headed ‘value’ to be doubled. It would 
be incumbent on it, besides altering that figure, 
to order that some other and smaller portion of 
the holding should be sold. 

[34] When the legislature inserted els. (b) 
and (c) in sub-s. (2) of S. 163 it was not, I think, 
providing for the wholly exceptional case where, 
in consequence of the prohibition against selling 
a portion of a plot, the value of the land to be 
sold is necessarily greater than the amount due 
under the decree. It contemplated, I think, that 
the value of the portion of the holding to be sold 
would invariably exceed the amount for the 
recovery of which the sale was ordered. At all 
events, that would seem to be the conclusion to 
be drawn from the language actually used. The 
words “the proceeds of the sale of which it consi¬ 
ders will be sufficient to satisfy the decree” in 
sub-s. (5) of S. 163 appear to me to imply that 
the Court, in determining which portion of the 
holding is to be sold, will bear in mind that it 
is not to be sold by private treaty but by auction 
at a forced sale, and that at such a sale the price 
obtained is not likely to be the full market value. 
A wider discretion appears to be left to the Court 
executing a rent decree than is left to a Court 
excuting a decree for the payment of money by 
the proviso to o. 21, R. 17 (4), which states that 
“the value of the property attached shall as 
nearly as may be correspond with the amount 
due under the decreeHowever, that may be, 
there is nothing in S. 163 to suggest that the 
reason why the legislature required the value of 
the portion.of the holding to be sold to be enter¬ 
ed in the sale proclamation was that the sum 
there entered was to be the reserved or upset price 
referred to in S. 163a. Section 163, as it stood 
originally, required the particulars mentioned 
in s. 287, or o. 21 , R. 66 , Civil P. C., to be entered 
in sale proclamations and one of these particu¬ 
lars was the court's estimate of the value of the 
holding. That was one of the things which the 
Court was deemed to consider “material for a 
purchaser to know in order to judge of the 
nature and value of the property.” As the Court 
now has to determine far more carefully than it 
ever did before, the value of the holding or por- 
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tion of the holding to be sold, there is the more 
reasen to enter it in the sale proclamation. 

[35] Turning now to S. 163A of the Act itself, is 
there anything there which leads to the conclu¬ 
sion that the expression “the price specified in 
the sale proclamation” must necessarily be cons¬ 
trued as meaning the sum entered against “the 
value as determined by the Court” and can¬ 
not be construed as meaning “the amount for 
the recovery of which the sale is ordered." My 
learned brothers divorce the expression “the price 
specified in the sale proclamation” from the con¬ 
text in which it appears and say that “price” 
necessarily means “value.” I agreo that the words 
“value” and “price" are analogous, but I am 
quite unable to see any analogy whatever between 
the reserved or upset price at an auction sale, and 
especially, a forced auction sale, and the market 
value, which is the price a willing purchaser 
would bo prepared to pay to a willing vendor 
who was under no compulsion to sell his property. 
On the contrary, when a man is forced to sell 
property in order to raise money, one would 
rather expect any reserved price he puts on it 
to bo the sum of which he stands in need. When 
a holding at fixed rates is soldby auction in execu¬ 
tion of a rent decree, the auction is, and always 
has been, subject to a reserved price. The reser¬ 
ved price as stated in S. 184 of the Act is “a sum 
sufficient to liquidate the amount of the decree 
and costs including the costs of sale.” The clue 
to the meaning of S. 1G3A is, I think, to be found 
in the use by the legislature of the word “forego.” 
In Chambers dictionary it is stated that “forego” 
means “to give up”. In the Oxford dictionary 
it is said to mean “to abstain or refrain from 
some action or procedure” or “to give up, part 
with, relinquish.” The Court, as a condition 
precedent to accepting the highest bid, is to 
requiro tho decree-holder to forego or give up 
something, implying thoreby something which, 
if the condition were not imposed and tho bid 
were accopted, would bolong to or bo retained 
by tho decree-holder. That must necessarily be 
his right to levy execution on his decree for tho 
balanco of tho money still duo to him. In other 
words, if tho expression “the price speciGed in 
tho salo proclamation" means tho sum entered 
against tho amount for the recovery of which 
tho salo is ordored,” the uso of tho word “forego” 
is appropriate. If it means tho sum entered in 
tho salo proclamation against” tho value as 
determined by tho Court”, tho use of tho word 
forego is altogethor inappropriate. IIow can 
you describe a somewhat complicated transac¬ 
tion between the Court and the decree-holder 
which results in tho decreo-holder, who has boon 
unable to realiso his security, not merely under¬ 
taking not to proceed further against his judg¬ 




ment-debtor but actually paying money into 
court, to be paid out later to his judgment-debtor, 
by saying compendiously that the decree-holder J 
is required to forego so much out of the amount I 
due to him under his decree. To say that, is I 
perhaps, to state the result of the transaction ’ 
financially to the decree-holder, but it does not i 
accurately describe the transaction itself. 

[3G] As I understand s. 163A, the land, 
lord, in the event of his security not being 
realised in full at the auction sale, is given the 
option either of taking the security itself and 
relinquishing his right to proceed against his 
tenant for the balance still due to him or to 
apply for the issue of a fresh sale proclamation 
in the hope that more bidders may be forthcom¬ 
ing and higher bids may be obtained. In that 
view, it is perhaps still possible to say that the 
landlord has a charge on a portion of the hold¬ 
ing but is forbidden to bid at the auction unless 
he is prepared to bid up to the amount due 
under his decree. But, if, possibly, after several 
unsuccessful attempts to realise his security, the 
landlord is to be compelled to choose between 
getting nothing and taking something, he may 
not want, paying for it its full market value 
less the amount due to him under his decree, 
how can it possibly be said that he still has a 
charge ? If the landlord has zirat or bakasht 
land in the -village and can at once obtain khas 
possession of the land he is compelled to pur- » 
chase and cultivate it himself, he may, assuming I 
the Court has valued the land correctly not be i 
put to actual loss. But suppose, that is not so, 1 
there is, I consider, a patent ambiguity in ; 
S. 163A. If you isolate the expressions "price | 
specified in the sale proclamation" and "price 
speeffied for the same,” and in order to ascer- 
tain the meaning look only to the sale procla¬ 
mation, then, as the words “holding or portion } 
of the holding” only appear against the entry 
relating to valuation, the conclusion would 
seem to follow that the sum there entered is the 
reserved or upset price. On the other hand, ifl 
you read the section as a whole, and give due 
weight to the word "forego”, and if you also 
endeavour to make the provisions contained in 
the section consistent with other connected pro- 
visions in the Act, the conclusion which must, 

I think, necessarily be drawn is that the reserv¬ 
ed or upset is “the amount for the recovery of 
which the sale is ordered.” That, in my judg¬ 
ment, is the correct method to adopt. The best 
course would, I think, be for the legislature to 
resolvo the ambiguity iu S. 1G3A, and tho similar 
ambiguity which exists in S. 14 , Bihar Money. 
Lenders Act, by sayiug more clearly what exact- 
ty is meant. The facile assumption that "price” 
means "value”, although "price” in this con- 
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text means “reserved or upset price,” and 
value means market value” has undoubtedly 
resulted in courts executing rent and money 
decrees attempting to carve up the property of 
judgment-debtors in such a way as to ensure 
that the market value of the property to be sold 
will correspond exactly with the amount due 
under the decree. This is a task which, I consi¬ 
der myself, it is quite impossible for them to 
discharge. If the value of property compulsorily 
acquired by the State were to be ascertained in 
the way in which civil Courts now ascertain the 
value of propety to be sold in execution of rent 
decrees, there would be great and justifiable 
outcry. What courts executing rent decrees can 
do, in a great many cases: is to say that it is 
unnecessary to sell the entire holding and to 
determine roughly what portion of the holding 
it will suffice to sell in order to give the land¬ 
lord the rent due to him. If tenants who are 
unable to pay their rent may notf compel land¬ 
lords to purchase a portion- of their holdings at 
its full market value, the legislature ought to 
have said so in plain and unmistakable langu¬ 
age. It ought not to have attempted to effect°so 
revolutionary a change in the rent law by 
inserting this highly ambiguous section and 
leaving untouched such a provision as that rent 
is a first charge on the holding. 

N,S,D * Appeal dismissed . 

* (34) 1947 ^itna 469 [C. N. 152.] 

Reuben and Ray JJ. 

Bir Babu — Petitioner v. Raghubar Babu 
and others — Opposite Party . 

Civil Revn. No. 621 of 1946, Decided on 17-4-1947 
against order of Addl. Sub-Judge, Ranchi, D-27-6-1946! 

(a) Civil P. C. (1908), S. 115 - Interlocutory 

orders — Power of High Court to interfere in re¬ 
vision. 

Ordinarily an interlocutory order is not capable of 
revision, particularly when there is another remedy 
available to the injured party, but where the order 
complained against is such as is calculated to cause ir¬ 
reparable loss to the injured party and there is no right 
of appeal and no remedy available to the party the order 
may be revised if the conditions laid down in els. (a) 

(b) or (c) of S. 115 are satisfied. [Para 2] 

N. ( 8 4 pt C i m ' ) P ' C " S ' 115 N ‘ 5 Pts - 30 ' 42 & 42 and 

_PUimif I f d 'ii L * W— v PpliCability—Burden of P r °of 
Plaintiff alleging that parties have adopted Hindu 

. Defenda nt denying allegation and setting 
up special custom — Initial burden on whom lies— 
Evidence Act (1872), S. 101. 

Where in a suit for partition the plaintiff alleges that 
the parties were originally mundas but have subsequently 

Mnt Fnnd m f dU T t0m and / ites aad are members of a 
J?‘ nt Blndu atndy governed by the Mitakshara law and 

custom nM- d ? nI6 ' 3UCh alle 8 ation and sets up a special 
custom of lineal primogeniture the onus to provb that 

the family has adopted Hindu Law lies on the plaintiff 
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and until evidence has been led in to establish such 
allegation the onus cannot be thrown on the defendant 
to prove the existence of a custom inconsistent with 
that law. In the absence of evidence on either side it 
would be wrong to say that the parties are governed by 
Hindu Law and therefore the onus to prove special 
custom lies on the defendant. [Paras 4 & 5] 

(c) Civil P. C. (1908), S. 115—Material irregulari¬ 
ty — Lower Court wrongly placing onus of proof- 
interference in revision. 

The correct placing of the onus of proof is a vital 
point of procedure and an incorrect placing of onus 
may, therefore, amount to material irregularity: 26 
A. I. R. 1939 Mad. 644, Foil.-, 26 A. I. R. 1939 Mad. 
733, Disting. [Para 7] 

Consequently where the effect of requiring the defen- 
clant to lead evidence seriously prejudices him by as- 
suming without proof that the Hindu Law governs the 
family of the parties and deprives him of the very-valu¬ 
able right of adducing evidence in rebuttal of that 
adduced by the plaintiff, the prejudicial effect of the pro¬ 
cedure is not capable of remedy and the High Court 
ought to interfere in revision. [Para 7] 

(’44-Com.) C. P. C. S. 115 N. 12 Pt. 35. 

Cases referred : — 

1. (’19) 4 Pat. L. J. 191: 5 A. I. R. 1918 Pat. 131 : 44 
I. C. 891, Banke Behari v. Ram Bahadur. 

2. (T9) 4 Pat. L.J. 195: 9 A.I.R. 1922 Pat. 359: 501.C. 
470, Nauratan Lai v. Wilford Joseph Stephenson. 

3. (^O) 5 Pat. L. J. 550 : 7 A. I. R. 1920 Pat. 131: 58 

L (L 281, Rameshwar Narayan Singh v. Rikhnath 
Koeri. 

4. (’24) 3 Pat. 930 : 11 A. I. R. 1924 Pat. 673 : 80 
!• p- 667, Mani Lai v. Durga Prasad. 

5. (’34) 21 A. I. R. 1934 Pat. 425 : 148 I. C. 347, Kun- 
ja Behari Das v. Chintamani Das. 

6. (’85) 11 Cal. 463 : 12 I. A. 72 : 4 Sar. 610 (P. C.), 
Fanindra Deb Raikat v. Rajeshwar Das. 

7. (’39) 26 A. I. R. 1939 Mad. 733: 186 : I. C. 120, 
Manickavachakam Chettiar v. Official Receiver East 
lanjore Nagapattam. 

8. ( 39) 26 A. I. R. 1939 Mad. 644, Varisai Muhammad 
Rowther v. Marungapuri Estate. 

B. C. De and Narottam Chatterji 

r> • i . r. , — for Petitioner. 

Hajeshwan Prasad — for Opposite Party. 

? 6 l uben — ^kis a petition in revision 
filed by defendant l in a partition suit against 
an order of the Additional Subordinate Judge, 
Ranchi, deciding that the onus of proof in the 

case lies upon him and directing him to lead 
evidence. 

. ^ -^0 first point which arises in whether this 
is a matter in which this Court has any jurisdic¬ 
tion under s. 115 , Civil P. C. So far as we are 
concerned, this matter must be treated as settled 
in view of numerous decisions of this Court, in 
which it has been held that such power can be 
exercised to revise interlocutory orders of the 
Courts below in which conditions of els. (a), (b) or 
(c) of s. 115 are satisfied: vide 4 pat. L. J. 191 1 
4 pat L. J. 195, 2 5 Pat. L. j. 550, 3 3 v&t'MO* and 
A. I. R. 1934 Pat. 425. 6 The principle laid down in 
3 Pat. 930, after an examination of the previous¬ 
ly eciaed cases, is that ordinarily an interlocu- 
ory order is not capable of revision, particularly 
when there is another remedy available to the 
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injured party, but where the order complained 
against is such as is calculated to cause irrepara¬ 
ble loss to the injured party and there is no right 
of appeal and no remedy available to the party 
the order may be revised. 

[3] I come now to the merits of the petition. 
The parties belong to the family of one Haidar 
Babu, who is said to have acquired the property 
sought to be partitioned. It is of aboriginal origin, 
being Mundas of the Chotanagpur Division. The 
plaintiffs claim that the family is governed by 
Hindu Law and this is a joint family property, 
and ill this view asked for partition. On the other 
side, defendant 1, who is the senior member of 
the senior branch of Haidar Babu’s family, 
pleads that the parties are not Hindus and have 
not adopted Hindu customs, and that in the 
matter of succession they are governed by the rule 
of lineal primogeniture, and so he is entitled to 
and is in possession of the entire property, sub¬ 
ject to grants made by way of maintenance to 
junior branches of the family. 

[4] In deciding the question of onus, the 
Subordinate Judge proceeds as follows : 

“Tko properties in suit were admittedly acquired by 
Haldhar Babu who is the common ancestor of tho 
parties in suit. Tho defeneo of defendant 1 is that 
tho parties are governed by special customary laws 
according to which defendant 1 as tho eldest mem¬ 
ber of the family succeeded to tho property and 
the younger members wore granted kborposb or main¬ 
tenance and that the title of tho plaintiffs, if any, to 
tho property has been extinguished by ad verso posses¬ 
sion exercised by tho defendants. When it is a suit for 
partition and the position that the properties wero 
acquired hy a common ancestor is admitted tho plain¬ 
tiffs should bo entitled to partition tho property unless 
the defendant proves his case of primogeniture and 
advorso possession.” 

In this passage the Subordinate Judge notices 
only what the caso of the defendant is. Ho omits 
altogether to consider tho caso of tho plaintiffs as 
sot out in paragraph 2 of tho plaint: 

"That tho parties wore originally Mundas but bavo 
subsequently adopted Hindu oustom and rites and are 
members of a joint Hindu family and governed by tho 
Mitakshara School of Hindu law.” 

In this pleading there is a tacit admission 
that tho customs governing tho Mundas are not 
tho samo as the provisions of tho Hindu Law. 
This pleading in tho plaint is expressly denied 
in paragraph ll of tho written statement of 
defendant l : 

“ Dio parties arc not Hindus, nor have they adopted 
Hindu customs, far less so in matters of succession, 
nor are thoy governed by the Mitakshara school.” 

In this view of the pleadings, it is not possible 
to sco how the Subordinate Judgo could have 
come to the conclusion that iu tho absence of evi. 
donee on oitlior side, it must be bold that tho 
parties are governed by tho lliudu law and, 
that, therefore, the onus lay ou the defendant to 
establish tho spocial custom pleaded by him. 



[ 5 ] In this connection I would refer to the 
case of ll cal. 463.° That was a case of a 
family in Bengal, affecting to be Hindu but not 
Hindu by descent and origin. It took its origin 
in an aboriginal tribe, the customs of which 
differed from Hindu customs. The question 
arose whether succession in virtue of adoption 
was consistent with or was contrary to the 
customs of the family. In these circumstances 
their Lordships of the Judicial Committee said : 

“Looking at the origin and history of the family it 
appears to their Lordships that the question is not 
whether the general Hindu Law is modified by a 
family custom forbidding adoption, but whether, with 
respect to inheritance, the family, is governed by 
Hindu Law or by customs which do not allow an adopt¬ 
ed son to inherit. The onys of proving that ibe adoption 
was lawful was upon the defendant, who relied upon it 
to defeat the plaintiff’s title. If the family was generally 
governed by Hindu law he might rely upon that, and 
then the onus of proving a family custom would be on 
the plaintiff.” 

Here, as I have already said, it i3 not admitted 
that the family has adopted the Hindu law, and 
until evidence has been led to establish that, the 
onus cannot be thrown upon the defendant to 
prove tho existence of a custom inconsistent with 
that law. 

[6] In deciding tho question of onus, the Sub¬ 
ordinate Judge also dealt with a contention of 
the defendant relying on the record of the revi- 

sional survey in the following words : > 

“The question of onus is, however, to be determined 
on tho pleadings lying, as it does on the party who 
would lose if no evidence at all wero adduced by either 
party. Henco the Record ofwights cannot be considered 
at this stago for the purpose of dcoiding tho onus.” 

The Subordinate Judgo failed to notice that with 
regard to this matter it was not necessary to 
look at tho revisional survey record at all. A 
reference to that record is made in the plaint 
itself, para. 9 of which says, “that in spite of the 
wrong entries in the revisional survey record of 
rights the parties continued to be in joint posses¬ 
sion.” In other words, the plaintiffs admit that 
tho record of rights is against their claim for 
joint possession. In view of the statutory pre¬ 
sumption of correctness attaching to such a 
record, this fact would alone appear to be suffi¬ 
cient to cast the onus of proof on the plaintiffs 
rather than on the defendant. 

[7] On the above grounds I have no doubt 
whatever that the decision of the Subordinate 
Judge is incorrect. It has, however, been urged 
for the opposite party that this was merely a 
wrong decision within his jurisdiction and, there¬ 
fore, does not attract the revisional jurisdiction 
of this Court. In support of this contention he 
refers to tho case iu A. I. R, 1939 Mad. 733,' in 
which Burn J. held that : 

‘ The fact that the question which way tho burden of 
proof is to be thrown is wrongly decided is not a ground 
for interference in revision.” 
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In that case, however, there was “no allegation 
that the learned Subordinate Judge has acted 
perversely or has omitted to consider anything 
which it was his duly to consider.” In the pre¬ 
sent case, as I have shown the Subordinate Judge 
does not appear to have considered a very im. 
portant document, namely, the plaint in which 
the case of the plaintiffs was set out. An appli¬ 
cation under S. 115 on the ground of the incor¬ 
rect placing of the onus of proof was allowed by 
another learned Judge of that Court in A. I. R. 
1939 Mad. 644. 8 He considered that the correct 
placing of the onus of proof is a vital point of 
procedure, and that an incorrect placing of the 
onus may, therefore, amount to a material 
irregularity. This is a view with which I would 
respectfully agree. The effect of requiring the 
defendant in this case to lead evidence seriously 
prejudices him by assuming without proof that 
the Hindu law governs the family of the parties. 
Secondly, it deprives him of the very valuable 
right of adducing evidence in rebuttal of evidence 
jadduced by the plaintiffs. The prejudicial effect 
of this procedure is not capable of remedy, and 
in my opinion this is a proper case in which we 
ought to interfere in revision. 

[8] We do not intend, however, that our order 
setting aside the decision of the Subordinate 
Judge should interfere in any way with the right 
of the plaintiffs under 0 . 18 , R. 3, Civil P. C., to 
reserve their evidence on issues regarding which 
the onus of proof lies upon the defendant. 

[9] On the above grounds, I would allow this 
petition, set aside the order of the Subordinate 
Judge and direct him to proceed in accordance 
with law. The petitioner will get his costs in this 
Court. The hearing fee is assessed at one gold 
mohur. 

Ray J.— I agree, 

K.s. Case remanded, 

A. I. R. (34) 1947 Patna 471 [C, N, 153.] 
Meredith and Sinha, JJ. 

Girija Kumari and others — Appellants v. 
Kiran Chandra Baksi and others — Respon¬ 
dents. 

Appeal No. 277 of 1944, Decided on 11-3*1947, from 
original order of Adai. Dist. Judge, Santai Parganas, 
D/- 25-5-1944. 

(a) Record of Rights — Entries in— Conclusive¬ 
ness. 

In the Santai Parganas the entries in the Record 
of Rights finally published do not merely carry a pre¬ 
sumption of correctness; they are conclusive. [Para 6] 

(b) Provincial-Insolvency Act (1920), S. 53_ 

Benami transaction — Burden of proof — Transfer 
in favour of female member of family — No satis¬ 
factory evidence of possession — Transfer if real. 

Where an alleged benami transaction is in favour 
of female members of the family it is, of course, extremely 


difficult to secure definite evidence on the point of 
subsequent possession, but the onus to establish benami 
i3 on the person who alleges it and where there is no 
satisfactory evidence of possession one way or the other 
it must be held that it was not established that the 
transaction was not real. [Para 7] 

(c) Provincial Insolvency Act (1920), Ss. 4, 53 — 
Powers of Court under — Real transfer in fraud of 
creditors by insolvent beyond two years of insol¬ 
vency application — Annulment of, under S. 53, 
T. P. Act — Proper course — T. P. Act (1882), 

S. 53. 

Where an insolvent has made a real transfer in 
fraud of creditors he has no present right to remove 
the transferee unless the transfer is first annulled. 
This can only be done subject to the provisions of 
S.53, Provincial Insolvency Act. But under that section 
the insolvency Court has no power to annul a transfer 
made beyond two years of the date of the insolvency 
application. Under S. 4 of the Act the insolvency Court 
has only power to make a declaration but not to give a 
consequential relief'. The relief by way of annulment of 
the transfer can be granted by the civil Court in such 
circumstances in a suit uuder S. 53, T. P. Act. But the 
insolvency Court has not all the powers of a civil 
Court. Hence it cannot consider the question from the 
aspect of S. 53, T. P. Act. The proper course for the 
insolvency Court in such circumstances is first to 
satisfy itself whether the transfer is really one liable 
to be annulled under S. 53, T. P. Act, and if it decides 
that it is so, then to instruct the Receiver to file a suit 
for that purpose in the civil Court: Case law discussed. 

[Paras 14, 15 & 16] 

Cases referred : — 

1. (’32) 11 Pat. 9 : 19 A. I. R. 1932 Pat. 129 : 136 
I. C. 299. 

2. (’30) 11 P. L. T. 138 : 17 A. I. R. 1930 ( Pat. 305 : 
124 I. C. 639. 

3. (’22) 44 All. 71 : 9 A. I. R, 1922 All. 196: 63 I. C. 
601. 

4. (’26) 48 All. 414 : 13 A. I. R. 1926 All, 470: 94 I. C. 
429. 

5. (’29) 51 All. 550 : 16 A. I. R. 1929 All. 105 : 113 
I. C. 819 (F.B.). 

6. (’27) 31 C. W. N. 502 : 14 A. I. R. 1927 Cal. 474 : 
102 I. C. 115. 

7. (’26) 49 Mad. 762 : 13 A. I. R. 1926 Mad. 363 : 92 
I. C. 573. 

S. N. Bose and Narendra Nath Roy—for Appellants. 
^7* -P* Pus and S. R. Ghoshal — for Respondents. 

Meredith J.—This appeal arises out of an 
order made by the learned District Judge in 
insolvency proceedings in the following circum¬ 
stances. On 7-2-1935, five persons, members of a 
Hindu joint family, filed an application to bead- 
judged insolvent, showing debts at rs. 23,839-14-6 
and assets at R3. 65,015-8-6. But of the assets 
no less than Rs. 53,000 represented debts due 
and unrealised, and the value of the movable 
and immovable properties of the family was 
placed at Rs. 12 , 000 . Thus, it was claimed they 
were unable to pay their debts. On 1 3 . 1935 , 
they applied for the appointment of a Receiver, 
and on 15-1-1938, the Receiver applied to the 
Insolvency Court under s. 4, Provincial Insol¬ 
vency Act for an adjudication that two deeds of 
gift executed by members of the family were 
sham and colourable, and not real transactions. 
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[2] On 23-6-1931, Masudan Sah, a member of 
the family, executed a deed of gift in favour of 
his wife in respect of certain lakhiraj lands com¬ 
prising plots Nos. 2798, 2793 and 1131 of which 
the value is said to be Rs. 400 to Rs. 500. 
On 5-3-1934, the wife executed a will, leaving 
these lands to her daughters-in-law. She sub¬ 
sequently died, and on 5-7-1935, the said dau- 
ghters-in-law obtained letters of administration. 

[3] On 20-4-1932, Dular Sah, the head of the • 
family, executed a second deed of gift in respect 
of lakhiraj lands covering plots Nos. 2037, 2107 
and 2106 in favour of his five daughters-in-law, 
the wives of his five sons, who subsequently 
applied to be adjudged insolvent. These plots 
included the family residential house, and the 
value including the house is said to be Rs. 4000 
to rs. 5000. 

[4J On 20-9-1939, the insolvency Court reject- 
ed the Receiver’s application on the ground 
that the transfers were executed more than two 
years, before the petition for insolvency was 
tiled, and, therefore, s. 53, Provincial Insolvency 
Act, had no application. The Receiver appealed 
to this Court, and the Bonch which heard the 
appeal pointed out that S. 53 related only to tho 
annulment of real transactions, whereas the 
contention of the Receiver was that these were 
benami transactions and represented as no real 
transfers. Irrespective of s. 53, it w f as open to the 
insolvency Court under S. 4 to decide where the 
real titlo lay, whether in fact these were still 
really the property of the insolvents, and if this 
was the case tho two years period fixed in S. 53 
of tho Act had no application. The case was, 
therefore, remanded for consideration whether the 
transactions were real or sham. After remand, 
the District Judge has decided that the deeds of 
gift did not represent real transactions, hut woro 
colourable transactions made with tho purpose of 
defrauding tho creditors, and he ordered tho 
Receiver to tako possession and include tho pro¬ 
parties amongst the assets. 

[5] Against this order tho daughters-in-law 
have now appealed. 

[(’.] I have formed tho opinion that on tho 
evidence it was not established that the transac- 
tions were benami, and not real; Tho learned 
District Judge has relied mainly on the Record 
of Rights. In tho Santal Parganas the entries 
in tho Record of Rights finally published do not 
merely carry a presumption of correctness, they 
aie conclusive. Tho Record of Rights was finally 
published on 18-5-1931, and tho lands woro 
recorded in tho names of Masudan and Dular. 
On 11-11-1931, Masudan s wife filed au objec¬ 
tion, urging that hor ramo should be recorded, 
but this application was not, pressed, and was 
dismissed for default, 


A.I.B. 

[7] The District Judge in relying on this as 
evidence of benami lost sight of the fact that 
the Record-of-Rights was finally published before 
the execution of even the first deed of gift. The 
Record-of-Rights, therefore, in any view corre¬ 
ctly represented the state of affairs at the time 
of final publication, and the application by the 
wife was wholly misconceived. It could not 
possibly have succeeded, and this may explain 
why it was not pressed. The entry in the Record- 
of-Rights and dismissal of the wife’s application 
have, therefore, no bearing on the question of 
benami. The remaining evidence consists mainly 
of the statements of more or le3s interested wit¬ 
nesses, and certainly the evidence with regard to 
subsequent possession was inconclusive. It was 
not denied that the daughters-in-law were living 
in the family house, together with some male 
members of the family. Where an alleged benami 
transaction is in favour of female members of 
the family it is, of course, extremely difficult to 
secure definite evidence on the point of subsequent 
possession, but the onus to establish benami is on 
the person who alleges it, and thus where there is 
no satisfactory evidence of possession one way or 
the other it must be held that it was not establi¬ 
shed that the transactions were not real. 

[8] In this view the order of the learned Dis- 
trict Judge cannot be supported. We have been 
pressed to hold, however, that it was open to the 
Insolvency Court to annul these transactions 
not under s. 53, Insolvency Act, but under 
section 53, T. P. Act. In a suit under s. 53, 
T. P. Act, thero is no question of a two years 
bar. Limitation is six years under Art. 120 
Limitation Act. This argument has raised a 
legal question of some difficulty. No decision 
of this Court has gone so far. In Biseswar 
Chaudhari v. Kanhai Singh (11 Pat. 9 l ) it has 
been held by a Bench of this Court that S. 4 is 
controlled by s. 53 only in respect of real trans¬ 
fers made by the insolvent, and where the 
transaction is challenged as being benami, that 
is no transaction at all in the eye of law, the 
insolvency Court has complete jurisdiction to 
deal with the question, and its jurisdiction i9 
not controlled by the limitations imposed by S. 
53; and oven in the case of a transaction entered 
into more than two years before the presenta- 
tion of the petition in insolvency it can make 
a declaration that the properties covered by the 
transaction belonged to the insolvent and they 
vested in the Receiver. But the Court did not 
go so far as to say that the insolvency Court 
could interfere with real transactions entered 
into more than two years before the petition, 
and the decision that S. 4 is controlled by S. 5S 
in respect of real transfers certainly implied that 
the view of the Bench was to the contrary. 
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[9] In a previous year, 1930, there was a 
decision which even more strongly suggests that 
view. I refer to the case of Radhika Kuer v. 
Sushil Chandra Mitra (11 P. L. T. 138 2 ). That 
was a case where the Insolvency Court had 
annulled the transaction under S. 128, T. P. 
Act, and it was held that the Court had no 
jurisdiction to do so, because under S. 4 the 
Court is limited to deciding what properties 
belonged to or vested in the insolvent at the 
commencement of the insolvency proceedings, 
or which were acquired by or devolved on him 
before his discharge. The Bench held that pro¬ 
perties validly gifted away could not be divided 
by the Insolvency Court amonst the creditors, 
as they ceased to belong to the insolvent from 
the date of gift. 

[10] '~The respondant relies maintly on decb 
sions of the Allahabad High Court, and parti¬ 
cularly upon Shikri Prasad v. Aziz Ali (44 All 
7l 3 ) in which it was definitely held that the 
Insolvency Court under S. 4 can decide all ques¬ 
tions of general law including such questions 
as are raised by s. 53, T. P. Act, 1882 . 

[11] The opinion even in the Allahabad High 
Court, however, has been by no means uniform. 
In a later case in Hari Chand Rai v. Moti 
Ram (48 All. 414 4 ) there was a difference of 
opinion between Sulaiman J., and Mukerji J. 

f^MukerjiJ., however, was definitely against the 
r opinion expressed in Shikri Prasad v. Aziz Ali 
(44 ALL. 71 3 ) while even Sulaiman, J., rather sug¬ 
gested in his judgment that he also was not 
prepared to go v so far. The Court was dealing 
not with a real transaction to defraud the credit¬ 
ors, but with a benami transaction. It is true 
that the Receiver had asked the Court to treat 
I his application as one under s. 53, T. P. Act, 
I but the District Judge found that the transaction 
impugned was entirely a fictitious one which 
was never intended to be carried into effect. 
Sulaiman J. said: 

“The learned Advocate for the appellant contends 
before us that it was not open to the insolvency Court 
to go into this matter at all. If the petition of theRecei- 
^ were to be construed strictly and he were pinned 
, down to the section under which it was made, there 
may be some thing to be said in support'of this conten¬ 
tion ; but there is no doubt that allegations made in the 
petition, although the wrong section was quoted, amoun¬ 
ted to an assertion that the transaction was a wholly 
fictitious one and was in no way binding on the insol- 
I v , ent * ^ view of this circumstance I am of opinion that 
‘ the finding of fact arrived at by the District Judge was 
not improper.” ° 

The learned Judge went on to say in regard to 
transactions which are voidable under S. 53, 
j T. P. Act, but good in law so long as the option to 
avoid them is not exercised by the creditors: 

A prayer to avoid such voidable documents does not 
necessarily raise a question of title or of priority men¬ 
tioned m b. 4, Provincial Insolvency Act of 1920. As to 


whether it is covered by the wider expression ‘of any 
nature whatsoever* I would require further consideration 
before expressing any final opinion.” 

[12] In Anwar Khan v. Muhammad Khan (51 
ALL. 550°) the matter was considered by a Full 
Bench, but here again the Court was dealing 
with a case of a wholly void transfer. Of the 
three Judges, Dalai J. does not really go further 
than holding that the Insolvency Court can 
decide whether the transaction was benami or 
real, that is to say, where the real title lies. 
King J. does go further, but his observations are, 
with respect, obiter. Sen J. would not even go so 
far as Dalai J. 

[13] The respondent has relied on two further 
decisions, a Calcutta case, Fool Kumari Dasi v. 
Khirod Chandra Das Gupta 31 c. w. N. 502, 6 
but this also was a case of benami, not of a real 
transfer, and the other case cited, Chittammal 
v. Ponnuswami Naicher (49 Mad. 762 7 ) does not 
really touch the point under consideration. 

[14] Shikri Prasad v. Aziz Ali (44 ALL. 71 3 ) is, 
in almost direct conflict with the Patna cases 
I have referred to, and my own opinion is that 
it is wrong. It is, no doubt, well settled by now 
that under s. 4 an Insolvency Court has full 
jurisdiction to decide whether the property i 3 in 
fact the property of the insolvent or otherwise. 
But suppose that the Insolvency Court considers 
the question from the aspect of S. 53, T. P. Act. A 
suit under S. 53, T. P. Act proceeds on the assump¬ 
tion that the transfer is real though fraudulent, and 
that title ha3 gone to the transferee. The finding, 
therefore, could only be that title lies not with 
the insolvent, but with the transferee. What is 
necessary to give relief is the annulment of the 
real transfer. That is what a civil Court can do 
in proper circumstances in a suit under s. 53 , 
T. P. Act. But where does the Insolvency Court 
get the power ? It cannot be said that it has 
automatically all the powers of a civil Court. 
It is a creature of statute, and its powers are 
conferred by and limited by the statute. Section 4 
confers wide powers to decide questions of title, 
but it confers nothing further than the right to 
decide. To put it differently, it gives power to 
make a declaration, but no power to give con¬ 
sequential relief. For its power to give con¬ 
sequential relief we must look elsewhere in the 
Act. Section 53 of the Act gives it the power in pro¬ 
per circumstances to annul a transfer made with¬ 
in two years of the petition for insolvency, but 
nowhere in the Act is any power conferred to 
annul a transfer-made outside the two-years’ 
period; nor, as I have said, is there anything in 
the Act which confers all the powers of a civil 
Court. On the other hand, we find in s. 56(3) 
that where the Court appoints a Receiver it is 
empowered to remove any person found in 
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possession or custody of the insolvent’s pro¬ 
perty, but subject to the proviso that nothing 
in the section shall be deemed to authorise the 
Court to remove from the possession or custody 
of property any person whom the insolvent has 
not a present right so to remove. 

[15] Where an insolvent has made a real 
transfer in fraud of his creditor he has no pre¬ 
sent right to remove the transferee, unless it 
has first annulled the transfer, and it can only 
annul the transfer subject to the provisions of 
S. 53 , Insolvency Act. Section 4, as I have said, 
gives a right to decide a question, but not to 
annul anything. 

ClG] In my opinion, the proper course for the 
Insolvency Court in such circumstances is first 
to satisfy itself whether tho transfer is really 
one liable to be annulled under S. 53, T. P. 
Act, and if it decides that it is so, then to in¬ 
struct the Receiver to file a suit for the purpose 
in the civil Court. 

• [17] I would accordingly allow this appeal, 
aud set aside tho decision of the learned District 
Judge, but I would direct him to consider in 
the light of all tho circumstances, including the 
question of limitation, whether tho case is oue 
in which he should give a direction to tho Recei¬ 
ver to file a suit under s. 53, T. P. Act. He 
should understand that we havo merely decided 
that bonami has not been established. We are 
expressing no opinion whatover on the question 
of whether tho transfers wero made in order 
to defraud or delay creditors. 

[18] I would make no order for costs. 

Sinha J.—I entirely agree. 

N.s.D. Appeal allowed. 
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Jato Singh and another — Petitioners v. 

Mt. Malti Kucr—Opposite Party. 

Civil Revn. No. 524 of 1945, Decided on 14-4-1947, 
from order of Sub-.ludgo 2nd Court, Gt\ya, D/- 7-7- 


(a) Civil P. C. (1903), 0. 22, R. 5—Question as to 
legal representative, at what stage to be decided. 

Order 22, R. 5, requires tho Court, when a question 
arises as to whether a particular person is tho legal re¬ 
presentative of tho deceased party, to decido tho ques¬ 
tion forthwith. Tho question cannot bo left open to bo 
decided when the suit is to bo heard : 24 A. I. R. 1937 
Pat. 530, licl. on. [Paras 1 and 2] 

Annotation:—('44-Com.) C. P.C., 0. 22, R. 5, Note 4. 

(b) Civil P. C. (1908), O. 33, R. 1-Death of plain- 
tifl during pendency of suit instituted in forma 
pauperis—Right of legal representative to continue 
suit in forma pauperis. 

\\ hero a preson obtains permission to institute a suit 
in forma pauperis but dies during the pendency of the 
suit his legal representative cannot continue the suit 


until he has shown that he i3 himself pauper and hag 
obtained leave to continue in that capacity: 33 Cal SE 

1163, 36 Bom. 279 and 23 A. I. R. 1936 Pat. 691, tl 

Eel. on. [Para 2] 1 p 

Annotation :—(’44-Com.) C.P.C., 0.33, R. 1, Notell ] ^ 
pts. 8, 9. | j 

Cases referred:— \ 

1. (’37) 24 A. I. R. 1937 Pat. 530 : 171 1. C. 607, Ram J c 

Kishun Ojha v. Ram Dulari Kuer. V t 

2. (’12) 36 Bom. 279 : 11 I. C. 724, Manaji Rajuji t. j < 

Khandoo Baloo. 1 . 

3. (’06) 33 Cal. 1163, Lalit Mohan Mandal v. Satish I 

Chandra. m 1 

4. (’36) 15 Pat. 738 : 23 A. I. R. 1936 Pat. 591 : 165 1 

I. C. 927, Mt. Bibi Marim v. Surajmal. | 

Girjanandan Sinha and Lakshmi Narain Sinha — fi 

for Petitioners, I 

E. N. Lall—ior Opposite Party. -I 

Order.— This application is by the defen-1 
dant. One Mt. Rampeyari instituted a suit fori 
oancellatiou of a deed by which she had sold 1 
some property inherited from her father. She R 
sought for and obtained permission to institute J 
the suit in forma pauperis, but died during the 'l 
pendency of the suit. An application was made 1 
on behalf of an infant girl to be substituted in J 
place of Rampeyari and for permission to con- £ 
tinue the suit in forma pauperis. The defendant 1 
denied that the infant was the daughter of Ram* 1 
peyari as alleged, or that she was entitled to be 1 
substituted in- Rampeyari’s place. Tho Court.l 
below has directed the infant’s name to be 8 ub 3 .ll 
tituted in place of the plaintiff, but has observ* J 
ed that tue question as to whether she is really J 
the daughter of the deceased is left open and 1 
will bb disposed of when the suit is heard. 1 
[2] Order 22 , R. 5, requires Jhe Court, when I 
a question arises as to whether a particular per- 1 
son is the legal representative of the deceased \ 
party, to decide that question, and by this I 
understand the Legislature to mean, to decide 
the question forthwith. That appears to be the f 
view taken in A. I. R. 1937 Pat. 530. 1 Then with | 
regard to the question whether the petitioner, if | 
she is the legal representative of the deceased, 1 
is entitled to continue the suit in forma pau-1 
peris, the Court below has made no effort to 1 
decide that question, but has observed : * 1 

“An inquiry as to whether this baby has got properly J 
or not will bo unnecessary waste of time and will in* I 
volve unnecessary cost.” I 

In 86 Bom. 279 3 it was held that the privilege of 
maintaining a pauper suit is a personal privi* | 
lego granted to people who have no means of 
carrying on or continuing litigation, and th»t 
there was no authority for holding that the re* 
preseutative of a pauper is entitled to continue | 
tho suit of his testator or testatrix in forma 
pauperis unless ho is himself a pauper. In 3Sj 
Cal. 1163 s also it was held that an application, 
for leavo to sue as a pauper is a personal right! 


aud that it was not open to the legal repr* 1 
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sentafcive of a deceased applicant to continue 
the suit until he has shown that he is himself 
pauper and has obtained leave to continue in 
that capacity. This decision was approved by a 
Bench of this Court in 15 Pat. 738. 1 The decision 
of the Court below must, therefore, be set aside 
and the case go back to the Court below to 
decide the tw T o questions which I have dealt 
with above. The cost of this application will be 
costs in the suit. Hearing fee, one gold mohur. 

D.H. Case remanded. 
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Meredith J. 

Ghoghar Eaut — Appellant v. Jagarnath 
Prasad Singh and others — Respondents. 


Appeal No. 740 of 1945, Decided on 11-2-1947, from 
decision of Sub-Judge, 1st Court, Muzaffarpur, D/- 
7-5-1945. 

(a) Evidence Act (1872), S. 13 — Batwara bara¬ 
warda papers — Admissibility. 

Seotion 13 does not say that documents are admis¬ 
sible only when they are inter partes. They are admis¬ 
sible to show that a particular right was asserted or 
recognised, irrespective of who the parties may have 
been at the time. Batwara barawarda papers (partition 
papers) are therefore, admissible, under S. 13 as inst¬ 
ances in which the right in question was claimed and 
recognised. The fact that they are not binding against 
tenants who were not parties in the batwara proceedings 
or the fact that they carry no presumption of correct¬ 
ness is immaterial: 2 I. C. 367 (Cal.) and 16 A.I.R. 1929 
Pat. 32, Eel. on; 3 A. I. R. 1916 Pat. 37, Criticised. 

[Para 7] 

(b) Civil P. C. (1908), S. 100 — Finding of fact — 
Presumption of correctness of Record of Rights — 
Rebuttal. 


The question of the weight to be attached to certain 
documentary evidence and whether it is sufficient to 
rebut the presumption of correctness of the Record of 
Rights is one for the Courts of fact and a finding based 
on such evidence cannot be interfered in second appeal. 

[Para 8] 

Annotation : — 

(’44-Com.) Civil P. C., S. 100 N. 34 pts. 3 and 4. 

(c) Bihar Tenancy Act (8 [VIII] of 1885), Sch. 
Ill, Art. 3 — Suit for possession — Plaintiff must 
prove his possession within statutory period—Gen¬ 
eral rule of evidence as to continuity of possession, 
applicability of—Limitation Act (1908), Art. 142. 

Where in a suit for possession the'plaintiff alleges his 
dispossession by the defendant, the plaintiff must show 
his possession within the statutory period. The General 
rule of evidence in favour of presuming the continuity 
of things shown to exist at a prior date cannot be avail¬ 
ed of by relying upon an entry in the Record of Rights 
made beyond the statutory period as the actual presump¬ 
tion of correctness which the Record of Rights carries 
is merely that the plaintiff was in possession at the time 
the record was made: 8 A. I. R. 1921 Pat. 237 (F. B.) 
Poll.', 4 A. I. R. 1917 Cal. 79, held not applicable 

_ „ [Para 10" 

Cases referred :— 


^ 1- (’1?) 37 I. C. 829 : 3 A. I. R. 1916 Pat. 37. 

2 - (’30) 126 I. C. 905 : 17 A. I. R. 1930 Pat. 376. 
cef, 3. (’09) 2 I. C. 367 (Cal.). 


4. (’29) 7 Pat. 85 : 16 A. I. R. 1929 Pat. 32 : 144 I. C. 
479. 

5. (’21) 6 Pat. L. J. 478 : 8 A. I. R. 1921 Pat. 237 : 
62 I. C. 1 (F. B.). 

6 . (T7) 21 C. W. N. 175 : 4 A. I. R. 1917 Cal. 79 : 
39 I. C. 356. 

Bhabanand Mukherjee—ion Appellant. 

Lalnarain Sinha and B. E. Sharma — for Respon¬ 
dents. 

Judgment. — This is a plaintiff’s second ap¬ 
peal, against a judgment of reversal. 

[2] The suit was for declaration of title to 
and recovery of possession over 1.12 acres of 
land, khesra No. 71, Khata No. 75 of village 
Mohanpur, and the plaintiff claimed title as his 
ancestral hast land on the basis of an entry in 
the Record of Rights in the year 1896 recording 
it in the name of his grandfather Arjun Raut. 
He asserted that he had been in possession until 
he was forcibly dispossessed by the defendants 
landlords in Baisakh, 1348 Fasli. 

[3] The defendants contended that the disput¬ 
ed land had been their zerait or bakasht since 
before the cadastral survey, and they had all 
along been in possession. 

[ 4 ] The learned Subordinate Judge on the 
basis of certain partition papers, and the fact 
that the plaintiff could produce no rent receipts 
for the whole period of 40 years, held that the 
presumption of correctness of the Record of 
Rights had been rebutted, and the plaintiff had 
not established title. Secondly, that the suit 
was barred by limitation, because the plaintiff 
had not proved possession within 12 years of the 
suit. (He should perhaps have said two years of 
the suit, as dispossession was alleged by the 
landlords). 

[ 5 ] Mr. Bhabanand Mukherjee in a very able 
argument has contended, first, that the batwara 
papers were inadmissible, and, secondly, that in 
view of the survey entry there was no onus 
on the plaintiff to prove possession within the 
period of limitation, but the onus was shifted to 
the defendants to prove when the plaintiff had 
been dispossessed, and there was no finding upon 
that point. 

[6] With regard to the survey papers, the 
defendants put in Ex. b/i, barawarda of Collec- 
torate partition which took place in the year 
1897, the year after the publication of the record 
of rights. In that document it appeared that the 
plot was described and treated as zerait . They 
also put'in the barawarda of a subsequent civil 
Court partition (Ex. B), which showd that the 
land had been similarly treated. 

[7] Mr. Mukherjee relies upon a decision of a 
Judge of this Court sitting singly in Rudra 
Narain Singh v. Maharaja Rameshwar Singh 
(37 I. C. 829) 1 in which it was laid down that 
batwara papers are not admissible in evidence 
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against persons who were not parties to the bat - 
wara proceedings. I am of opinion, however, 
that the word” “inadmissible was used some¬ 
what loosely in that case. Such papars are, I 
think, undoubtedly admissible under S. 13, 
Evidence Act as instances in which the right in 
question was claimed and recognised. Section 13 
does not say that they are admissible only 
where the documents are inter partes . They are, 
I think, admissible to show that a particular 
right was asserted or recognised, irrespective of 
who the parties may have been at the time. It 
is the fact of the assertion of the right that they 
are admissible to prove, and t'je fact of assertion of 
a right has nothing to do with particular parties. 
They are, of course not binding against tenants 
who were not parties in the batwara proceed¬ 
ings, but that is a different matter. They also 
carry no presumption of correctness (Lachhan- 
dhari v. Rajpat Mahaton, 126 I. c. 905 3 ) but that 
again does not touch the question of admissi¬ 
bility. Admissibility of evidence is one thing, 
and the weight to be attached to it is quite 
another. In Sheikh Jaki Mamood v. Dino Ban- 
dhu Bhattacharjee (2 I. C. 307 s ) it has been laid 
down that the partition paper prepared under 
S. 57, Estates Partition Act is admissible in evi¬ 
dence under s. 13, Evidence Act as record of a 
transaction in which the right to certain plots is 
recognised. In Ramsarup Raut v. Ramnarain 
Tewary (7 rat. 85 l ) it has been held that a bat¬ 
wara barawarda prepared under the provisions 
of chapter 7 of the Estates Partition Act, 1876. by 
the Deputy Collector, in the course of his official 
duty, is admissible as a public document under 
S. 35, and i3 ovidonce against the landlord in 
whose presence it was made. 

[8] Once it be held that the barawardas were 
admissible, then the finding based on those docu¬ 
ments and on the failure to produce any rent 
receipts over a long poriod caunot bo touched in 
second appeal. The question of the weight to be 
attached to such evidence and whether it is 
suflicient to rebut tho presumption of correct¬ 
ness of tho Record of Rights is ono for tho 
Courts of fact. 

[9] Then on the point of limitation, tho gene¬ 
ral rule has boon finally settled so far as this 
Court is concerned in Raja Shiva Prasad Singh v. 
Ilira Singh (6 pat. L. j. 478) 6 . Mr. Mukherjee 
relies upon Sheikh Barkat Ali v. Basant Nunia 
(21 c, W. N. 175)°. In that case in a suit for eject¬ 
ment it was held that tho Record of Rights 
raised a presumption in tho plaintiff’s favour, 
and shifted the onus on tho defendants to estab¬ 
lish affirmatively that the plaintiff had been out 
of possession for more than the statutory period. 
It was necessary for the Judge to find when the 
plaintiff was dispossessed. 


[10] In my view, if that decision is at all 
correct it cannot be regardad as applicable in 
this Court in view of the principles laid down 
in the Full Bench case I have referred to. The 
decision can only be based on the general rule of 
evidence in favour of presuming the continuity 
of things shown to exist at a prior date. It is 
certainly a plausible argument that if the plain- 
tiff has shown that he was in possession in 1896 
he must be presumed to have continued in pos¬ 
session unless and until his dispossession is proved 
by the defendants. But the presumption in ques¬ 
tion is a general presumption. It would equally 
apply.no matter what the evidence on which the 
plaintiff relied to prove his possession in 1896. The 
plaintiff might conceivably have shown conclu¬ 
sively, say by an admission of the defendant, 
that he was in possession in April, 1896. Never- 
theless, in view of the Full Bench case it would 
have to be held that he could not succeed. The 
general presumption of continuance of an exist- 
ing state of affairs would not help him, and he 
would have independently to prove his possession 
within the statutory period. How then can he be in 
a more favourable position where he relies merely 
on the presumption of the Record of Rights to 
show that he was in possession in 1896 ? The 
general presumption, if it could carry him to 
success, would equally carry him to success in both 
cases; but when the Full Bench says that it 
cannot carry him to success even if he has fully 
established his possession outside the statutory 
period, then how can it avail merely because 
he relies upon the Record of Rights. The actual 
presumption of correctness which the Record of 
Rights carries is merely that he was in posses¬ 
sion at the time the record was made. Any- 
thing further depends on the general rule of 
evidence, to which I have referred, and I can 
only inteypret the Full Bench decision as hold¬ 
ing that general rule of evidence in favour of 
presuming the continuity of things shown to 
oxist at a prior date cannot be availed of in suits 
for ejectment. 

[11] For the reasons I have given, I think 
that the finding that the appellant had not 
established title must stand, and the view 
taken on the question of limitation was correct. 
The appeal, therefore, fails, and is dismissed 
with costs. 

K.s. Appeal dismissed. 
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Reuben J. 

Sheokumar Teivari and another — Appel¬ 
lants v. Central Co-operative Bank , Dinapur 
and others — Respondents. 

Appeal No. 74 of 1946, Decided on 19-3-1947, from 
appellate decree of Sub. Judge, 1st Court, Patna, D/- 
2-10-1945. 

(a) Civil P. C. (1908), O. 22 R. 10 — Sale of in¬ 
terest in suit property by defendant pendente lite — 
Defendant’s right of appeal — Civil P. C. (1908), 

S. 96. 

A suit by A for a declaration of title and possession 
against B and C was decreed, the decree directing the 
costs of the suit to be borne by B alone. B had trans¬ 
ferred his interest in the suit property to C before the 
decree was passed. B appealed. 

Held (i) that B had a right to file the appeal 
independently of whether he still had a subsisting 
interest in the result of the litigation : 23 A. I. R. 1936 
Pat. 420 and 2 A. I. R. 1915 Cal. 103, Rel. on ; 8 A.I.R. 
1921 Lah. 349 and 6 Mad. 185, Ref. [Para 9] 

(ii) that, apart from the above reason, B was 
adversely affected by the portion of the decree relating 
to costs and therefore had an interest in the result of 
the litigation. Hence, he was entitled to appeal. 

[Para 12] 

(iii) that the fact that C had not appealed was 
irrelevant, for under O. 41, R. 33 the appellate Court 
was empowered to exercise its powers in his favour. 

A . , [Para 13] 

Annotation. — (’44-Com.) C. P. C. O. 22, R. 10 N. 1; 
S. 96 N, 6* 

(b) T. P. Act (1882), S. 55 (2) —Defect in seller’s 
title — Buyer’s knowledge — Effect on implied 
warranty of title. 

Under S. 55 (2), the implied warranty of title on the 
part of the seller in favour of the buyer, is irrespective 
of the question whether the buyer has or has not notice 
of the infirmity of the title of the seller : 19 A. I. R 
1932 All. 546 and 16 A. I. R. 1929 Pat. 388, Rel. on.' ’ 

[Para 12] 

Annotation—(’45-Com) T. P. Act, S. 55 N.9Pt.l5. 

(c) Evidence Act (1872), S. 31 — Landlord and 
tenant — Deed of relinquishment by tenant in 
favour of landlord — Evidentiary value. 

In a suit for declaration of title and possession by a 
landlord against a recorded raiyat, an admission by the 
raiyat contained in a deed of relinquishment that he 
had been wrongly recorded as a raiyat and that the 
land in question was really the bakaslit of the plaintiff 
is not binding upon the defendant. The document is at 
most a piece of evidence to be considered along with the 

on the record : 33 Cal - 967 and 35 Cal. 
551 (P. O), Rel. on. . [Para 15] 

(d) Evidence Act (1872), S. 104 _ Landlord and 

tenant — Ejectment suit against recorded tenant— 
Burden of proof. 

In a suit for possession by a landlord against a person 
claiming as a tenant, the initial onus ot proving his 
right to remain on the land may be on the defendant 
but as soon as the defendant produces the settlement 
record showing that he was a raiyat in respect of the 
suit land, the initial onus is discharged and it is fnr tVio 

-‘“Wish that the entry 8 inThe^recSd 

nghts was incorrect. [Para 16 

stantiS’cau^e. C ' (W08) ’ °’ «’ * 27 


Where the document sought to be put in evidence in 
appeal, was not refused by the Courts below and it 
appeared that it was in the possession of the appellants 
at the time of the trial and was found on the record of 
the case during the hearing of the appeal. 

Held that Cls. (a) and (b) of O. 41, R. 27 had no 
application. Nor was there any reason for exercising 
the discretion under Cl. (c) for taking the document into 
evidence. [Para 17 ] 

Annotation. — (’44-Com.) C. P. C.,0. 41 R. 27 N. 8. 

Cases referred : — 

1. (’22) 67 I. C. 868: 8 A. I. R. 1921 Lah. 349, Allaha¬ 
bad Bank Ltd., Delhi v. Mrs. Lena Mac Donald. 

2. ( 83) 6 Mad. 185, Seshayyar v. Pappuvaradavyangar. 

3. (1863-66) 10 M. I. A. 151 : 2 Suther 88 (P. C.), 
Sevvaji Vijaya Raghunadha Valoji Kristnan Gopalar 
v. Chinna Nayana Chetty. 

4 . (’36) 17 P. L. T. 564: 23 A. I. R. 1936 Pat. 420: 15 

Pat. 607 : 163 I, C. 908, Joti Lai Sah v. Sheodhayan 
Prasad.. J 

5. (’14) 20 C. L. J. 107: 2 A.I.R. 1915 Cal 103: 26 I.C. 
410, Raicharan Mandal v. Biswanath Mandal. 

6. (’32) 19 A I.R. 1932 All. 546 : 54 All. 774 : 139 I.C. 
99, Nawal Kishore v. Sarju. 

7 . (’29) 8 Pat. 432 : 16 A.I.R. 1929 Pat. 388: 117 I. C. 
654, Mt. Lakhpat Kuer v. Durga Prasad. 

8. ( 06) 33 Cal. 967, Jadu Nath v. Rup Lai. 

9. (’08) 35 Cal. 551: 35 I. A. 98: 4 L. B. R.266(P.C.), 
Petherpermal Chetty v. Muniandir Servai. 

c‘ aw< ? Pd- Singh — for Appellants, 

o. G. Mazumdar y Phani Bhusan Gupta and L, K. 
Chaudhuri — for Respondents. 

Judgment. — This is an appeal by the plain¬ 
tiffs in a suit for declaration of title and re¬ 
covery of possession. 

[ 2 ] The suit relates to l. 65 acres of land in 
village Chandar whiefi was recorded in the record 
of rights, finally published in the year 1910, as 
the raiyati holding of one Gauri Mahton, defen¬ 
dant 2 , holding under the plaintiffs as landlords. 
The case of the plaintiffs is that the settlement 
record is incorrect, and that the disputed land is 
really their bakasht land. Defendant 1 is the 
Central Co-operative Bank, Dinapur. It got a 
decree against Gauri Mahton and, in execution 
of this decree, purchased the suit property and 
took delivery of possession of it. The plaintiffs 
thereupon filed an application under o. 21 , r. loo, 

• • j. £•’ ^ IS a PP licati on was summarily 
rejected. Hence, the present suit. Y 

[3] The suit was contested only by the Bank. 

Ibe mam defence was that the disputed land 

was the raiyati land of Gauri Mahton and that 

the Bank had acquired a good title to the land 
by the execution sale. 

M The Munsif accepted the story of the plain¬ 
tiffs and decreed the suit on contest against the 
defendant Bank and ez parte against Gauri 
Mahton, and directed the costs of the suit to be 

borne by the Bank alone. This decree was 
passed on 24-2-1945. 

[5] The Bank thereupon filed an anneal 
against th,s decision and has succeeded in obtain 
mg a decision from the Subordinate Judge, 1 st 
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Court, Patna, reversing the decree of the Munsif 
and dismissing the plaintiff’s suit. 

[6] The main point which has been urged 
before me is that the appeal before the Sub¬ 
ordinate Judge was incompetent, on the ground 
that the Bank had parted with its interest in the 
suit property and was no longor interested in 
the result of the litigation. The transfer in ques¬ 
tion is a transaction of sale by which the pro¬ 
perty on 13-12-1942 was sold to Gauri Mahton, 
defendant 2. It will appear from this that, at the 
time when the Munsif’s decree was passed and 
also when the first appeal was filed, the Bank 
had no subsisting interest in the suit property. 

[7] In support of this contention, reference is 
made to the case in 67 I. G. 8G8. 1 That also was 
a caso in which a bank was concerned. The 
plaintiff’s father had deposited a certain sum 
with the bank in the joint names of himself and 
ono D, payable to “either or survivor.’’ He sub¬ 
sequently made a will devising his property of 
every description to the plaintiff ,and died 
before the period of the deposit had expired. 
The plaintiffs obtained probate of the will and 
sued the bank and D for a declaration that the 
doposit belonged exclusively to the deceased and 
that the plaintiff was entitled to receive it on 
maturity ns tho executor of the deceased. 
I) did not appear but tho bank resisted the suit. 
Tho suit was eventually decreed. The bank ap- 
pealcd, impleading I) also as a respondent to 
the appeal. It was hold that tho bank had uo 
locus standi to prefer an appeal, the reason 
being that it was not in any way prejudiced by 
the decree passed in favour of tho plaintiff. 
Their Lordships pointed out that in tho bank’s 
memorandum of appeal not a word was said 
about any prejudice to tho bank arising out of 
tho decree. They further remarked that tho 
bank would havo had to pay the money to ono 
or othor of tho porsons concerned, and that it 
could not matter to tho bank directly which of 
them received tho money by tho order of a 
competent Court. 

[8] In coming to their decision, their Lord- 
ships relied on 0 Mad. 185.“ That was a redemp¬ 
tion suit in which two brothers were impleaded 
as defendants. Defondant 2, who was the elder 
brother of defendant 1 was sued as being in 
possession of tho land on behalf of defendant 1, 
and pleaded, among other things that on parti¬ 
tion tho property foil in tho share of defendant 1 
and for tho last 30 years ho was in possession of 
it on behalf of defendant 1. Tho suit was dec. 
reed by tho Munsif. Thereupon, defendant 2 
took tho matter in appeal to the Subordinate 
Judgo, who disbelieved tho plaintiff’s case and 
dismissed the suit. In second appeal, it was 
held that defendant 2 had no locus standi to 


appeal against the decision of the Court of first 
instance. Their Lordships said : 

“If defendant 2 had set up possession on his own. 
account and stood on his possession and put plaintiff to 
the proof of his title, we should agree with the Sub¬ 
ordinate Judge as the case would then be on all fours 
with that on .which ho has relied : 10 M. I. A. 151 ? 

But after defendant 2 had disclaimed all interest in the I 
land on his own account and admitted that he only I 
held possession on behalf of defendant 1, it was not 
open to him to contest tho decree which decided in I 
favour of the plaintiffs’ title and against defendant 1.” E 

[9] Both these cases were cases of pro forma 8 
defendants, not affected by the decree, attempt- 8 
ing to file an appeal against the decree. A case 8 
more in point is that in 17 P. L. T. 564. 4 This 8 
was a suit for redemption, which was dismissed 8 
by the Court of first instance. Subsequent to 8 
this decree, the equity of redemption was I 
allotted in a partition suit to ono of the defen- 8 
dants of the redemption suit. The plaintiff filed B 
an appeal against the dismissal of the redemp- 8 
tion suit, but the appeal wa3 dismissed by the 1 
first appellate Court on the ground that it was 1 
not maintainable, since the plaintiffs no lopger I 
had an interest in the equity of the redemption, fl 
In second appeal, a Division Bench of this Court, 1 
following the case in 20 C. L. J. 107, 6 held that 1 
the plaintiffs were entitled to maintain the I 
appeal, and therefore, set aside the order of the | 
first appellate Court and remanded the case. I 

[10] The reasons for this view were fully * 
discussed in the last mentioned caso in which 
the facte were similar, the interests of the plain¬ 
tiff in the property claimed being solo pendente 
litc in execution of a decree for arrears of rent, 
Tho question in appeal was whether the suit 
was maintainable by *the original plaintiffs. 
The Court of first instance dismissed the suit, 
but this decree was reversed on appeal, a deck 
sion which was upheld in second appeal. 

[Ill An attempt has been made on behalf of 
tho appellants to distinguish these two cases on 
the ground that those were cases in which the 
plaintiff ceased to have any interest in the suit 
property. It is urged that the position of a plaintiff 
is different from that of a defendant, because 
by instituting the suit tho plaintiff makes him¬ 
self responsible for the conduct of tho litigation. 
The decision in 20 C. L. J. 107, 6 however, is based 
on general reasoning which is equally applicable 
to tho case of a defendant who cease9 to have 
an interest in the subject-matter of the suit 
Their Lordships pointed out first of all that it is 
a recognised rulo that a suit must be tried m 
all stages on the cause of action as it existed at 
the date of commencement, and that in appeal 
tho question is whether the decision of the 
primary Court is correct on the facts as they 
stood when the judgment was rendered, aod 
that no subsequent event or devolution » 
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interest can affect that question. They conceded 
that a Court may take notice of events which 
have happened since the institution of the suit, 
and afford relief to the parties on the basis of 
the altered conditions. This doctrine, however, 
is of an exceptional character, and is to be appli- 
ed‘ in cases where it is shown that the original 
relief claimed has, by reason of subsequent 
change of circumstances, become inappropriate, 
or that it is necessary to base the decision of 
the Court on the altered circumstances in order 
to shorten litigation or to do complete justice 
between the parties. It was further pointed out 
that, whereas 0. 22, R. 10, Civil P. C., provides 
means by which a party upon whom an in¬ 
terest has devolved during the pendency of 
a suit may, by leave of the Court, continue the 
litigation, the Legislature, has not provided that, 
in the event of the persons upon whom the in¬ 
terest devolves not obtaining leave of the Court, 
the suit would stand dismissed. Finally, they 
noted that, at the stage when an objection of this 
sort is likely to be raised in the litigation neither 
the Court nor the parties may be in a position to 
decide that there has been a final and operative 
devolution of interest. Incidentally, they con¬ 
sidered the hypothetical case of a defendant in 
like circumstances: 

“It may also be asked, if the contention of the appel¬ 
lants were to prevail what would happen in the event of 
a devolution of the interest of the defendants. Would 
the suit be heard ex parte because the interest of the 
defendants had passed to a stranger to the litigation or 
would the suit stand dismissed because at that° stage it 
was a suit against a person who had no interest in the 
litigation. If the contention of the appellant were up¬ 
held, there would obviously be endless litigation and the 
substantial rights of litigants might be completely de¬ 
feated.” 

[12] In arguing that the Bank has no further 
interest in the litigation, it is pointed out on be¬ 
half of the appellants that the vendee under the 
sale deed, by which the Bank divested itself of 
its interest in the property, is Gauri Mahton 
himself, a man who was well acquainted with 
the facts relating to the property and the nature 
of the interest which the Bank had in the pro¬ 
perty. It has been urged, therefore, that in the 
event of the decision of the Court of first instance 
remaining undisturbed, it would not be open to 
Gauri Mahton to make any claim against the 
Bank. The point is not quite so simple a 3 it 
appears at first sight, for under cl. ( 2 ) of s. 56, 
T. P. Act, there is an implied warranty of title 
on the part of the seller in favour of the buyer 
and it has been held that this covenant of title is 
irrespective of the question whether the buyer 
has or has not notice of the infirmity of the title 
of the seller: vide A. 1 . r. 1932 all. S46 6 and 8 Pat. 
432. It ; is not necessary for me to go into this 
pomt further because, apart from the reasons 


which I have given above for holding that the 
Bank had a right to file the appeal independent¬ 
ly of whether it still had a subsisting interest in 
the result of the litigation, the Bank certainly 
had an interest in the result of the litigation, be¬ 
cause under the decree of the Court of first inst¬ 
ance it was directed to pay the costs of the 
plaintiffs. It was certainly adversely affected 
by this portion of the decree, and the only way 
in which it could get relief against it was by get¬ 
ting the main decree set aside. It was, therefore, 
entitled to appeal against the main decree. 

[13] Stress has been laid on the fact that no 
appeal was filed by Gauri Mahto himself, alth¬ 
ough he is the person principally concerned. 
Whether he appealed or not is, however irrelevant, 
for under the provisions of Order 41, Rule 33 the 
appellate Court was empowered to exercise its 
powers in his favour. 

[14] On the above grounds the first contention 
fails. 

[15] Next, the decision of the lower appellate 
Court is challenged on the merits. It is pointed 
out that as long ago as 12-7-1S23 Gauri Mahton 
executed a bazidawa or deed of relinquishment, 
admitting that he had been wrongly recorded as 
a raiyat and that the land in question is really 
the bakasht of the plaintiffs. It is urged that 
Gauri Mahto did not appear before the trial 
Court to challenge this admission and has not 
appeared to do so in appeal. It is pointed out 
that it is only challenged by the Bank, which 
has no longer any interest in the property and 
it is argued that, but for this opposition by a 
party which has no interest in the matter, the 
admission would have been regarded as binding 
upon Gauri Mahton. Hence, it is argued, the fact 
that the Bank denied the title of the plaintiffs 
should not be allowed to affect the final decision. 
I cannot agree that the admission contained in 
this document would have been regarded as 
binding upon Gauri Mahton even if Gauri Mahton 
had been the only defendant in the case* Vide 
33 cal. 967 8 and 35 Cal. 551. 9 The document was 
at most a piece of evidence to be considered 
along with the other evidence on the record. 

. ^ 16] Apa ' fc from this document, the evidence 
m favour of the title of the plaintiffs consisted of 
the depositions of two witnesses (p. ws. 2 and 3 ) 
upon whom the lower appellate Court, which was 
the final Court of fact, has placed no reliance. As 
against this evidence, there was on the other side 
the entry in the record of rights, to which the 
statutory presumption of correctness attaches. I 
am unable to say that the lower appellate Court 
6 ™ d ™ law ; m holding that the evidence adduc¬ 
ed by the plaintiffs was insufficient to rebut this 
presumption of correctness. Another argument 
which has been addressed to me on behalf of the 
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plaintiffs is that this is a suit in which tha defen¬ 
dants admitted the title of the plaintiffs to the 
land, but resisted the plaintiffs’ claim for khas 
possession on the assertion that they, the defen¬ 
dants, have acquired tho right to remain on it 
as tenants. In these circumstances, it is contend¬ 
ed, the onus of proving their right to remain on 
the land was on the defendants. This may be so, 
but as soon as the defendant produced the settle¬ 
ment record showing that Gauri Mahton was a 
raiyat in respect of this land, the initial onus 
was discharged, and it was then for the plain¬ 
tiffs to establish that the entry in the record of 
lights was incorrect. 

[17] Finally, an attempt was made on behalf 
of tho appellants to adduce before me certain 
documentary evidence. This documentary evi¬ 
dence, it appears, consists of a certified copy of 
a mortgage deed executed in 1929 by Gauri 
Mahton in favour of the Bank, mortgaging some 
land other than the land in suit. The reason 
for which this evidence is offered is to meet 
an argument, on which tho first appellato Court 
has relied, that the bazidawa executed by Gauri 
Mahton in favour of the plaintiffs was obviously 
a fraudulent document, because only two days 
later Gauri Mahton proceeded to borrow money 
from tho Bank. Tho provisions regarding the 
admission of further evidenco in appeal are 


contained in order 41, Rule 27. Such evide 
may be admitted (a) if the Court from wh 
decree the appeal is preferred has refused 
admit evidence which ought to have beenadmi 6 
ted or (b) if the party seeking to adduce addi 
tional evidence satisfies the appellate Court that 
such evidence, notwithstanding tha exercise of 
due diligence, was not within his knowledge or 
could not be produced by him at the time when 
the decree or order under appeal was passed or 
made, or (c) if the appellate Court requires any 
document to be produced or any witnemto be 

examined to enable it to pronounce judgment, 

or for any other Substantial cause. The documentll 
which is now sought to be putin evidence was not 
refused by either of the Courts below. Further, 
it appears that it was in the possession of the 
appellants at the time of the trial, and was 
actually found on the record of the oase during 
the hearing of this very appeal. Clauses (a) and Xb 
(b), therefore, have no application. I see m. ,o 
reason for exercising my discretionary powers? 
under clause (c) for taking this document into 
evidence. 

[ 18 ] On the above grounds the appeal fa'. 
and is dismissed with costs. 
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